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During  the  Period  Comprised  in  this  Volume. 

THE   COURT   OF    APPEALS. 

Hon.  RICHARD  HENRY  ALVEY,  Chief  Judge. 

Hon.  LEVIN  THOMAS  HANDY  IRVING,  Associate  Judge. 

Hon.  JOHN  MITCHELL  ROBINSON,  Associate  Judge 

Hon.  GEORGE  YBLLOTT,  Associate  Judge. 

Hon.  OLIVER  MILLER,  Associate  Judge. 

Hon.  JOHN  RITCHIE,  Associate  Judge. 

Hon.  FREDERICK  STONE,  Associate  Judge. 

Hon.  WILLIAM  SHEPARD  BRYAN,  Associate  Judge. 

THE   CIRCUIT   COURTS. 

First    Judicul    Circuit.  —  Woreesterj    Somerset^    Dorchester   and     Wicomico 

Counties. 

Hon.  LEVIN  THOMAS  HANDY  IRVING,  Chief  Judge. 
Hon.  CHARLES  F.  GOLDSBOROUGH,  Associate  Judge. 
Hon.  CHARLES  F.  HOLLAND,  Associate  Judge. 

Second  Judicial  Circuit. — Caroline j  Talbot j   Queen  Anne't,  Kent  and  Cecil 

Counties. 

Hon.  JOHN  MITCHELL  ROBINSON,  Chief  Judge. 
Hon.  JOSEPH  A.  WICKES,  Associate  Judge. 
Hon.  FREDERICK  STUMP,  Associate  Judge. 

Third  JuDiaAL  Circuit. — Baltimore  and  Harford  Counties. 

Hon.  GEORGE  YELLOTT,  Chief  Judge. 
Hon.  JA3IES  D.  WATTERS,  Associate  Judge. 
Hon.  DAVID  FOWLER,  Associate  Judge. 
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Fourth  Judicul  Circuit. — Allegany ^  Oarreit  and  Washington  CJounlies. 

Hon.  RICHARD  HENRY  ALVEY,  Chief  Judge. 
Hon.  ANDREW  K.  SYESTER,  Associate  Judge. 
Hon.  henry  W.  HOFFMAN,  Associate  Judge. 

Fifth  Judicial  Circuit. — Carrolly  Howard  ox^^  Anne  Arundel  Counties. 

Hon.  OLIVER  MILLER,  Chief  Judge. 
Hon.  L  THOMAS  JONES,  Associate  Judge. 
Hon.  JOHN  E.  SMITH,  Associate  Judge. 

Sixth  Judicial  Circuit. — Montgomery  and  Frederick  Counties. 

Hon.  JOHN  RITCHIE,  Chief  Judge. 
Hon.  JOHN  A.  LYNCH,  Associate  Judge. 
Hon.  JOHN  T.  VINSON,  Associate  Judge. 


Seventh  Judicial  Circuit. — Prince  George' Sy  Charles j  Calvert  and  St.  Mary^^ 

Counties. 

Hon.  FREDERICK  STONE,  Chief  Judge. 
Hon.  JOHN  B.  BROOKE,  Associate  Judge. 
Hon.  J.  PARRAN  CRANE,  Associate  Judge. 


Eighth  Judicial  Circuit. — Baltimore  City. 

The  Supreme  Bench  of  Baltimore  City. 

Hon.  GEORGE  WILLIAM  BROWN,  Chief  Judge. 
Hon.  WILLIAM  A.  FISHER,  Associate  Judge. 
Hon.  WILLIAM  A.  STEWART,  Associate  Judge. 
Hon.  CHARLES  E.  PHELPS,  Associate  Judge. 
Hon.  EDWARD  DUFFY,  Associate  Judge. 


Attorney  General. 
CHARLES  B.  ROBERTS,  Esq. 


Clerk. 
*SPENCER  C.  JONES,  Esq. 

*Be-elect«d  on  the  3d  day  of  November,  1885. 
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Rice,  John  W.  ats.  The  Philadelphia,  Wilmington  and  Baltimore 

Railroad  Company 63 

Rivinus  and  Langford  ats.  Samuel  Wolfsheimer 230 

Ryan,  Martin  ats.  Martin  Hussey 420 

Sangston,  et  al,  John  J.  ats.  Thomas  F.  Garey 31 

SeemuUer,  et  cU.,  William  vs.  Edward  Fuchs 217 

Silver  Valley  Mining  Company,  et  al,  ats.  Jonathan  B.  H.  Smith. .  .85 


Digitized  by  VjOOQIC 


NAMES  OF   THE   CASES.  xi 
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Smith,  tf«  al 101 

State  of  Maryland  vs.  Stewart  and  Arthur  George  Brown,  Trus- 
tees, &c.  and  the  Annapolis  and  Elkridge  Railroad  Com- 
pany   199 

State  of  Maryland  and  the  Annapolis  and  Elkridge  Railroad 
Company  ats.  Stewart  and  Arthur  George  Brown,  Trus- 
tees, «fcc  199 

State  of  Maryland,  use  of  Sarah  Wilson  vs.  James  McCarty 253 

State  of  Maryland,  use  of  Armida  E.  Love  vs.  Barney  Dilley,  et  al. .  314 

State  of  Maryland  ats.  Timothy  and  William  Donovan 365 
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Stirling,  Sr.,  Archibald  aU.  Elizabeth  R.  Stirling,  et  al 138 

Stouffer,  Daniel  B.  and  John  H.  ats.  John  W.  Emmert 543 

Swann,  James  vs.  The  State  of  Maryland 423 

Taylor,  Reuben  vs.  Mayor  and  City  Council  of  Cumberland 69 

Tiffany,  Louis  McLane  ats.  Arthur  V.  Milholland,  et  al 455 
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Ulman,  et  aZ.,  Alfred  J.  ats,  George  H.  Forster 528 

Waverly  Mutual  and  Permanent  Land,  Loan  and  Building  Associa- 
tion of  Baltimore  County  vs,  Helen  E.  and  Adaline  A.  Buck...38S 

Whiting,  Adm'r,  William  H.  ats.  James  A.  Whiting 157 

Whiting,  James  A.  m.  William  H.  Whiting,  Adm'r 167 

Williams,  John  H.  w.  The  State  of  Maryland 384 

Wilson,  Thomas  J.  and  Henry  R  ats.  James  Wilson  Patterson, 

et  oZ.,  Ex^rs 198 

Wolfsheimer,  Samuel  vs.  Rivinus  and  Langford 280 

Zimmer,  et  al.,  Wilhelmina  vh.  Charles  C.  Miller 296 
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CASES 

Decided  during  the  Period  Comprised  in  this  Volume  and 

Designated  by  the  Court,  "  Not  to  be  Reported." 

Brydon,  use  of  H.  G.  Davis  &  Co.,  William  A.  vs.  Julius  I. 
Livingston,  et  al,  A  hiU  in  equity  by  the  Appellant  to  compel  the 
Appellees  to  convey  to  him,  or  cls  he  may  direct^  certain  described 
iand,  or  that  the  sum  of  $10,000  purchase  money  be  decreed  to  be  a 
Lien  upon  said  Land  and  premises  in  favor  of  Complainant,  and 
that  in  Default  of  Payment  thereof  by  the  Defendants,  said  Land 
and  premises  be  decreed  to  be  sold  for  tht  Payment  of  said  Purcliase 
money,  with  interest,  dx.  Vendor^ s  Lien,— Penalty. — Liquidated 
damages, — BiU  dismissed.  No.  26,  April  Term,  1885.  Recorded 
in  Liber  J.  S.  F.,  No.  2,  and  S.  C.  J.,  No.  1,  folio  431,  of  "Opin- 
ions Unreported." 

Dieckerhoff,  et  al.,  Emil  vs,  Robert  Riddell  Brown,  Trustee 
and  Claimant  of  the  Property  attached  of  William  H.  Gill 
&  Co.  Appeal  from  an  Order  quashing  an  Attachment  on  Origi- 
nal process,  at  the  instance  of  the  Appellants,  the  Attaching  credi- 
tors against  their  Debtor,  William  H.  OiU,  trading  as  WiUiam  II.  , 
Gill  <fe  Co.  The  proceeding  was  founded  on  the  clause  of  the  Act 
of  1864,  ch.  806,  which  autJiorizes  an  Attachment  against  a  Debtor 
who  lias  fraudulently  contracted  the  Debt  or  incurred  the  Obligation 
respecting  which  the  action  is  brought.  Shortly  after  tlie  stock  of 
goods  had  been  seized  under  the  Writ,  GiU  applied  for  the  benefit  of 
the  Insolvent  Laws,  and  his  Trustee  in  insolvency  then  intervened 
and  Claimed  the  Property  attached;  and  at  the  same  time  the 
trustee  and  Gill  himself  moved  to  Quash  the  Attachment  upon  the 
ground  that  the  Debt  had  not  been  fraudulently  Contracted.  At- 
tachment quashed.  No.  18,  October  Term,  1886.  Recorded  in 
Liber,  J.  8.  P.,  No.  2,  and  S.  C.  J.,  No.  1,  folio  441,  &c.  of 
•*  Opinions  Unreported." 
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Flynn,  Ellen,  and  Fredebick  J.  Brown,  Trustee  vs,  Kate  and 
John  Walsh.  The  hill  in  this  cause  teas  fled  hy  the  Appellees 
and  their  sisters^  as  Judgment  creditors  of  Thomas  WdUh^  Patrick 
Flynn  and  John  Vaughn  to  have  certain  Deeds  from  Patrick  Flynn 
to  his  wife,  set  aside  as  in  prejudice  of  the  rights  of  his  subsisting 
creditors.  Voluntary  conveyance. — Money  received  hy  a  married 
woman  hefore  the  adoption  of  the  Code  of  1860. — Deed  of  property 
purchased  in  good  faith  hut  with  Notice,  Void  as  against  Credi- 
tors.— Dealings  disallowed  to  he  the  legitimate  subject  of  Set-off. 
No.  62,  October  Term,  1885.  Recorded  in  Liber,  J.  S.  F.,  No. 
2,  and  S.  C.  J.,  No.  1,  folio  449,  &c.,  of  **  Opinions  Unreported." 

Hyatt,  Edward  vs.  Peter  B.  Pollard.  In  an  action  of  Assumpsit 
to  recover  the  money  alleged  to  have  heen  received  hy  the  Defendant 
on  a  sale  of  the  Plaintiff^s  horse^  the  Plaintiff  not  knowing  the 
amount  actually  received,  may  prove  the  value  of  the  horse. — In  the 
absence  of  proof  to  the  contrary  the  presumption  would  he  that  the 
horse  sold  for  its  value.  Although  there  may  he  error  in  the  Ruling 
of  the  lower  Court,  yet  if  upon  the  whole  record  this  Court  should 
he  of  opinion  that  the  Appellant  wcu  not  injured  hy  such  Ruling, 
the  judgment  will  not  he  reversed. — No.  1,  October  Term,  1886. 
Recorded  in  Liber,  J.  S.  F.,  No.  2,  and  S.  C.  J.,  No.  1,  folio 
438,  &c.,  of  "  Opinions  Unreported." 

Jamison  and  Bannon  vs.  Sarah  E.  Lloyd  and  others.  See  the  case 
of  Bannon,  et  at.  vs.  Lloyd,  et  al,  page  48  of  this  volume.  No. 
41,  April  Term,  1885. .  Recorded  in  Liber,  J.  S.  F.,  No.  2,  and 
S.  C.  J.,  No.  1,  folio  480,  of  "Opinions  Unreported." 

Jones,  Jr.,  Richard  I.  C.  vs.  George  J.  Records.  Agreement. 
Traveling  Salesman. — Services. — Half  Profits  as  Compensation. 
No.  00,  October  Term,  1885.  Recorded  in  Liber,  J.  S.  F.,  No. 
2,  and  S.  C.  J.,  No.  1,  folio  447,  &c.,  of*  Opinions  Unreported." 

Kieckhoefbr  and  Wipe,  Francis  J.  vs.  The  Methodist  Preach- 
ers' Aid  Society,  and  others. — Construction  of  tJie  Will  of  Ann 
Earnest.  No.  21,  April  Term,  1885.  Recorded  in  Liber,  J.  S. 
F.,  No.  2,  and  S.  C.  J.,  No.  1,  folio  431,  of  "Opinions  Unre- 
ported." 
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CASES.  XV 

RiEMAN,  Joseph  H.  vs.  Elizabeth  Collins  and  Richard  Ber- 
nard, Administrators  and  Trustees. — Comtruction  of  the  WUl 
of  John  Eichbaeh. —  Where  duly  appointed  Administrators  with  the 
WiU  annexed,  are  appointed  hy  the  Circuit  Court  trustees  under  the 
Will,  such  appointment  does  not  enlarge  the  powers  of  the  Adminis- 
trators,— The  two  capacities  remain  distinct. — Their  powers  in  each 
capacity  were  confined  to  the  doing  that  which  the  Will  authorized 
to  he  done  in  that  capacity  as  fully  as  if  they  had  been  different 
persons. — A  sale  made  hy  them  Ratified.  No.  22,  October  Term, 
,  1885.  Recorded  in  Liber,  J.  S.  P.,  No.  2,  and  S.  C.  J.,  No.  1, 
folio  433,  &c.,  of  "  Opinions  Unreported." 


CORRIGENDA. 

On  page  61,  In  the  elerenth  line  from  the  top,  for  '*  The  Easter,*^  read  '*  The  Eattern.' 
On  page  61,  in  the  third  line  from  the  bottom,  for  "  his  respect,^*  read  "  this  respttl." 
On  page  64,  in  the  eighth  line  from  the  top,  for  "  appettee^*'  read  "  appellanf." 
On  page  92,  in  the  sixth  line  from  the  top,  for  "  noits^^^  read  "  ro(««." 
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APRIL   TERM,  A.  D.,  1885. 


John  Albergef,  John  S.  Berby,  John  F.  Batzler, 
and  others  vs.  The  Mayor  and  City  Council  of 
Baltimore,  and  Edward  Higgins,  City  Collector. 

Construction  of  ordinance  No,  6,  of  1883,  for  Repaving  a 
street  in  the  City  of  Baltimore — Constitutional  laic. 

By  section  1  of  ordinance  No.  6  of  1883,  of  the  Mayor  and  City 
Council  of  Baltimore,  the  City  Commissioner  was  "  authorized  and 
directed  to  have  all  that  part  of  Baltimore  street,  from  the  east  side 
of  Greene  street  to  the  west  side  of  Gilmor  street,  repaved  with 
Belgian  block  pavement,  and  recurbed  with  six  inch  curbing,  and 
regraded  where  the  same  may  be  necessary,"  &c.;  one-third  of  the 
cost  to  be  paid  by  the  city,  "and  the  other  two-thirds  thereof  to 
be  assessed,  as  provided  in  Article  47,  of  the  City  Code,  title  *  Streets 
and  City  Commissioner,'  sub-title  '  Grades,  Grading,  Paving,*  «fec.; 
upon  the  owners  of  the  property  binding  on  said  portion  of  Balti- 
more street,  in  proportion  to  the  number  of  front  feet  owned  by 
them  respectively,  on  the  portion  of  said  street  hereby  directed  to 
be  repaved,  regraded,  and  recurbed  where  necessary.''  And  by 
section  2  it  was  provided,  "  that  all  the  proceedings  under  this 
ordinance  shall  be  the  same  as  under  Article  47,  of  the  City  Code, 
title  *  Streets  and  City  Commissioner,'  sub-title  *  Grades,  Grading, 
Paving,'  &c.;  so  far  as  the  provisions  of  said  Article  are  applicable 
thereto,  except  that  the  City  Commissioner  shall  be  required  to 
advertise  for  proposals  for  furnishing  the  stone  anlyy  and  that  the 
work  of  laying  the  same  shall  be  done  under  the  direction  and 
supervision  of  said  City  Commissioner,  by  labor  employed  by  the 
day,  and  paid  for  as  other  day  labor  employed  in  said  City  Com- 
missioner's Department  is  paid."  After  the  passage  of  this  ordi- 
nance, the  City  Commissioner  advertised  for  proposals  to  furnish 
1  V.  64. 
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Alberger,  et  al.  V8,  Mayor,  &c.,  of  Baltimore,  et  al, 

one  million  of  granite  paving  blocks,  that  number  being  required 
for  various  improvements  on  band,  including  that  provided  for  by 
the  ordinance  recited.  Contracts  were  duly  made  for  the  same 
V7ith  the  lowest  responsible  bidders;  and  in  like  manner,  proposals 
for  curb  stones  and  gutter  stones  were  advertised  for,  for  Such 
amounts  as  would  be  required  for  the  year,  and  contracts  therefor 
were  awarded  to  the  lowest  responsible  bidders.  The  City  Com- 
missioner then  proceeded  to  repave  and  recurb  the  part  of  the 
street ,  described ;  and  after  its  completion  assessed  the  abutting 
owners  on  the  street  with  the  proportion  of  the  cost  of  the  improve- 
ment as  directed  by  the  ordinance.  On  a  bill  to  have  enjoined  the 
collection  of  said  assessments,  filed  by  certain  of  the  assessed  par- 
ties, against  the  Mayor  and  City  Council  of  Baltimore  and  the  City 
Collector,  it  was  Held: 

1st.  That  the  special  ordinance  in  question  having  provided  only  for 
advertisement  for  proposals  to  furnish  the  material  for  the  work, 
and  having  required  the  work  to  be  done,  under  the  direction  of 
the  City  Commissioner,  by  the  employment  of  labor  by  the  day,  no 
assessment  could  be  made  until  after  the  work  was  completed  and 
the  cost  ascertained. 

2nd.  That  this  however  was  a  matter  that  rested  exclusively  in  the 
discretion  of  the  legislative  branch  of  the  city  government,  and 
was  not  within  the  control  of  the  Courts. 

8rd.  That  under  the  power  delegated  by  the  Act  of  1874,  ch.  218,  the 
discretion  exercised  by  the  City  Council,  in  regard  to  the  propriety  . 
or  necessity  of  the  improvement  provided  for  by  the  ordinance, 
could  not  be  controlled  by  the  Courts.  And  it  was  only  where  the 
power  was  exceeded,  or  fraud  was  charged  and  shown  to  exist,  or 
where  there  had  been  a  manifest  invasion  of  private  rights,  that 
the  remedial  and  corrective  power  of  the  Courts  could  be  success- 
fully invoked. 

4th.  That  whether  there  was  a  real  necessity,  or  a  good  reason,  for 
the  removal  of  the  old  pavement,  and  replacing  it  with  Belgian 
blocks,  was  a  matter  entirely  within  the  discretion  of  the  City 
Council,  and  over  the  exercise  of  that  discretion  the  Courts  had  no 
power  of  review. 

5th.  That  the  special  ordinance  in  question  was  not  so  repugnant  or 
inconsistent  in  its  provisions  as  to  render  it  inoperative  and  void. 

6th.  That  the  fact  that  the  City  Commissioner  had  to  determine  for 
himself,  at  the  risk  of  being  in  error,  as  to  what  was  consistent  or 
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Alberger,  et  dl.  v$.  Mayor,  ifec,  of  Baltimore,  et  al 

inconsistent  as  between  the  provisions  of  the  special  ordinance  and 
those  of  Article  47,  of  the  City  Code,  constituted  no  yalid  objec- 
tion to  the  assessments  made,  nor  to  the  validity  of  the  ordinance 
that  rendered  it  necessary  that  he  should  so  decide. 

7th.  That  the  proceedings  of  the  City  Commissioner  under  the  ordi- 
nance were  not  rendered  illegal  by  the  fact  that  the  advertisement 
for  proposals  to  furnish  the  Belgian  blocks,  and  the  curb  and  gutter 
stones,  was  not  separately  and  specially  made  with  reference  to 
contracts  authorized  to  be  made  under  that  ordinance,  but  were 
made  for  more  materials  than  were  required  for  the  particular 
work ;  it  not  being  pretended  that  proposals  were  offered  for  more 
material  of  any  kind  than  was  actually  needed  for  street  improve- 
ments of  the  city,  then  commenced  or  about  to  be  commenced;  and 
it  not  being  shown  that  the  complainants  were  in  any  manner  pre- 
judiced by  the  mode  in  which  the  proposals  were  made. 

8th.  That  the  ordinance  was  not  rendered  unconstitutional  and  in- 
valid on  the  ground  that  it  neither  provided  for  notice  nor  oppor- 
tunity to  the  property  owner  to  be  heard  before  the  assessment  was 
made  and  enforced  against  his  property,  and  therefore  the  property 
of  the  citizen  was  attempted  to  be  appropriated  without  due  pro- 
cess of  law. 

Appkal  from  the  Circuit  Court  of  Baltimore  City. 

This  was  an  appeal  from  a  decree  refusing  the  injunc- 
tion prayed  for  in  the  bill  of  complaint,  and  dismissing  the 
bill.     The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  Irving,  and  Bryan,  J. 

Samuel  Snowden,  for  the  appellant. 

Bernard  Carter,  City  Solicitor,  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  is  filed  by  a  large  number  of  owners 
of  property  abutting  on  Baltimore  street,  in  the  City  of 
Baltimore,  to  have  enjoined  the  collection  of  special  assess- 
ments made  on  their  property  by  the  city  authorities  to  pay 
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Alberger,  et  td,  ««.  Mayor,  &c.,  of  Baltimoref  et  ah 

for  the  regrading,  repaving,  and  recurbing  of  that  part  of 
Baltimore  street  between  the  east  side  of  Greene  street  and 
the  west  side  of  Gilmor  street.  The  objection  taken  to 
the  assessments  is,  that  they  were  made,  or  attempted  to 
be  made,  in  a  manner  that  is  without  warrant  of  law,  and 
under  an  ordinance  that  is  unconstitutional  and  void. 

The  ordinance  in  question  is  that  designated  as  No.  6 
of  1883,  and  by  section  1  the  City  Commissioner  was 
"authorized  and  directed  to  have  all  that  part  of  Balti- 
more street,  from  the  east  side  of  Greene  street  to  the  west 
side  of  Gilmor  street,  repaved  with  Belgian  block  pave- 
ment, and  recurbed  with  six  inch  curbing,  and  regraded 
where  the  same  may  be  necessary,"  etc.,  one-third  of  the 
cost  to  be  paid  by  the  city,  "  and  the  other  two-thirds 
thereof  to  be  assessed,  as  provided  in  Article  47  of  the 
City  Code,  title  *  Streets  and  City  Commissioner,'  sub- 
title *  Grades,  Grading,  Paving,'  &c.  upon  the  owners  of 
the  property  binding  on  said  portion  of  Baltimore  street, 
in  proportion  to  the  number  of  front  feet  owned  by  them 
respectively,  on  the  portion  of  said  street  hereby  directed  to 
be  repaved,  regraded  and  recurbed  where  necessary." 
And  by  section  2  it  is  provided,  "  that  all  the  proceed- 
ings under  this  ordinance  shall  be  the  same  as  under 
Article  47  of  the  City  Code,  title  'Streets  and  City  Com- 
missioner,' sub-title  *  Grades,  Grading,  Paving,'  "  &c.,  so 
far  as  the  provisions  of  said  Article  are  applicable  thereto, 
except  that  the  City  Commissioner  shall  be  required  to 
advertise  for  proposals  for  furnishing  the  stone  onZy,  and 
that  the  work  of  laying  the  same  shall  be  done  under  the 
direction  and  supervision  of  said  City  Commissioner,  by 
labor  employed  by  the  day,  and  paid  for  as  other  day 
labor  employed  in  said  City  Commissioner's  Department 
is  paid." 

It  appears  that  after  the  passage  of  this  ordinance  the 
City  Commissioner  advertised  for  proposals  to  furnish  one 
million  of  granite  paving  blocks,  t^at  number  being  re- 
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Alberger,  et  at  w.  Mayor,  &c.,  of  Baltimore,  et  al. 

quired  for  various  improvements  on  hand,  including  that 
provided  for  by  the  ordinance  just  recited.  Contracts 
were  duly  made  for  the  same,  with  the  lowest  responsi- 
ble bidders  ;  and  in  like  manner  proposals  for  curbstones 
and  gutterstones  were  advertised  for  such  amounts  as 
would  be  required  for  the  year,  and  contracts  therefor 
were  awarded  to  the  lowest  responsible  bidders.  The  City 
Commissioner  then  proceeded  to  repave  and  recurb  the  part 
of  the  street  described ;  and  after  its  completion  assessed 
the  abutting  owners  on  the  street  with  the  proportion  of 
the  cost  of  the  improvement  as  directed  by  the  ordinance. 
It  was  to  prevent  the  collection  of  such  assessments  that 
this  suit  was  instituted.  Answers  were  filed  to  the  bill 
and  testimony  was  taken,  and  upon  hearing  a  decree  was 
passed  dismissing  the  bill ;  and  it  is  from  that  decree  that 
this  appeal  is  taken. 

The  bill  makes  no  charge  of  fraud  or  collusion  of  any 
kind ;  but  the  complaint  is  founded  exclusively  upon  what 
is  supposed  to  be  an  illegal  method  of  proceeding,  and  the 
alleged  unconstitutionality  of  the  ordinance. 

The  ordinance,  in  some  respects,  seems  to  be  a  depar- 
ture from  the  long  established  method  of  proceeding  in 
the  matter  of  paving  and  repaving  the  streets  of  the  city. 
Heretofore  it  has  been  the  practice,  and  it  is  so  provided 
in  Article  47  of  the  City  Code,  for  the  City  Commissioner 
to  advertise  for  proposals  for  doing  the  work  of  improve- 
ment, and  to  award  the  contracts  to  the  lowest  responsible 
bidders.  This  is  the  mode  provided  by  section  32  of  the 
Article  of  the  City  Code  referred  to ;  and  after  thus  con- 
tracting for  the  work  to  be  done,  the  Commissioner  is  then 
authorized  and  required,  by  sections  34  and  35,  to  proceed 
at  once  to  impose  a  tax  or  assessment,  and  to  make  out 
and  furnish  a  list  of  the  persons  liable  for  the  amounts 
assessed.  But  the  special  ordinance  in  question  has  pro- 
vided only  for  advertisement  for  proposals  to  furnish  the 
material  for  the  worl^  and  has  required  the  work  to  be 
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done,  under  the  direction  of  the  City  Commissioner,  by 
the  employment  of  labor  by  the  day ;  and,  of  course,  no 
assessment  could  be  made  until  after  the  work  was  com- 
pleted and  the  cost  ascertained.  This,  however,  is  a 
matter  that  rests  exclusively  in  the  discretion  and  judg- 
ment of  the  legislative  branch  of  the  city  government, 
and  is  not  within  the  control  of  the  Courts.  The  Act  of 
the  General  Assembly  of  1874,  ch.  218,  under  which  this 
ordinance  was  passed,  simply  confers  the  power  on  the 
city,  in  general  terms,  to  provide  by  ordinance  for  paving 
and  repaving  the  streets,  and  makes  no  provision  as  to  the 
manner  of  having  the  work  done,  whether  by  contract  or 
day  labor.  That  is  a  matter  that  has  been  left  to  be  reg- 
ulated entirely  by  the  city  authorities.  And  so  in  regard 
to  the  necessity  or  expediency  of  having  the  work  done. 
Under  the  power  delegated  by  the  Act  of  1874,  ch.  218, 
the  discretion  exercised  by  the  City  Council  in  regard 
to  the  propriety  or  necessity  of  the  improvement  provided 
for  by  the  ordinance  cannot  be  controlled  by  the  Courts. 
It  is  only  where  the  power  is  exceeded,  or  fraud  is  charged 
and  shown  to  exist,  or  where  there  has  been  a  manifest 
invasion  of  private  rights,  that  the  remedial  and  correc- 
tive power  of  the  Courts  can  be  sucessfuUy  invoked.  In 
I  Dill,  on  Munic.  Corp.  (3rd  Ed.)  sec.  94,  it  is  laid  down 
as  text  law,  that "  where  the  law  or  charter  confers  upon  the 
City  Council  or  local  legislature,  power  to  determine  upon 
the  expediency  or  necessity  of  measures  relating  to  the 
local  government,  their  judgment  upon  matters  thus  com- 
mitted to  them,  while  acting  within  the  scope  of  their 
authority,  cannot  be  controlled  by  the  Courts.  In  such 
case  the  decision  of  the  proper  corporate  officers  is,  in  the 
absence  of  fraud,  final  and  conclusive,  unless  they  tran- 
scend their  powers.  Thus,  for  example,  if  a  city  has  power 
to  grade  streets,  the  Courts  will  not  inquire  into  the  neces- 
sity of  the  exercise  of  it,  or  the  refusal  to  exercise  it,  nor 
whether  a  particular  grade  adopted,  or  a  particular  mode 
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of  executing  the  grade,  is  judicious."  And  the  applica- 
tion of  this  principle  to  this  case  eflfectually  disposes  of 
the  contention  on  the  part  of  the  complainants,  not  only 
with  respect  to  the  manner  of  doing  the  work,  but  also 
with  respect  to  the  necessity  or  expediency  of  having  it 
done.  Whether  there  was  a  real  necessity,  or  a  good 
reason,  for  the  removal  of  the  old  pavement,  and  replacing 
it  with  Belgian  blocks,  was  a  matter  entirely  within  the 
discretion  of  the  City  Council,  and  over  the  exercise  of 
that  discretion  the  Courts  have  no  power  of  review. 

The  appellants  object  to  the  special  ordinance  in  ques- 
tion, that  it  is  so  repugnant  or  inconsistent  in  its  provi- 
sions as  to  render  it  inoperative  and  voi(J.  But  we  are 
not  able  to  perceive  wherein  it  is  so  repugnant  in  its  pro- 
visions. It  provides  that  all  the  proceedings  under  it 
shall  be  the  same  as  under  Article  47  of  the  City  Code, 
heretofore  referred  to,  so  far  as  the  provisions  of  that 
Article  are  applicable  thereto,  except/*  &c.  The  sections 
of  Article  47  of  the  City  Code,  so  far  as  they  were  appli- 
cable, and  not  inconsistent  with  the  special  provisions  of 
the  last  ordinance,  furnished  the  rule  for  the  government 
of  the  City  Commissioner ;  and  it  does  not  appear  that  he 
has  disregarded  the  provisions  of  Article  47  in  any  par- 
ticular wherein  they  were  applicable,  and  not  inconsis- 
tent with  the  provisions  of  the  special  ordinance  No.  6. 
And  the  fact  that  the  City  Commissioner  had  to  deter- 
mine for  himself,  at  the  risk  of  being  in  error,  as  to  what 
was  consistent  or  inconsistent  as  between  the  provisions 
of  the  special  ordinance  and  those  of  Article  47  of  the 
City  Code,  constituted  no  valid  objection  to  the  assess- 
ments made,  nor  to  the  validity  of  the  ordinance  that  ren- 
dered it  necessary  that  he  should  so  decide.  If  he  decided 
correctly,  that  was  all  that  could  be  insisted  upon  by  any 
person  affected  by  his  proceedings.  '  Every  agent  of  gov- 
ernment, whether  State  or  municipal,  is  required  primarily 
to  determine  for  himself  how  he  shall  act  and  what  the 
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law  requires  him  to  do,  even  where  statutes  are  appa- 
rently in  conflict ;  and  the  case  of  the  City  Commissioner 
forms  no  exception  to  the  general  rule. 

There  is  another  objection  taken  to  the  legality  of  the 
proceedings  of  the  City  Commissioner  under  the  ordinance, 
and  that  is,  that  the  advertisement  for  proposals  to  furnish 
the  Belgian  blocks,  and   the  curb  and  gutter  stones,  was 
not  separately  and  specially  made  with  reference  to  con- 
tracts authorized  to  be  made  under  that  ordinance,  and 
that  because  the  proposals  were  made  for  more  materials 
than  were  required  for  the   particular  work,  therefore  the 
special  assessments  upon  the  abutting  property  along  the 
line  of  the   improvement  authorized  was  illegally  made. 
But  in  this  we  cannot  agree.     It  is  not  pretended  that 
proposals  were  offered  for  more  material  of  any  kind  than 
was  actually  needed  for  street  improvements  of  the  city, 
than  commenced  or  about  to  be  commenced  ;  and  it  is  not 
shown  that  the  complainants  were  in  any  manner  preju- 
diced by  the  mode  in  which  the   proposals  were  made. 
On  the  contrary,  it  may  reasonably  be  supposed  that  in 
contracting   for   large    quantities,  more   favorable    terms 
were,  or  could  be,  secured  to  the  city  than  by  making 
)f  separate  small  contracts  for  the  same  charac- 
rial.    There  is  nothing  in  the  ordinance  requir- 
oposals  to  be  advertised  separately ;  and  there 
D,  that  we  perceive,  for  requiring  it  to  be  done, 
sals  are  all  made  upon  estimates  that  are  open 
lie ;  and  instead  of  separate  proposals  for  mate- 
h  small  improvement  that  maybe  in  progress  or 
elation,  convenience  as  well  as  economy  would 
5  subserved  by  allowing  the  city  to  supply  its 
n  comprehensive  proposals.     That  is  what  was 
is  case,  and  we  find  nothing  in  the   law  or  the 
of  the  city  that  forbids  it. 

WQ  perceive  that  there  is  any  substantial  ground 
jction  taken  to  the  manner  adopted  of  ascertain- 
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ing  the  cost  of  the  entire  work  done  under  this  ordinance, 
and  the  apportionment  of  the  amount  to  be  paid  by  the 
owners  of  the  property  abutting  along  the  line  of  improve- 
ment. It  is  shown  in  proof  that  the  method  adopted  pro- 
duced accurate  results,  and  there  is  nothing  in  the  case 
to  indicate  the  contrary.  The  ordinance  requires  nothing 
more  than  that  the  entire  cost  of  the  improvement  should 
be  exactly  and  faithfully  ascertained,  and  then  divided 
between  the  city  and  the  property  owners  benefited,  in 
the  proportions  fixed  by  the  ordinance.  That  appears  to 
have  been  done  in  this  case.  / 

The  objection  made  most  prominent  in  the  allegations 
of  the  bill  to  the  assessments,  is  the  supposed  constitu- 
tional invalidity  of  the  ordinance  under  which  such  assess- 
ments were  made  and  attempted  to  be  enforced.  It  is 
objected  that  the  ordinance  neither  provides  for  notice  nor 
opportunity  to  the  property  owner  to  be  heard  before  the 
assessment  is  made  and  enforced  against  his  property,  and 
therefore  the  property  of  the  citizen  is  attempted  to  be 
appropriated  without  due  process  of  law.  This  constitu- 
tional objection  has  not  been  argued  by  counsel  at  the  bar, 
for  the  reason,  doubtless,  that  the  question  is  regarded  as 
definitely  settled  in  this  Court  by  the  majority  opinions 
delivered  in  the  cases  of  Mayor,  &c.  of  Baltimore  vs. 
Johns  Hopkins  Hospital,  et  al.,  56  Md.,  1,  and  Mayor,  &c. 
of  Baltimore  vs,  Scharf,  et  ah.  Idem,  50.  The  principles 
held  by  the  majority  of  the  Court  in  those  cases  would  seem 
to  be  quite  conclusive  of  the  constitutional  question  raised 
by  the  bill  in  this  case,  and  that  objection  must  therefore  be 
overruled.  And  it  follows  from  what  we  have  said  that 
the  decree  appealed  from  must  be  affirmed,  with  costs. 

Decree  a  firmed. 
(Decided  23rd  June,  1885.) 
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The  Mayor  and  City  Council  of  Baltimore  vs. 
John  Boyd,  Jr.,  et  al. 

Construction  of  sees.  3  and  4  of  Act  of  1874,  ch.  218, 
relating  to  Paving  streets^  (&c.j  in  the  City  of  Baltimore — 
Tenant  for  life — Trustee — Guardian. 

A  tenant  for  life  of  property  fronting  on  a  street  in  the  City  of  Balti- 
more, is  not  the  owner  thereof  within  the  meaning  of  section  three 
of  the  Act  of  1874,  ch.  218,  which  declares  that  the  Mayor  and  City 
Council  of  Baltimore  shall  have  power  and  authority  "  to  provide 
by  general  ordinance  for  the  grading,  gravelling,  shelling,  paving 
or  curbing,  or  for  the  regrading,  regravelling,  reshelling,  repaving 
or  recurbing  of  any  street,  lane  or  alley,  or  part  thereof  in  said 
city  without  the  passage  of  a  special  ordinance  in  the  particular 
case,  whenever  the  ovmerB  of  a  majority  of  the  front  feet  of  prop- 
erty binding  on  such  street,  lane  or  alley,  or  part  thereof,  shall 
apply  for  the  same,"  &c. 

Where  a  person  signs  such  application  as  trustee,  without  being  then 
trustee,  or  having  the  legal  title  to  the  property  for  which  he  signs, 
vested  in  him  as  such,  the  Court  has  no  power  to  convert  his  signa- 
ture as  trustee  into  a  signature  as  guardian  of  his  children  who 
owned  the  property  he  professed  to  represent,  though  he  may  have 
been  such  guardian,  and  as  such  authorized  by  section  4,  of  the 
Act  of  1874,  ch.  218,  to  make  the  application  for  them. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Miller, 
Robinson,  and  Irving,  J. 

James  L,  McLane^  City  Counsellor ^  for  the  appellant. 

J.  Wilson  Leakin,  and  Arthur  W,  Machen,  for  the  appel- 
lees. 
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Miller,  J.,  delivered  the  opinion  of  the  Court. 

The  appeal  in  this  case  is  from  a  pro  forma  decree  of 
the  Circuit  Court  of  Baltimore  City,  granting  a  perpetual 
injunction  restraining  the  collection  of  paving  taxes  assessed 
on  the  property  of  the  appellees,  binding  on  North  avenue 
between  Greenmouut  avenue  and  Belair  avenue.  The 
work  of  grading,  curbing,  and  paving  was  done  by  the 
City  Commissioner,  under  the  provisions  of  General  Ordi- 
nance No.  44  of  1874,  upon  an  application  professing  to  be 
signed  by  the  owners  of  a  majority  of  the  front  feet  of 
ground  binding  on  the  portion  of  North  avenue  so  graded, 
curbed,  and  paved.  So  much  of  that  ordinance  as  is  appli- 
cable to  this  case  was  passed  in  pursuance  of  the  power 
granted  to  the  City,  by  the  third  section  of  the  Act  of  1874, 
ch.  218,  which  declares  that  the  Mayor  and  City  Council 
shall  have  power  and  authority  "  to  provide  by  general  ordi- 
nance, for  the  grading,  gravelling,  shelling,  paving  or  curb- 
ing, or  for  the  regrading,  regravelling,  reshelling,  repav- 
ing,  or  recurbing,  any  street,  lane  or  alley,  or  part  thereof 
in  said  city,  without  the  passage  of  a  special  ordinance  in 
the  particular  case,  whenever  the  owners  of  a  majority  of 
the  front  feet  of  property  binding  on  such  street,  lane,  or 
alley,  or  part  thereof,  shall  apply  for  the  same  upon  terms 
and  under  conditions  to  be  prescribed  in  said  general  ordi- 
nance ;  and  for  the  assessment  in  any  such  case  of  the  cost 
of  such  work  in  whole  or  in  part  pro  rata  upon  all  the  prop- 
erty binding  upon  such  street,  lane,  or  alley,  or  part  there- 
of, and  for  the  collection  of  such  assessment  as  other  city 
taxes  are  collected." 

One  of  the  requisites  to  the  validity  of  such  taxes  or 
assessments  is  that  the  application  which  is  the  basis  of 
the  City  Commissioner's  action  shall  be  signed  by  the 
oioners  of  a  majority  of  the  front  feet,  and  it  has  long  been 
settled  law  in  this  State  that  the  want  of  such  majority 
owners  may  be  set  up  by  any  property  owner  whose  prop- 
erty is  thus  assessed,  as  a  defence  to  an  action  by  the  city 
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to  recover  such  assessments.  This  was  decided  as  long  ago 
as  1855  in  Henderson  vs.  Mayor,  &c,  of  Baltimore^  rise  of 
EschbachyS  Md,,  352,  under  a  similar  law  then  in  force. 
The  important  question  arising  for  the  first  time  in  this 
case,  is  whether  a  tenant  for  life  of  property  fronting  on  a 
street  thus  to  be  paved,  is  competent  to  sign  such  an  appli- 
cation in  order  to  make  up  the  requisite  majority,  or,  in 
other  words,  is  he  "an  owner"  within  the  purview  of  this 
statute  ? 

It  is  true  that  in  the  absence,  as  in  our  State,  of  any 
special  legislation  on  the  subject,  the  life  tenant  must  pay 
all  the  ordinary  annual  taxes  levied  on  the  property,  and 
also  keep  down  the  interest  on  incumbrances  out  of  the 
rents  and  profits.  2  JDesty  on  Taxation,  695  ;  Burroughs 
on  Taxation,  223  ;  Cooley  on  Taxation,  288 ;  Spangler  vs, 
York  County,  13  Penn.,  327;  Barney  vs.  Stephens,  22 
Maine,  331.  But  in  case  of  an  assessment  for  a  betterment 
on  real  estate  the  rule  would  seem  to  be  different.  Such 
betterment  is  regarded  as  an  incumbrance  to  which  the 
tenant  for  life  must  contribute  to  the  extentof  the  interest 
during  his  life  on  the  money  paid,  and  at  his  death  the 
remainderman  must  bear  the  charge  of  the  principal.  He 
must  pay  the  annual  interest  on  the  assessment,  but  the 
principal  is  chargeable  to  the  remainderman.  2  JDesty 
oil  Taxation,  696 ;  Plympton  vs.  Boston  Dispensary,  106 
Mass.,  544  ;  Peck,  Executor,  &c.  vs.  Sherwood,  66  N.  Y.,  615; 
Gillespie  vs.  Brooks,  2  Bedjield's  Surrogate  Rep.,  363.  This 
Court  has  also  decided  that  assessments  upon  the  owners 
of  adjacent  property  to  pay  the  expenses  incident  to  the 
paving  of  streets,  though  levied  in  the  exercise  of  the  tax- 
ing power,  are  not  "taxes"  in  the  ordinary  sense  of  the 
term,  but  are  rather  charges  upon  the  land  inseparably 
incident  to  its  location  in  regard  toother  property.  Mayor^ 
&c.  vs.  Proprietors  of  Greenmount  Cemetery,  7  Md.,  517; 
Gould  vs.  Mayor,  dc,  of  Baltimore,  59  Md.,  378.  The 
case  of  Whyte  vs.  Mayor,  dec.  of  Nashville,  2  Sioan  (Tenn. 
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Bep,,)  364,  has  been  much  relied  on  by  counsel  lor  the 
appellants,  and  it  is  the  only  authority  he  has  produced 
bearing  upon  the  subject.  In  that  case  a  tenant  in  dower 
was  held  to  be  the  ^^ owner*'  within  the  meaning  of  the 
charter  of  Nashville,  which  compelled  the  owners  to  pay 
the  costs  of  Isiying  down  foot  pavements  in  front  of  their 
lots  if  they  failed  to  lay  them  themselves.  We  should  not 
consider  ourselves  bound  by  the  decision  in  this  single 
case,  even  if  it  were  directly  in  point.  But  there  is  this 
distinction  between  that  case  and  this  :  the  Tennessee  law 
and  the  by-law  passed  in  pursuance  thereof,  simply  made 
such  costs  a  personal  charge  against  the  owners,  while  in 
our  case  the  assessments  are  liens  upon  the  whole  property, 
and  the  entire  interest  of  both  life  tenant  and  reversioner 
may  be  sold  for  their  payment. 

But  we  think  the  question  is  settled  by  our  own  statutes 
upon  the  subject.  The  fourth  section  of  the  Act  of  1874, 
ch.  218,  which  immediately  follows  the  one  already  quoted, 
provides  that  "  a  tenant  for  ninety-nine  years,  or  for  ninety- 
nine  years  renewable  forever,  or  the  executor  or  adminis- 
trator of  such  tenant,  or  the  guardian  of  an  infant  owner, 
or  a  mortgagee  in  possession,  shall  be  deemed  and'  taken 
as  an  owner  for  the  purpose  of  any  application  to  the  Mayor 
and  City  Council  authorized  by  this  Act,  and  the  applica- 
tion of  any  such  person  shall  bind  the  property  so  repre- 
sented for  any  assessment  or  tax  made  under  an  ordinance 
passed  in  pursuance  of  the  provisions  of  this  Act."  In 
the  original  law  which  first  granted  the  power  the  same 
persons  are  named  with  the  exception  of  "  the  guardian 
of  an  infant."  2  Code  (Public  Local  Latvs),  Art.  4,  sec. 
848.  It  thus  appears  not  only  that  in  this  careful  enum- 
eration made  in  the  original  Act,  of  persons  other  than  the 
absolute  owner  in  fee,  who  should  be  regarded  as  owners 
for  the  purpose  of  such  an  application,  a  life  tenant  is  not 
mentioned ;  but  when  the  subject  was  again  before  the 
Legislature  and  they  added  the  guardian  of  an  infant,  he 
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is  still  not  mentioned.  It  would  seem  therefore,  that  he 
was  purposely  excluded  by  the  law-makers,  and  that  we 
should  be  doing  violence  to  the  statute  as  well  as  to  the 
intention  of  the  Legislature,  by  making  law  instead  of  con- 
struing it,  now  to  place  him  in  the  list.  And  are  there 
not  good  reasons  why  he  should  be  thus  excluded  ?  The 
theory  upon  which  such  assessments  are  thrown  upon  the 
property  owners  and  not  upon  the  public  generally  is, 
that  their  property  is  specially  enhanced  in  value  by  such 
improvements.  Now  a  life  tenancy  is  of  very  uncertain 
duration,  and  probably  in  most  cases  the  reversioner  would 
reap  much  the  larger  part  of  the  benefits  to  be  derived 
from  the  improvement,  and  this  makes  it  eminently  proper 
that  he  should  unite  with  the  life  tenant  in  the  applica- 
tion. Again  the  reversioner  may  not  think  the  improve- 
ment would  result  in  a  benefit  and  would  therefore  be  un- 
willing to  have  it  made  and  the  consequent  costs  made  a 
lien  on  his  interest  in  the  property.  At  all  events  he 
should  be  allowed  to  exercise  his  own  judgment  and  dis- 
cretion in  the  matter.  We  are  therefore  clearly  of  opinion 
that  it  is  not  competent  for  a  life  tenant  to  sign  such  an 
application  as  representing  and  binding  the  whole  prop- 
erty to  the  payment  of  such  assessments. 

The  signatures  of  the  two  life  tenants,  Mrs.  Rost,  and 
Mrs.  Boone  to  this  application  must  therefore  be  disre- 
garded and  set  aside.  Richard  Cromwell  who  professed 
to  represent  the  other  portion  of  the  Kennedy  estate, 
signed  as  trustee : — but  it  is  clear  that  he  was  not  then  trus- 
tee and  did  not  have  the  legal  title  to  the  property  vested 
in  him  as  such.  We  have  no  power  to  convert  his  signa- 
ture as  trustee  into  a  signature  as  guardian  of  his  children, 
though  he  may  have  been  such  guardian.  Striking  these 
names  from  the  list  the  requisite  majority  is  wanting,  and 
it  follows  that  the  decree  must  be  affirmed. 

Decree  affirmed. 
(Decided  28rd  June,  1885.) 
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John   N.  Heflebower   vs.   Samuel   D.  Buck,  N. 
Franklin  Neer,  and  Benjamin  F.  Cator. 

Partnership — Injunction — Receiver — Equity  Practice, 

The  following  stipulation  under  seal  was  appended  to  certain  articles 
of  partnership  between  B.,  H.  and  N.:  "In  consideration  of  the 
fact  that  B.  has  the  largest  amount  of  tnoney  in  the  business,  it  is 
understood  and  agreed,  that  when  the  firm  is  dissolved  by  limita- 
tion or  otherwise,  the  said  B.  shall  have  charge  of  the  books  and 
settle  the  business,  and  the  business  shall  be  wound  up  as  rapidly 
as  practicable,  as  set  forth  in  Article  five  of  this  agreement.^'  In 
accordance  witli  this  agreement,  B.  upon  the  dissolution  of  the 
partnership  took  possession  of  the  books,  assets,  and  all  the  part- 
nership affairs,  for  bettlement.  Among  the  creditors  of  the  firm 
were  said  B.  and  N.  Immediately  after  the  dissolution,  B.  and  N. 
entered  into  a  new  partnership  with  C.  to  carry  on  the  same  char- 
acter of  business  as  that  which  had  been  carried  on  by  the  former 
partnership.  The  stock  of  the  old  firm  remaining  on  hand  was, 
by  consent  of  all  concerned,  appraised,  and  B.  and  N.  turned  it 
into  the  new  concern  at  the  appraised  value,  and  they  credited 
their  claims  with  a  proportionate  part  of  the  valuation,  C.  paying 
his  proportion  in  cash.  A  bill  was  filed  by  H.  against  B.,  N.  and 
G.  for  an  injunction  and  the  appointment  of  a  receiver,  and  for  an 
account  of  the  affairs  of  the  old  partnership.  On  the  application 
for  the  injunction  and  receiver,  which  was  heard  upon  bill,  answer, 
and  the  exhibits  filed,  it  was  Held  : 

Ist.  That  upon  such  an  application  as  this  the  Court  does  i)ot  deter- 
mine the  questions  arising  between  the  partners;  the  only  question 
for  consideration  being,  whether,  upon  the  facts  disclosed,  there  is 
an  apparent  necessity  for  either  an  injunction,  or  a  receiver,  to  pro- 
tect the  assets  of  the  partnership  until  the  rights  of  the  partners 
can  be  definitively  determined  upon  full  hearing  of  the  case. 

2nd.  That  the  question  of  the  propriety  of  granting  an  injunction  or 
of  appointing  a  receiver,  was  not  to  be  determined  upon  the  alle- 
gations of  the  bill  alone,  but  the  averments  of  the  answer  were  also 
to  be  considered. 
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8rd.  That  the  fact  that  B.  and  N.  took  the  stock  of  the  old  firm  at  a 
valuation  placed  upon  it  by  third  persons,  selected  by  agreement  of 
all  concerned,  in  payment  of  debts  due  them,  could  hardly,  as  be- 
tween the  partners,  under  the  circumstances  of  the  case,  be  regarded 
as  misappropriation  of  the  assets. 

4th.  That  the  interest  of  the  defendants,  as  well  as  that  of  the  com- 
plainant, must  be  considered  in  an  application  of  this  kind ;  and 
it  was  manifest  that  to  grant  the  injunction  and  appoint  a  receiver 
as  prayed  at  that  stage  of  the  settlement  of  the  aflfairs  of  the  part- 
nership, then  nearly  at  the  close,  would  be  attended  with  no  sub- 
stantial good  to  any  of  the  parties  concerned,  but  would  likely  be 
attended  with  unnecessary  trouble,  perplexity,  and  expense,  if  not 
with  even  more  serious  mischief  to  the  real  interests  involved. 

5th.  That  the  charge  of  the  books  and  the  settlement  of  the  business 
of  the  old  firm  having  been  by  express  stipulation  confided  to  B. 
the  Court  would  interfere  to  take  out  of  his  hands  the  matter  thus 
confided  to  him,  with  great  reluctance,  and  only  upon  the  most 
cogent  reasons. 

6th.  That  in  such  case  there  must  be  some  clear  breach  of  duty,  or 
conduct  amounting  to  fraud,  or  the  facts  must  be  such  as  to  show 
a  real  danger  to  the  partnership  assets  thus  confided  to  the  admin- 
istration of  the  settling  partner,  by  reason  of  insolvency  or  other- 
wise. 

7th.  That  as  B.  insisted  upon  his  rights  under  the  contract  as  settling 
partner,  and  denied  that  he  had  done  anything  to  forfeit  his  right 
of  possession,  there  was  no  suflBcient  ground  for  displacing  him 
from  his  position  by  granting  an  injunction  and  appointing  a 
receiver. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  appeal  was  taken  from  an  order  refusing  an  in- 
junction and  receiver  as  prayed  in  the  bill  of  complaint. 
The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

Edward  Otis  Hinkley,  for  the  appellant. 
Partners  have  a  right  to  have  their  creditors  paid  before 
distribution  of  assets.     In  Hall  vs.  Claggeit^  48  Md,y  235, 
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239,  partners  were  engaged  in  planting.  Debts  are  to  be 
paid  first.  In  Gable,  Trustee  vs.  Williams,  59  Md,,  52,  the 
surviving  partner  made  an  assignment  to  pay  his  indivi- 
dual creditors.  Partners  have  a  right  to  have  their  debts 
paid  first.  In  this  case  the  partnership  articles  expressly 
provided  for  this,  and  there  is  no  pretence  that  there  was 
any  other  agreement. 

Partners  cannot  create  new  obligations  after  the  part- 
nership is  dissolved. 

In  Bose  vs,  Co  field,  53  Md,^  23,  there  was  a  question  of 
notice  of  the  dissolution,  and  there  was  some  accommo- 
dation paper.  It  is  here  said  to  be  a  familiar  principle. 
Ellicott  vs.  NicholU,  7  Gill,  100 ;  Hurst  &  Berry  vs.  Hill, 
8  Md.,  399;  Hopkins  vs.  Boyd,  11  Md.,  107. 

On  dissolution,  if  the  surviving  partner  or  the  settling 
partner  behave  unrighteously,  a  receiver  is  of  course.  Wil- 
son vs.  Greemvood,  1  Swanston,  481 ;  Collyer  on  Partner- 
ship, sec.  354;  Law  vs.  Ford,  2  Paige  Oh.,  310  ;  Marten 
vs.  VanSchack,  4  Paige  Ch.,  479 ;  Sloan  vs.  Moore,  37 
Penna.,  217;  Walker  vs.  House,  4  Md.  Ch.  Dec,  43; 
Speights  vs.  Peters,  9  Gill,  472-479  ;  Stevens  vs.  Yeatman, 
19  Md.,  480;  Whitman  vs.  Bohinson,  21  Md.,  30-43; 
Shannon  vs.  Wright,  60  Md.,  520. 

Bandolph  Barton,  for  the  appellees. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  by  the  appellant,  Hefle- 
bower, against  the  appellees,  in  which  it  is  prayed  that  an 
injunction  may  issue  to  restrain  Buck  and  Neer,  two  of 
the  appellees,  and  former  copartners  of  the  appellant, 
from  "in  any  manner  intermeddling  with  the  business  or 
assets  of  the  firm  of  Buck,  Heflebower  and  Neer ; "  and 
that  a  receiver  of  such  assets  may  be  appointed.  The  bill 
also  prays  that  accounts  may  be  taken  of  and  concerning 

2  V.  64. 
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all  partnership  dealings  and  affairs  in  which  the  appel- 
lant may  be  concerned. 

It  appears  that  there  were  three  different  partnership 
agreements  entered  into  for  conducting  the  partnership 
affairs  of  Buck,  Heflebower  &  Neer, — the  first  providing 
for  the  formation  of  a  partnership  between  the  parties  to 
conduct  the  wholesale  boot  and  shoe  business  in  the  City 
of  Baltimore,  to  commence  July  Ist,  1874,  and  to  continue 
for  three  years ;  the  second,  dated  January  1st,  1878,  to 
continue  the  same  business  for  one  year,  and  extended  to 
December  31st,  1879 ;  and  under  the  third,  dated  Decem- 
ber 27th,  1879,  by  renewal,  the  business  of  the  partner- 
ship was  carried  on  until  January  1st,  1884,  when  the 
partnership  was  dissolved.  The  subsequent  agreements 
or  articles  were  but  modifications  in  some  respects  of  the 
first,  and  the  partnership,  practically,  was  continuous  from 
July  1st,  1874,  to  January  1st,  1884,  nearly  ten  years. 
By  article  2  of  the  last  agreement,  it  was  provided  that 
the  capital  of  the  new  firm  should  be  contributed  thus : 
After  all  the  debts  of  the  old  firm  were  paid,  (including 
the  amounts  to  the  credit  of  Buck  &  Neer,  as  loans  to  said 
firm,  being  part  of  their  drawings  not  expended  by  them,) 
the  capital  should  be  returned  pro  rata,  and  the  amount 
so  realized  should  be  the  capital  of  the  new  business,  and 
should  be  at  the  risk  of  the  same.  Article  5  of  the  same 
agreement  provided  that  when  the  firm  should  be  dis- 
solved by  limitation  or  otherwise,  the  debts  should  be  first 
paid,  and  then  the  capital  returned,  and  after  which  the  pro- 
fits, if  any,  should  be  distributed  pro  rata,  as  realized.  And 
appended  to  this  last  agreement  is  this  stipulation  under 
the  hands  and  seals  of  the  partners,  and  of  date  November 
24th,  1880: 

''In  consideration  of  the  fact  that  Saml.  D.  Buck  has 
the  largest  amount  of  money  in  the  business,  it  is  under- 
stood and  agreed,  that  when  the  firm  is  dissolved  by  limi- 
tation or  otherwise,  the  said  Buck  shall  have  charge  of  the 
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books  and  settle  the  business,  and  the  business  shall  be 
wound  up  as  rapidly  as  practicable,  as  set  forth  in  Article  5 
of  this  agreement.  And  in  the  event  ofthe  death  of  the  said 
Buck,  a  majority  of  the  firm  (and  the  personal  represen- 
tatives ofthe  said  Buck,  or  other  deceased  members  ofthe 
firm,  if  others  should  be  dead,)  shall  elect  who  shall  take 
charge  ofthe  books  and  settle  up  the  business." 

In  accordance  with  this  agreement.  Buck,  upon  the  dis- 
solution -of  the  partnership,  took  possession  of  the  books, 
assets,  and  all  the  partnership  affairs  for  settlement.  Ac- 
cording to  the  allegations  of  the  bill,  the  amount  of  stock 
on  hand,  including  furniture  and  fixtures,  was  about$42,000, 
besides  a  large  amount  in  bills  receivable  and  open  ac- 
counts, and  about  $1,025  in  cash.  The  supposed  amount 
of  indebtedness  ofthe  firm,  at  the  time  of  dissolution,  was 
about  $106,122. 61,  according  to  the  allegations  ofthe  bill; 
but  according  to  the  averments  of  the  answer,  a  very  much 
larger  amount,  exceeding  $170,000.  Among  the  creditors 
of  the  firm  were  Buck  and  Neer,  to  the  extent  of  about 
$40,853.20.  Immediately  after  the  dissolution  of  the  firm 
of  Buck,  Hefiebower  &  Neer,  Buck  and  Neer  entered  into  a 
new  partnership  with  B.  F.  Cator,  under  the  firm  name  of 
Buck,  Cator  &  Neer,  to  carry  on  the  same  character  of  busi- 
ness as  that  which  had  been  carried  on  by  the  former  part- 
nership of  Buck,  Hefiebower  &  Neer.  The  stock  of  the  old 
firm  remaining  on  hand  was,  by  consent  of  all  concerned, 
appraised,  and  Buck  and  Neer  turned  it  into  the  stock  of 
the  new  concern,  at  the  appraised  value,  and  they  cred- 
ited their  claims  with  a  proportionate  part  of  the  valua- 
tion, Cator  paying  his  proportion  in  cash.  This  transac- 
tion is  charged  in  the  bill  as  a  mal-appropriation  of  the 
partnership  assets ;  but  it  is  averred  in  Che  answer  of  the 
appellees  that  the  stock  thus  disposed  of  was  transferred 
to  the  stock  of  the  new  firm  with  the  knowledge  of  the 
appellant,  and  that  he  made  no  objection  at  the  time  it  was 
done,  and  that  it  was  most  beneficially  done  for  all  con- 
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cerned.  The  bill  further  charges  that  although  Buck  had, 
besides  the  stock  and  fixtures,  valued  at  about  $42,000, 
received  and  collected,  since  the  dissolution,  over  $100,000 
of  good  accounts  and  bills  receivable,  he  had  not,  at  the 
time  of  filing  the  bill,  paid  the  debts  of  the  late  firm,  but 
that  there  was  then  a  large  amount  still  remaining  due 
and  unpaid,  with  interest  accumulated  since  Jan.  1st,  1884, 
then- more  than  fifteen  months;  and  that  as  far  as  the 
appellant  knew,  there  was  due  from  the  late  firm  on  Jan. 
1st,  1885,  and  still  remained  due  at  the  time  of  filing  the 
bill,  over  $15,000.  It  is  also  alleged  in  the  bill  that  there 
still  remains  uncollected,  of  the  debts  due  to  the  late  firm,  an 
amount  exceeding  $30,000,  and  that  much  of  such  amount 
may  be  lost  by  the  neglect  of  Buck,  the  settling  partner. 
These  allegations  of  the  bill  are  strongly  controverted  by 
the  answer ;  and  the  balance  of  the  firm  debts  still  remain- 
ing unpaid,  averred  by  the  answer  to  be  only  $13,808.75, 
the  appellees  oifer  themselves  ready  and  willing  to  pay  at 
once  ;  but  they  aver  that  such  payment  will  in  no  manner 
benefit  the  appellant. 

The  appellant  further  charges  that  the  books  and 
accounts  of  the  partnership  affairs  have  been  erroneously 
and  deceptively  kept  by  Buck  as  the  settling  partner ; 
and  that  he  has  applied  for  statements  of  the  accounts, 
but  that  they  have  been  withheld  from  him,  in  violation 
of  his  rights.  He  states,  however,  that  he  has  no  know- 
ledge of  book-keeping  himself,  and  therefore  has  no  per- 
sonal knowledge  of  the  true  state  of  the  accounts,  but  makes 
his  charges  of  false  and  erroneous  entries  in  the  books, 
and  incorrect  and  deceptive  methods  of  keeping  and  ad- 
justing accounts,  upon  information  derived  through  others. 
But  the  appellees  utterly  deny  the  truth  of  these  charges. 
They  deny  all  fraud  and  collusion  charged  in  or  imputed 
by  the  bill,  whether  in  regard  to  the  mode  of  keeping  the 
accounts  or  otherwise  ;  and  they  aver  that  the  assets  of 
the  firm,  so  far  as  available,  have  been  legally  and  prop- 
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erly  applied,  as  the  accounts  will  clearly  show.  They 
aver  that  the  appellant  had  frequently  examined  the 
books,  and  knew  well  the  real  state  of  the  accounts;  and 
that  the  books  and  accounts  of  the  concern  were  always 
open  to  his  inspection,  and  were  of  ready  access  whenever 
he  desired  to  examine  them,  and  that  the  book-keeper  was 
always  at  hand  ready  and  willing  to  give  any  information 
needed  in  regard  to  the  state  of  the  accounts.  The  bill 
<x)ntains  no  charge  whatever  that  there  is  any  risk  or  dan- 
ger of  loss  to  the  appellant  by  reason  of  insolvency  of 
either  Buck  or  Neer. 

It  was  upon  the  bill,  answer,  and  exhibits,  that  the 
application  for  the  injunction  and  the  appointment  of  a 
receiver  was  heard ; — both  bill  and  answer  being  sworn 
to  by  the  parties  filing  them.  The  Court  refused  to  grant 
the  injunction,  or  to  appoint  a  receiver,  but  offered  to 
direct  an  account  to  be  taken  of  the  partnership  affairs, 
if  moved  for  by  the  appellant. 

Upon  such  an  application  as  this  the  Court  does  not 
determine  the  questions  arising  between  the  partners, 
the  only  question  for  consideration  being,  whether,  upon 
the  facts  disclosed,  there  is  an  apparent  necessity  for 
either  an  injunction,  or  a  receiver,  to  protect  the  assets 
of  the  partnership  until  the  rights  of  the  partners  can 
be  definitively  determined  upon  full  hearing  of  the  case. 
Blaheney  vs.  Dufaur^  15  Beav,,  40. 

The  general  principles  upon  which  the  Court  acts  upon 
prayers  for  injunction  and  receiver  have  been  repeatedly 
announced,  and  their  application  is  substantially  the  same 
in  cases  involving  partnership  affairs,  as  between  the  part- 
ners, as  in  other  cases  where  such  remedy  is  invoked. 
Speights  vs,  Peters,  9  Gill,  475 ;  Blondheim,  et  al,  vs, 
Moore,  11  Jtfii.,365  ;  Voshell  &  Beaton  vs.  Hynson,  et  aZ.,  26 
Md.,  83;  Walker,  Adm'r,  dc.  vs.  House,  4  Md.  Ch.  Dec, 
39.  It  is  certainly  not  every  case,  however,  of  alleged 
mismangement  by  one  partner  of  the  partnership  assets 
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that  will  entitle  a  co-partner  to  the  extraordinary  remedy 
by  injunction  and  receiver.  To  grant  such  relief  in  any 
case  is  a  stringent  measure  on  the  part  of  the  Court; 
and  the  power  should  never  be  exercised  except  in  a  strong 
case,  and  where  the  Court  can  sec  that  the  condition  of 
things  is  such  as  to  render  it  necessary  for  the  safety  or 
protection  of  the  partnership  assets  that  it  should  so  inter- 
pose. In  this  case  we  cannot  perceive  suflScient  ground 
for  either  granting  an  injunction  or  appointing  a  receiver. 
It  is  not  made  apparent,  from  any  established  fact  in  the 
case,  that  the  assets  of  the  late  firm  of  Buck,  Heflebower 
&  Neer  are  in  any  such  real  danger  from  actual  mis- 
management or  unrighteous  conduct  on  the  part  of  the 
partner  entrusted  with  the  settlement  of  the  affairs  of  the 
concern,  as  to  require  that  the  power  of  settlement  should 
be  withdrawn  from  him.  The  bill  contains  some  strong 
charges^  and  some  that  impute  bad  faith  in  the  settlement 
of  the  affairs  of  the  late  firm ;  but  we  are  not  to  determine 
the  question  of  the  propriety  of  granting  an  injunction  or 
of  appointing  a  receiver,  upon  the  allegations  of  the  bill 
alone.  The  averments  of  the  answer  are  also  to  be  con- 
sidered on  this  application  ;  and  the  answer  appears  to  be 
full  and  frank,  in  meeting  all  the  charges  of  the  bill  upon 
which  reliance  could  be  placed  for  the  interposition  of  the 
Court.  All  imputation  of  fraud  or  misconduct  of  any 
kind  in  the  settling  partner  is  emphatically  denied,  and 
the  circumstances  of  each  transaction  complained  of  are 
stated  by  the  appellees,  which  give  force  to  their  denials. 
That  the  late  firm  of  Buck,  Heflebower  and  Neer  were 
largely  indebted  to  Buck  and  Neer  individually  is  not 
controverted ;  and  the  fact  that  they  took  the  stock  of 
the  old  firm  at  a  valuation  placed  upon  it  by  third  per- 
sons, selected  by  agreement  of  all  concerned,  in.  payment 
of  the  debts  due  them,  can  hardly,  as  between  the  partners, 
under  the  circumstances  of  the  case,  be  regarded  as  misap- 
propriation of  the  assets.     And  the  charge  in  the  bill  that 
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statements  of  the  partnership  accounts  had  been  refused 
to  the  appellant,  is  answered  in  a  manner  that  deprives 
it  of  all  force  as  evidence  of  misconduct  or  bad  faith  towards 
the  appellant.  The  interest  of  the  appellees  as  well  as 
that  of  the  appellant  must  be  considered  in  an  application 
of  this  kind  ;  and  it  U  manifest  that  to  grant  the  injunc- 
tion and  appoint  a  receiver  as  prayed,  at  this  stage  of  the 
settlement  of  the  affairs  of  the  partnership,  now  nearly  at 
the  close,  would  be  attended  with  no  substantial  good  to 
any  of  the  parties  concerned,  but  would  likely  be  a'ttended 
with  unnecessary  trouble,  perplexity,  and  expense,  if  not 
with  even  more  serious  mischief  to  the  real  interests  in- 
volved. 

But  there  is  an  additional  reason  for  the  Court's  refusal 
to  interpose  in  this  case,  to  grant  an  injunction  and  appoint 
a  receiver,  whereby  all  participation  of  the  partners,  or 
either  of  them,  in  the  settlement  of  the  affairs  would  be 
excluded.  The  partners,  by  their  own  stipulation,  have 
agreed  that  in  consideration  that  Buck  had  the  largest 
amount  of  money  in  the  business,  he  should,  when  the 
firm  was  dissolved  by  limitation  or  otherwise,  have  charge 
of  the  books,  and  settle  the  business.  Generally,  upon 
the  dissolution  of  the  partnership,  each  partner  is  entitled 
to  assist  in  collecting  the  assets,  in  paying  the  debts,  and 
in  winding  up  the  affairs  of  the  firm ;  and  any  interfer- 
ence with  this  mutual  right,  or  the  exclusion  of  one  part- 
ner by  the  other  or  others  from  the  enjoyment  of  it,  affords 
a  sufficient  ground  to  the  Court  for  taking  the  manage- 
ment of  the  partnership  affairs  into  its  own  hands  and 
control.  But  here,  the  parties  by  their  own  agreement, 
have  delegated  this  mutual  and  common  right  to  one  of 
the  partners ;  and  where  that  is  the  case  the  Court  inter- 
feres, to  take  out  of  the  hands  of  the  settling  partner  the 
matter  thus  confided  to  him,  with  great  reluctance  and 
only  upon  the  most  cogent  reasons.  In  such  case  there 
must  be  some  clear  breach  of  duty,  or  conduct  amounting  to 


Digitized  by  VjOOQIC 


24  MARYLAND  REPORTS. 


Heflebower  vs.  Buck,  et  oL 

fraud,  or  the  facts  must  be  such  as  to  show  a  real  danger  to 
the  partnership  assets  thus  confided  to  the  administratiou 
of  the  settling  partner,  by  reason  of  insolvency  or  other- 
wise. Drury  vs.  Roberts^  2  Md.  Ch,  Dec.y  157 ;  Walker  vs. 
Trott,  4  Edw.  Ch.,  38 ;   Waters  vs.  Taylor,  15  Ves.,  10,  19. 

In  the  case  last  referred  to,  that  of  Waters  vs.  Taylor, 
the  Lord  Chancellor  said  :  **  In  this  instance,  all  the  par- 
ties have  not  an  equal  right  to  the  management:  this  is 
not  the  ordinary  case  of  a  partnership,  where  each  partner 
has  as  much  right  to  interfere  as  any  other.  But  here 
one  individual  is  by  express  contract  placed  in  the  situa- 
tion of  manager.  The  object  of  this  interlocutory  motion 
is  therefore  in  the  nature  of  judicial  relief  against  the 
eflfect  of  the  express  contract;  and  the  Court  ought  there- 
fore to  be  perfectly  sure,  that  the  conduct  of  the  defend- 
ant has  been  such  as  to  make  it  proper,  from  regard  to 
the  interests  of  others,  as  well  as  himself,  that  he  should 
be  removed  from  that  situation  in  which  the  contract 
placed  him.  He  may  insist,  that  he  cannot  be  displaced, 
unless  the  Court  is  prepared  to  decide,  that  he  is  not 
entitled  to  the  benefit  of  the  contract ;  as  he  is  not,  if  he 
cannot  perform  the  duty,  or  if  he  acts  against  it.'*  In  this 
case  Buck  insists  upon  his  rights  under  the  contract  as 
settling  partner,  and  denies  that  he  has  done  anything 
to  forfeit  his  right  of  possession;  and,  upon  the  principle 
just  stated,  as  the  case  is  now  presented,  we  discover  no 
suflScient  ground  for  displacing  him  from  his  position,  by 
granting  an  injunction  and  appointing  a  receiver.  The 
order  appealed  from  must,  therefore,  be  affirmed,  with 
costs. 

Order  affirmed,  and 

catise  remanded. 

(Decided  28rd  June,  1885.) 
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Witness — Practice, 

In  a  trial  for  murder,  a  witness  for  the  defence  was  asked  on  cross- 
examination  this  question :  ^*  State  if  you  have  ever  been  confined 
in  Baltimore  City  jail  ? "  The  counsel  for  the  prisoner  objected, 
but  the  Court  overruled  the  objection-  and  allowed  the  question. 
But  the  Court  instructed  the  witness  that  she  was  not  obliged  to 
answer  the  question,  and  she  thereupon  refused  to  answer.  On  ap- 
peal from  the  action  of  the  Court  in  allowing  the  question,  it  was 
Held: 

Ist  That  in  notifying  the  witness  that  she  was  not  obliged  to  answer, 
the  Court  was  as  liberal  to  her  and  to  the  accused  as  any  recog- 
nized rule  could  require. 

2nd.  That  there  was  no  error  in  allowing  the  question  to  be  put. 

Appeal  from  the  Circuit  Court  for  Howard  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Th^  cause  was  submitted  to  Alvey,  C.  J.,  Yellott,  Stone, 
KoBiNSON,  Irving,  Ritchie,  and  Bryan,  J. 

Edwin  Linthicum,  Sydney  Hall,  and  Thomas  C,  Buddell, 
for  the  appellant. 

Jos,  D,  Maguire,  and  Charles  B.  Roberts,  Attorney- 
General,  for  the  appellee. 

Irving,  J.,  delivered  the  opinion  of  the  Court. 

Upon  the  trial  of  this  appellant  for  murder,  a  witness 
for  the  defence  was  asked  on  cross-examination  this  ques- 
tion: "State  if  you  have  ever  been  confined  in  the  Balti- 
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more  city  jail?"  The  counsel  for  the  prisoner  objected, 
but  the  Court  overruled  the  objection,  and  allowed  the 
question ;  but  the  Court  instructed  the  witness  that  she 
was  not  obliged  to  answer  the  question.  The  witness  did  I 
refuse  to  answer,  and  the  counsel  for  the  defence  excepted  ( 
because  the  question  was  allowed  to  be  put.  Whether 
the  Circuit  Court  was  right  in  so  ruling  is  the  sole  ques- 
tion for  our  decision. 

The  subject  has  been  much  discussed  in  the  books,  and 
many  conflicting  decisions  have  been  made  ;  and  many 
Judges  have  gone  further  than  the  Court  did  in  this  in- 
stance, and  have  required  an  answer  unless  it  was  made 
clearly  to  appear,  that  the  answer  would  subject  the  party 
to  danger  of  prosecution,  or  be  a  possible  link  in  the  evi- 
dence against  him.  The  theory  upon  which  such  inquiry 
has  been  allowed  is,  that  the  credibility  of  a  witness  is 
always  in  issue,  and  therefore  anything  which  will  tend  to 
throw  light  upon  his  character  in  that  regard  may  always 
be  inquired  into.  In  Cundell  vs,  Praitj  1  Moody  and 
Malkiny  108,  Best,  C.  J.,  said  he  should  always  "  protect 
witnesses  from  questions  the  answers  to  which  would  ex- 
pose them  to  punishment ;  but  if  they  were  protected  be- 
yond this,  from  questions  that  tended  to  degrade  them, 
many  an  innocent  man  would  unjustly  suffer."  In  Real 
V8.  The  Feople,  42  N,  T.,  270,  the  Court  said  their  conclu- 
sion was  ^'  that  a  witness  upon  cross-examination  may  be 
asked  whether  he  has  been  in  jail,  the  penitentiary,  or  the 
State  prison,  or  any  other  place  that  would  tend  to  impair 
his  credibility,  and  how  much  of  his  life  he  had  passed  in 
such  places.  When  the  inquiry  is  confined  as  to  whether  he 
has  been  convicted,  and  of  what,  a  different  rule  may  per- 
haps apply.  This  involves  questions  as  to  the  jurisdiction 
and  proceedings  of  a  Court  of  which  the  witness  may  not 
be  competent  to  speak."  The  Court  added  that  this  latter 
was  the  point  involved  in  Griswold  V8,  Newcomb,  24 
N.   Z,  298,  which  was  relied  on  by  the  appellant  here. 
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It  is  thns  distinguished  in  principle  and  does  not  apply  to 
this  case.  In  Real  vs.  The  People  the  Court  said,  "  the 
extent  of  the  cross-examination  of  this  character  is  some- 
what in  the  discretion  of  the  Court,  and  must  necessarily 
be  so  to  prevent  abuse."  If  this  were  not  so,  the  whole 
range  of  a  man's  life  might  be  traversed  and  the  possi- 
bility of  reformation  ^nd  restoration  to  respectability,  and 
credibility  would  be  excluded.  If  the  witness  desires  pro- 
tection from  an  unwarrantably  prejudicial  inference  from 
the  fact  inquired  about  he  can  explain ;  and  even  if  it  be 
a  conviction  in  another  State  put  in  evidence  to  affect  his 
credibility,  he  may  explain  the  circumstances  of  that  con- 
viction. Wharton  Cr,  Ev.,  sec.  474  and  note,  and  sees.  489 
and  596.  In  section  474  it  is  said  "  the  tendency  now  is,  if 
the  question  be  given  for  the  purpose  of  honestly  discredit- 
ing, to  require  an  answer."  In  the  leading  case  of  Frost 
V8.  HoUoioay^  cited  by  Wharton  in  sec.  474,  Lord  Ellenbor- 
OUQH  compelled  an  answer  to  a  question  whether  the  wit- 
ness "had  been  confined  in  jail  for  theft."  The  only 
question  before  us  is  whether  the  question  may  be  asked,/^- 
and  not  whether  answer  may  be  compelled,  and  we  havtr 
only  referred  to  that  case  to  show  how  much  further 
some  Courts  have  gone  than  was  done  in  this  case.  There 
are  two  cases  in  4  Espxnasaey  N,  P,  C,  which  counte- 
nance the  exclusion  of  the  question.  Bex  vs,  Lewis, 
225,  and  Macbride  vs.  Macbride,  242 ;  but  they  do  not 
seem  to  have  been  much  followed;  and  Mr.  Phillips 
in  the  1st  vol.  of  his  work  on  Evidence,  pages  282  and  283, 
(4  Am.  Ed.  from  *lth  Eng.  Ed.)  says  there  are  very  many 
other  cases  wherein  such  questions  have  been  allowed  ;  and 
in  the  note  on  the  pages  cited,  the  cases  of  Rex  vs.  Lewis, 
and  Macbride  vs.  Macbride  are  commented  on,  as  being 
cases  where  the  witness  was  protected  from  danger  and 
unnecessary  degradation  only.  Whether  this  was  so  or  not 
the  current  of  decision  is  the  other  way,  and  the  same 
author    says,    "the    common   practice   of   Courts   before 
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most  approved  Judges  will  abundantly  furnish  instances 
of  such  questions  being  asked,  and  not  being  disallowed  as 
contrary  to  rules  of  law  ;  and  it  is  difl&cult  to  see  how  such 
a  question  can  be  properly  deemed  illegal,  when,  if  the 
witness  chooses  to  answer,  his  answer  must  undoubtedly 
be  received  as  evidence." 

Mr.  Roacoe^  in  his  Digest  of  Evidence  at  Nisi  PriuSy 
(\2th  English  Edition)  174,  says  the  weight  of  authority 
allows  such  questions  to  be  put,  and  adds,  that  "  the  pre- 
ponderance of  opinion  is  in  favor  of  the  position,  that  the 
Judge  is  to  exercise  his  discretion  whether  he  will  grant 
the  privilege  (of  declining  to  answer)  upon  the  bare  claim 
of  the  witness,  or  will  investigate  the  claim  by  further  in- 
quiry." The  witness  is  clearly  entitled  to  protection,  if 
asked  for  by  him,  and  the  Court  thinks  he  is  endangered 
or  will  be  unnecessarily  degraded.  In  Greenleaf  on  Ev, 
sec.  451  this  view  is  maintained,  and  the  same  general  view 
runs  through  all  the  text  books.  In  notifying  the  wit- 
ness in  this  case  that  she  was  not  obliged  to  answer,  the 
Court  was  as  liberal  to  the  witness  and  to  the  appellant 
as  any  recognized  rule  could  require.  There  was  certainly 
no  error  in  allowing  the  question  put. 

Hidings  affirmed^  and 

cause  remanded. 
(Decided  28rd  June,  1885.) 


State  of  Maryland  vs.  George  H.  Insley. 
Oyster  law — Act  of  1884,  ch.  518 — Indictment. 

The  Act  of  1884,  ch.  518,  knowa  as  the  "Oyster  law,"  applies  exclu- 
sively to  oysters  caught  in  the  waters  of  this  State,  and  has  no 
application  to  oysters  caught  elsewhere. ' 
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An  indictment  charging  the  traverser  with  carrying  oysters  contrary 
to  the  provisions  of  the  Act  of  1884,  ch.  518,  must  contain  the  aver- 
ment that  the  oysters  so  carried  were  caught  in  the  waters  of  this 
State.  Without  such  averment  the  indictment  is  fatally  defective 
upon  general  demurrer. 

Appeal  as  upon  Writ  of  Error  from  the  Circuit  Court 
for  Anne  Arundel  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Irving,  Ritchie,  and  Bryan,  J. 

Charles  B.  BohertSy  Attorney-General,  for  the  appellant. 

Bradley  S.  Johnson,  and  Bradley  T.  Johnson,  for  the 
appellee. 

Stone,  J.,  delivered  the  opinion  of  the  Court. 

The  traverser,  Insley,  was  indicted  in  the  Circuit  Court 
for  Anne  Arundel  County,  for  carrying  oysters  in  a  vessel 
over  the  waters  of  the  State  of  Maryland,  and  within  the 
jurisdiction  of  the  Circuit  Court  for  Anne  Arundel  County, 
without  having  first  obtained  a  license  so  to  do  from  the 
State  of  Maryland.  He  was  indicted  under  the  Act  of  the 
General  Assembly  of  1884,  chap.  518. 

To  this  indictment  the  traverser  entered  a  general 
demurrer,  and  the  Court  below  having  given  judgment 
on  the  demurrer  in  favor  of  the  traverser,  the  State  has 
appealed  to  this  Court. 

The  Act  of  1884,  chap.  518,  under  which  the  traverser  was 
indicted,  applies  ea;cZw«it;eZy  to  oysters  caught  in  the  waters 
of  this  State.  It  has  no  application  whatever  to  oysters 
caught  without  the  waters  of  the  State.  Oysters  caught 
in  other  waters  may  be  transported  over  the  waters  of 
this  State,  without  any  infraction  of  the  Act  of  1884,  ch. 
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518.  The  offence  which  that  Act  designed  and  intended 
to  create  was  the  carrying  without  license,  of  oysters 
taken  in  the  waters  of  this  State. 

But  the  indictment  in  this  case  no  where  charges  that 
the  oysters  carried  over  the  waters  of  this  State,  by  the 
traverser,  were  taken  in  the  waters  of  this  State.  This 
latter  averment  is  absolutely  necessary,  in  order  to  con- 
stitute any  offence  whatever  against  our  Act  of  Assembly, 
and  being  omitted  in  the  indictment  it  follows,  that  it  is 
fatally  defective,  and  the  judgment  must  be  affirmed. 

Several  constitutional  questions  arising  under  the  Act 
of  1884,  chap.  518,  have  been  argued  before  us  with  great 
Zealand  ability.  It  has  been  insisted  that  the  tax  imposed 
by  sec.  6  of  the  Act  of  1 884,  is  a  "  tonnage  tax  "  imposed 
by  this  State  without  the  consent  of  Congress,  and  there- 
fore contrary  to  Art.  1,  sec.  10,  sub-sec.  2  of  the  Constitu- 
tion of  the  United  States,  which  provides  that  "  no  State 
shall,  without  the  consent  of  Congress,  lay  any  duty  of 
tonnage." 

It  is  also  insisted  further,  that  in  making  it  a  misde- 
meanor to  carry  oysters  without  license  from  the  State,  the 
State  law  in  fact  imposes  a  regulation  on  commerce,  in 
addition  to  that  imposed  by  Congress,  and  is  therefore 
void. 

These  and  other  important  and  interesting  questions 
have  been  argued  on  behalf  of  the  traverser. 

But  upon  the  best  consideration  we  can  give  to  the 
subject,  we  do  not  think  it  proper  for  this  Court  to  pass 
judgment  upon  the  constitutionality  of  a  State  law  unless 
such  judgment  is  necessary  for  the  decision  of  the  case 
before  it.  Such  we  believe  has  been  the  general  practice 
of  this  Court,  and  we  can  see  no  good  reason  to  depart 
from  it  in  this  instance.  Indeed,  we  think  there  are  good 
reasons  why  we  should  not. 

Our  oyster  laws  are  changed  in  some  respects  almost 
every  session  of  the  Legislature.     There  will  be  but  a 
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short  time  after  the  oyster  season  again  commences,  before 
the  meeting  of  the  next  General  Assembly,  when  no  doubt 
all  these  matters  will  be  brought  to  its  attention,  and  it  can 
and  will  amend  or  change  any  thing  in  the  existing  law 
requiring  alteration  or  amendment^  if  any  such  there  be. 

We  have  no  doubt  whatever  of  the  right  and  power  of  the 
State  to  pass  a  law,  that  if  properly  executed  would  per- 
fectly protect  her  oyster  interest.  In  framing  such  a  law 
however,  care  should  be  taken  that  no  part  of  it  interfere 
with  the  paramount  right  of  navigation  and  inter-State 
commerce,  as  control  over  these  subjects  have  been  dele- 
gated to  the  General  Government. 

Without  deciding  any  of  the  constitutional  questions 
raised,  as  their  decision  could  in  no  manner  affect  the 
judgment  in  this  case,  we  affirm  the  judgment  for  the 
reason,  as  we  have  before  stated,  that  the  indictment  is 
defective. 

Judgment  affirmed. 
(Decided  28rd  June,  1885.) 


Thomas  F.  Garey  vs.  John  T.  Sangston,  and  Charles 
H.  Whitby,  AdmV  of  Edgar  Plummer. 

Scire  facias — Amendment — Evidence — Assignment  of  judg- 
ment— Prayers  and  instruetions  to  the  Jury — Practice  in 
the  Appellate  Court. 

A  judgment  for  $1275.50  was  recovered  in  April,  1869,  by  J.  H.  T. 
against  T.  F.  G.  On  the  10th  of  April,  1860,  J.  H.  T.  and  his 
attorney  executed  a  written  assignment  of  the  judgment  to  his 
brother  C.  E.  T.,  and  directed  the  clerk  to  enter  it  for  his  use,  which 
was  accordingly  done.  C.  E.  T.  died  in  1872,  and  a  icire  facias  to 
revive  the  judgment  was  issued  by  his  administrator  on  the  9th  of 
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September,  1880.  On  the  8th  of  October,  1883,  a  motion  was  filed 
by  S.  in  the  nature  of  a  petition  to  the  Court,  alleging  in  substance 
that  the  original  assignment  of  the  judgment  to  C.  E.  T.  was  made 
to  him  in  trust,  to  pay,  in  the  first  instance  and  primarily,  the  sum 
of  $75  to  himself,  and  a  judgment  of  $416.29  which  the  P.  &  M. 
Bank  of  Kent  County  held  against  J.  H.  T.,  and  then  to  apply  the 
residue  to  the  payment  in  full  or  ratably,  of  a  judgment  for  $185.70 
which  8.  held  against  J.  H.  T.  and  another,  and  a  judgment  for 
$464.85  which  the  same  Bank  had  recovered  against  J.  H.  T.  and 
E.  P.,  and  which  the  latter  had  paid  and  taken  an  assignment  of 
to  his  use.  The  petition  further  alleged  notice  to  the  defendant  of 
the  assignment  to  C.  E.  T.  and  the  trust,  and  prayed  that  the  scire 
facias  might  be  amended  in  its  titling  so  as  to  correspond  to  said 
use,  or  in  other  words,  that  it  might  be  endorsed  for  the  use  of  the 
administrator  of  C.  E.  T.  to  the  extent  of  $75,  and  then  for  the 
payment  of  the  Bank  judgment  of  $416.29,  and  as  to  the  residue  to 
the  use  of  S.  and  P.  proportionately.    Held  : 

That  the  Court  had  the  power,  upon  proper  cause  shown,  to  amend 
the  titling  to  the  writ  so  that  the  rights  of  the  real  parties  in  inte- 
rest should  be  made  to  appear  upon  the  record  by  an  appropriate 
entry  to  their  use. 

The  defendant  G.  paid  part  of  the  judgment,  and  he  made  the  defence 
that  he  had  become  legally  discharged  from  the  residue  by  a  valid 
compromise  in  the  nature  of  an  accord  and  satisfaction  with  C.  E. 
T.  or  his  administrator,  before  he  ?uid  notice  that  S.  and  P.  claimed 
any  interest  therein.  At  the  trial  the  plaintifis  offered  in  evidence 
the  papers  and  records  in  an  attachment  case,  which  showed  that 
S.  on  the  17th  of  December,  1869,  issued  an  attachment  on  his 
judgment  of  $185.70,  against  J.  H.  T.  and  another,  and  that  this 
attachment  was  laid  in  the  hands  of  G.  as  garnishee,  who  on  the 
7th  of  October,  came  in  and  set  up  the  defence  that  the  only  credit 
in  his  hands  "  subject  to  attachment  is  a  judgment  of  J.  H.  T." 
against  him  "  which  has  been  set  over,  assigned  and  transferred  to 
the  use  of  C.  E.  T.,"  and  he  prays  "  that  said  C.  E.  T.  may  be  noti- 
fied to  come  in  and  defend  the  case."    On  objection,  it  was  Held  : 

That  these  papers  were  admissible  as  containing  evidence  tending  to 
show  an  admission  by  the  defendant,  made  as  late  as  October,  1870, 
that  he  had  not  then  been  discharged  from  liability  on  account  of 
this  judgment,  and  that  he  did  not  then  claim  that  he  had  been  so 
discharged. 

The  defendant  offered  in  evidence  a  letter  dated  August  2l8t,  1869, 
purporting  to  have  been  written  by  J.  H.  T.  to  his  brother  C.  E.  T. 
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in  which  the  writer  said  in  substance,  "G.  is  here,  and  I  have 
agreed,  if  he  will  pay  the  Kent  County  Bank  claim,  and  pay  you 
$75,  that  you  can  mark  the  judgment  satisfied.  I  do  this  for  the 
purpose  of  having  you  relieved  of  any  trouble  on  my  account.  I 
hope  this  will  be  satisfactory  to  you  and  we  will  quit  square." 
Held: 

Ist.  That  the  letter  had  no  bearing  upon  the  questions  at  issue,  be- 
cause there  was  nothing  in  it,  tending  to  show  that  G.  did  not 
7uH>6  notice  of  the  claim  of  S.  and  P.  to  an  interest  in  the  judgment 
at  the  time  they  insisted  he  had,  or  that  the  assignment  to  C.  E.  T. 
was  not  made  upon  the  trusts  they  set  up. 

2nd.  That  if  such  was  the  character  of  that  assignment,  and  if  G. 
had  notice  of  it  immediately  after  it  was  made,  neither  J.  H.  T.,  nor 
C.  E.  T.,  nor  G.,  himself,  nor  all  of  them  together,  could  by  any 
arrangement  or  agreement  subsequently  made  by  any  two,  or  all 
of  them  deprive  S.  and  P.  of  their  rights  under  it. 

8rd.  That  as  the  letter  threw  no  light  upon  either  of  those  questions, 
it  was  properly  excluded  from  the  consideration  of  the  jury. 

4th.  That  it  was  not  necessary  that  C.  E.  T.,  or  his  administrator 
should,  in  writing,  have  assigned  or  transferred  any  portion  of  the 
judgment,  or  directed  the  same  to  be  set  over  to  the  use  of  S.  and 
P.  If  the  original  assignment  to  C.  E.  T.  was  upon  the  trusts 
claimed  by  S.  and  P.,  it  protected  their  rights  in  the  judgment  as 
soon  as  G.  had  notice  thereof 

This  Court  will  not  reverse  a  judgment  ou  account  of  the  granting 
of  inconsistent  instructions,  unless  the  character  of  the  instructions 
were  such  as  to  afford  good  reason  for  supposing  they  might  have 
had  the  effect  of  misleading  or  confusing  the  minds  of  the  jury. 

Appeal  from  the  Circuit  Court  for  Caroline  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued   before  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Irving,  Ritchie,  and  Bryan,  J. 

Howard  Bryant^  and  J.  W.  Bryanty  for  the  appellant. 

Marshall  S.  Mutohler,  for  the  appellees. 
3  T.  64. 
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Miller,  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  a  scire  facias  was  issued  to  revive  a  judg- 
ment for  $1275.50,  which  was  recovered  in  April,  1869,  by 
J.  Hopkins  Tarr  against  Thomas  F.  Garey  the  appellant. 

The  record  shows  that  on  the  10th  of  April,  1869,  J. 
Hopkins  Tarr  and  his  attorney  executed  a  written  assign- 
ment of  the  judgment  to  his  brother  Charles  E.  Tarr,  and 
directed  the  clerk  to  enter  it  for  his  use,  which  was  accord- 
ingly done.  Charles  E.  Tarr  died  in  1872,  and  this  scire 
facias  was  issued  by  his  administrators  on  the  9th  of  Sep- 
tember, 1880.  Among  the  defences  which  the  defendant, 
Garey,  pleaded  to  this  writ,  one  was  that  a  *fi.  fa,  had 
been  Issued  on  the  judgment,  upon  which  there  was  an 
outstanding  vendi,  at  the  time  the  sci,  fa,  was  issued, 
but  this  defence  has  been  abandoned  in  this  Court,  and  we 
are  not  troubled  with  any  questions  which  arose  in  the 
Court  below  under  this  plea.  He  also  pleaded  nvl  tiel 
record^  which  the  Court  decided  against  him.  No  excep- 
tion was  taken  to  this  decision,  and  nothing  relating  to  this 
defence  is  before  us  for  review. 

Very  little  appears  to  have  been  done  in  the  case  until 
the  6th  of  October,  1883,  when,  Sangston,  one  of  the 
appellees,  filed  a  motion  in  the  shape  of  a  petition  to  the 
Court,  alleging  in  substance,  that  the  original  assignment 
of  the  judgment  to  Charles  E.  Tarr,  was  made  to  him  in 
trust  to  pay  in  the  first  instance,  and  primarily,  the  sum 
of  $75  to  himself,  and  a  judgment  of  $416.29  which  the 
Farmers'  and  Mechanics'  Bank  of  Kent  County  held 
against  J.  Hopkins  Tarr,  and  then  to  apply  the  residue  to 
the  payment  in  full,  or  ratably,  of  a  judgment  for  $185.70, 
which  Sangston  held  against  J.  Hopkins  Tarr,  and  another, 
and  a  judgment  for  $464.85,  which  the  same  Bank  had 
recovered  against  J.  Hopkins  Tarr  and  Edgar  Plummer, 
and  which  the  latter  had  paid  and  taken  an  assignment 
of  to  his  use.  The  petition  further  alleges  that  shortly 
after  the  entry  of  the  use  to  Charles  E.  Tarr,  and  while 
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^fi.fa,  on  the  judgment  was  in  the  hands  of  the  sheriflf, 
the  nature  of  the  assignment  to  Charles  E.  Tarr,  and  the 
trust  was  made  known  to  Garey,  the  defendant  in  the  judg- 
ment. The  petition  then  prays  that  the  scire  facias  may 
he  amended  in  its  titling  so  as  to  correspond  with  the  use 
aforesaid,  or  in  other  words,  that  it  may  be  endorsed  for 
the  use  of  the  administrators  of  Charles  E.  Tarr  to  the  ex- 
tent of  $75,  and  the«  for  the  payment  of  tlie  Bank  judg- 
ment of  $416.29,  and  as  to  the  residue  to  the  use  of  Sangs- 
ton and  Plummer  proportionately.  The  Court  granted 
the  motion,  and  the  titling  to  the  writ  was  amended  ac- 
cording to  the  prayer  of  this  petition. 

Much  has  been  said  in  argument  by  the  appellant's 
counsel  against  this  action  of  the  Court.  They  have  con- 
tended that  the  Court  could  not  in  this  action  at  law 
amend  the  original  written  assignment,  or  interfere  with 
it  in  this  way.  We  have  no  doubt,  however,  as  to  the  power 
of  the  Court,  upon  proper  cause  shown,  to  amend  the 
titling  to  the  writ  so  that  the  rights  of  the  real  parties  in 
interest  should  be  made  to  appear  upon  the  record,  by  an 
appropriate  entry  to  their  use.  But  no  possible  harm 
could  result  to  the  defendant  by  this  entry  being  made 
unless  he  was  thereby  deprived  of  some  defence  which 
he  could  otherwise  have  made  to  the  revival  of  the  judgment, 
and  it  is  clear  he  was  not  so  deprived,  or  prevented  from 
making  any  such  defence.  If  he  had  paid  the  judgment 
in  full  to  the  original  assignee  before  this  entry  was  made, 
that  defence  was  still  open  to  him.  Again,  if  he  had  be- 
come legally  discharged  from  the  judgment  by  any  valid 
compromise  with  such  assignee  before  he  had  notice  that 
Sangston  and  Plummer  had  or  claimed  to  have  an  interest 
in  it,  he  could  make  that  defence,  as  he  in  fact  did,  not- 
withstanding this  entry. 

It  is  conceded  that  the  appellant  actually  paid  on  this 
judgment  only  the  sum  of  $75  to  Charles  E.  Tarr,  and  the 
Bank  judgment  of  $416.29,  and   the  full  benefit  of  these 
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payments  was  given  him  by  the  verdict  of  the  jury.  The 
only  other  defence  he  could  possibly  make,  was  that  he 
had  become  legally  discharged  from  the  residue  of  the 
judgment  by  a  valid  compromise  in  the  nature  of  an  ac- 
cord and  satisfaction,  with  Charles  E.  Tarr,  or  his  ad- 
ministrators, before  he  had  notice  that  the  appellees 
claimed  any  interest  therein.  This  defence  he  made,  and 
it  was  the  only' meritorious  and  substantial  one  he  had. 
The  pleadings  as  they  appear  in  the  record,  are  in  a  state 
of  some  confusion,  but  they  nevertheless  clearly  show  that 
this  defence  was  fairly  presented  to  the  jury.  Most  of  the 
testimony  was  directed  to  this  point,  and  in  view  of  what 
we  have  already  said,  our  duty  is  confined  to  the  determi- 
nation of  the  question  whether  any  fatal  error  was  com- 
mitted by  the  Court  upon  the  trial  of  this  issue. 

Eleven  exceptions  were  taken  to  rulings  upon  the  ad- 
missibility of  evidence,  only  two  of  which,  the  eighth  and 
eleventh  require  notice.  In  the  eighth  exception  the  plain- 
tiffs offered  in  evidence  the  papers  and  records  in  an  at- 
tachment case,  which  showed  that  Sangston  on  the  17th 
of  December,  1869,  issued  an  attachment  on  his  judgment 
of  $185.70,  against  J.  Hopkins  Tarr  and  another,  and  that 
this  attachment  was  laid  in  the  hands  of  Garey  as  gar- 
nishee, who  on  the  7th  of  October,  1870,  came  in  and  set 
up  the  defence  that  the  only  credit  in  his  hands  "subject 
to  attachment  is  the  judgment  of  J.  Hopkins  Tarr,"  against 
him,  "which  has  been  set  over,  assigned  and  transferred 
to  the  use  of  Charles  E.  Tarr,"  and  he  prayed  "that  said 
Charles  E.  Tarr. may  be  notified  to  come  in  and  defend  the 
case."  The  Court  against  the  objection  of  the  defendant 
permitted  these  papers  and  records  to  goto  the  jury  as  evi- 
dence, and  in  this  we  discover  no  error.  They  were  ad- 
missible as  containing  evidence  tending  to  show  an  ad- 
mission by  the  defendant,  made  as  late  as  October,  1870, 
that  he  had  not  then  been  discharged  from  liability  on 
account  of  this  judgment,  and  that  he  did  not  then  claim 
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that  he  had  been  so  discharged.  In  the  eleventh  excep- 
tion the  defendant  offered  in  evidence  a  letter,  dated  Au- 
gust 2l8t,  1869,  purportiong  to  have  been  written  by  J. 
Hopkins  Tarr,  to  his  brother  Charles  E.  Tarr,  in  which  the 
writer  says  in  substance :  "Garey  is  here,  and  I  have  agreed 
if  he  will  pay  the  Kent  County  Bank  claim  and  pay  you 
^75,  that  you  can  mark  the  judgment  satisfied.  I  do  this 
for  the  purpose  of  having  you  relieved  of  any  trouble 
on  my  account.  I  hope  this  will  be  satisfactory  to  you, 
«nd  we  will  quit  square."  The  plaintiffs  objected  to  the 
admission  of  this  letter  and  the  Court  sustained  the  objec- 
tion "unless  said  letter  could  be  traced  to  Charles  E.  Tarr." 
If  Charles  E.  Tarr  never  received  the  letter,  and  if  there 
was  no  proof  to  show  that  he  ever  did,  of  course  it  could 
not  be  offered  in  evidence.  But  besides  this  the  letter 
seems  to  have  no  bearing  whatever  upon  the  questions  at 
issue.  There  is  nothing  in  it  tending  to  show  that  Garey 
did  not  have  notice  of  the  appellees'  claim  to  an  interest  in 
the  judgment  at  the  time  they  insist  he  had,  or  that  the 
assignment  to  Charles  E.  Tarr  was  not  made  upon  the 
trusts  they  set  up.  These  were  the  questions  upon  which 
the  jury  were  to  pass.  It  such  was  the  character  of  ^that 
assignment,  and  if  Garey,  had  notice  of  it  immediately  . 
after  it  was  made,  neither  J.  Hopkins  Tarr,  nor  Charles 
E.  Tarr,  nor  Garey  himself,  or  all  of  them  together,  could 
by  any  arrangement  or  agreement  subsequently  made  by 
any  two  or  all  of  them,  deprive  the  appellees  of  their  rights 
under  it.  This  letter  throws  no  light  upon  either  of  these 
questions  and  we  think  it  was  properly  excluded  from  the 
consideration  of  the  jury. 

The  rulings  upon  the  prayers  remain  to  be  disposed  of. 
The  Court  granted  two  instructions  upon  this  question, 
one  at  the  instance  of  the  plaintiffs  and  the  other  at  the 
instance  of  the  defendant.  The  former  is  in  effect  that  if 
the  jury  find  from  the  evidence  that  J.  Hopkins  Tarr  made 
the  alleged  assignment  of  the  judgment  in  question,  to 
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Charles  E.  Tarr,  and  that  it  was  made  upon  the  trust  set 
up  by  the  plaintiffii,  (all  of  which  are  set  out  in  the  instruc5- 
tion)  and  that  Garey  has  paid  the  Bank's  claim  of  |416.29 
and  the  $15  to  Charles  E.  Tarr,  and  has  never  paid  any 
other  part  of  the  judgment,  and  that  the  residue  has 
never  been  paid,  tlien  they  shall  find  a  verdict  for  the 
plaintiffs  for  the  amount  of  such  residue.  The  latter  is  to 
the  effect  that  if  the  jury  find  from  the  evidence  that 
Garey  paid  the  Bank  claim  and  the  $75  to  Charles  E.  Tarr, 
and  that  said  Charles  E.  Tarr  should  be  relieved  from 
further  litigation,  (which  the  record  shows  had  been  begun 
by  Garey  in  reference  to  this  judgment)  and  that  said 
Charles  E.  Tarr  accepted  the  same  as  a  full  satisfaction  of 
the  original  judgment,  and  executed  an  order  to  the  sheriff 
to  satisfy  the  same.,  then  such  payment  and  acceptance  is 
an  accord  and  satisfaction,  and  they  must  find  ibr  the 
defendant,  unless  they  further  find  that  Garey  at  the  time 
of  said  agreement  had  knowledge  that  Charles  E.  Tarr 
held  the  said  judgment  for  the  use  in  part  of  Sangston  and 
Plummer. 

By  these  instructions  taken  together,  the  jury  were  plain- 
ly told  that  if  they  found  the  facts  stated  in  the  first,  they 
must  give  a  verdict  for  the  plaintiffs,  unless  they  found 
the  additional  facts  stated  in  the  second,  and  if  they  do 
find  such  additional  facts,  then  they  must  render  a  verdict 
for  the  defendant.  It  is  true  the  Court  granted  both  these 
instructions,  without,  so  far  as  the  record  shows,  saying  to 
the  jury  in  express  terms  that  they  were  to  take  them  in 
connection  one  with  the  other,  or  that  the  latter  was  to  be 
taken  as  a  qualification  or  modification  of  the  former,  but 
it  is  so  obvious  that  such  was  its  effect  that  it  is  impossible 
to  conceive  that  a  jury  of  ordinary  intelligence  could  have 
been  in  any  way  misled  or  confused  as  to  their  verdict. 
Cases  no  doubt  may  be  found  in  which  this  Court  has 
reversed  judgments  on  account  of  the  granting  of  in- 
consistent instructions,  but  an  examination  of  them  will 
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show  that  the  instructions  were  such  as  to  afford  good 
reason  for  supposing  they  may  have  had  the  effect  of  mis- 
leading or  confusing  the  minds  of  the  jury ;  but  in  a  plain 
case  like  this  where  there  is  no  reasonable  ground  for  such 
a  supposition,  it  would  be  trifling  with  trial  by  jury  and 
with  justice  itself,  to  reverse  the  judgment  and  deprive 
the  plaintiffs  of  the  benefit  of  the  verdict.  We  are,  there- 
fore, of  opinion  there  is  no  fatal  error  in  this  ruling. 

Only  one  question  arising  upon  the  pleadings  need  be 
noticed.  The  defendant's  third  amended  plea  sets  up  as  a 
defence  to  the  action,  the  fact  that  neither  Charles  E.  Tarr, 
nor  his  administrators,  ever  at  any  time  in  writing  assigned 
or  transferred  any  portion  of  this  judgment,  or  directed  the 
same  to  be  set  over,  or  entered  to  the  use  of  Sangston  or 
Plummer.  The  Court  rightly,  as  we  think,  sustained  the 
plaintiff's  demurrer  to  this  plea.  It  was  not  necessary 
there  should  have  been  such  an  assignment  in  writing,  or 
such  direction  given.  If  the  original  assignment  to  Charles 
E.  Tarr  was  upon  the  trusts  claimed  by  the  appellees,  it 
protected  their  rights  in  the  judgment  as  soon  as  Garey 
had  notice  thereof 

Judgment  affirmed. 
(Decided  23rd  June,  1885.) 
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Removal  of  Causes  to  the  United  States  Courts — Plea  in 
Abatement — Practice  in  the  Court  of  Appeals — Qualifiea' 
tion  of  Jurors — Construction  of  Acts  of  1867,  ch.  329,  and 
1870,  ch.  410,  relating  to  the  formation  of  Juries  ^  as  af- 
fected by  the  Fourteenth  amendment  of  the  Constitution  of 
the  United  States — Colored  persons  as  Jurors. 

A  negro  was  indicted  in  the  Circuit  Court  for  Baltimore  County  for 
rape,  and  on  his  arraignment  pleaded  not  guilty.  Upon  suggestion 
and  affidavit  of  the  prisoner,  the  record  was  transmitted  to  the 
Criminal  Court  of  Baltimore.  Before  proceeding  to  trial,  the  pris- 
oner filed  his  petition  for  removal  of  the  case  to  the  United  States 
Circuit  Court,  on  the  ground,  that  under  the  statutes  of  Maryland, 
prescribing  the  qualifications  and  mode  of  selecting  jurors,  tiiere 
was  a  partial  exclusion  of  colored  persons,  as  such,  from  jury 
service;  that  in  the  Circuit  Court  for  Baltimore  County,  it  had 
been  the  practice  to  select  no  colored  persons  to  serve  as  jurymen, 
because  of  their  race  and  color;  and  that  the  grand  jury  which 
found  the  indictment,  was  composed  exclusively  of  white  persons. 
This  petition  was  refused.  Whereupon  the  prisoner  asked  leave  to 
withdraw  the  plea  of  not  guilty,  that  he  might  plead  in  abatement 
the  same  objection  asserted  in  his  petition  for  removal,  of  alleged 
discrimination  against  colored  persons  as  jurymen  by  the  laws  of 
Maryland.  This  leave  was  also  refused.  Upon  appeal  as  upon  writ 
of  error,  after  verdict  and  judgment  against  him,  it  was  Held: 

1st.  That  in  so  far  as  the  allegation  of  the  actual  exclusion  by  the 
Circuit  Court  of  colored  persons  from  the  jury,  because  of  their 
race  and  color,  appeared  in>the  petition  for  removal  to  the  United 
States  Court,  it  was  clear  the  Court  below  did  not  err  in  overruling 
the  application  for  removal  on  that  ground. 

2nd.  That  the  refusal  of  the  Court  below  to  admit  the  plea  in  abate- 
ment was  not  open  to  review  by  this  Court. 

3rd.  That  there  was  nothing  in  the  record  indicating  that  the  Court 
acted  outside  the  legal  discretion  in  refusing  the  application  to  let 
in  the  plea. 
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Under  the  Act  of  1870,  ch.  410,  being  a  re-enactment  of  the  Act  of 
1867,  ch.  829,  providing  the  present  system  of  forming  juries,  the 
Judges  of  the  Circuit  Court,  from  two  lists  furnished  them,  first 
select  a  given  number  of  names,  and  from  that  number  draw  the 
forty-eight  requisite  for  the  two  juries,  and  from  these  forty-eight, 
after  designating  one  of  them  as  foreman,  draw  out  twenty-two 
others  to  constitute  with  the  foreman  the  grand  jury;  the  twenty- 
five  remaining  names  composing  the  petit  jury.  One  of  these  lists 
is  made  up  from  the  tax  book  afler  each  general  election  next 
before  the  drawing,  of  "  the  white  male  taxable  inhabitants  of  the 
county,^'  iftc;  the  other  list  contains  all  the  names  on  the  poll  books 
of  the  several  districts  of  the  county  returned  and  filed  in  the 
clerk's  office  likewise  after  such  general  election  next  before  the 
drawing.  From  the  list  of  the  taxables  and  the  names  on  the  poll 
books,  the  required  number  of  names  are  to  be  impartially  selected, 
with  no  other  test  or  standard  of  fitness  than  that  the  selection 
shall  be  made  "with  special  reference  to  the  intelligence,  sobriety, 
and  integrity  of  such  persons,  and  without  the  least  reference  to 
their  political  opinion."    Held  : 

Ist.  That  the  confining  the  list  of  taxables  to  those  only  who  are 
voters,  taken  together  with  all  the  other  provisions  of  the  law, 
does  not  operate  as  an  obstacle  to  the  free  selection  of  colored  per- 
sons as  jurors. 

2nd.  That  if  the  list  of  taxables  were  the  only  source  from  which 
jurors  could  be  selected,  the  objection  that  a  discrimination  was 
made  against  colored  persons  as  jurors  would  be  well  founded;  but 
as  the  poll  books  are  likewise  furnished  on  which  the  white  taxables 

,  also  appear  under  the  more  comprehensive  classification  of  voters, 
together  with  all  the  colored  voters  of  the  county,  practically  the 
distinction  appearing  on  the  list  of  taxables  is  merged  or  lost. 

3rd.  That  the  possibility  that  there  might  be  colored  tax-payers  who 
would  be  selected  because  of  their  "intelligence,  sobriety  and  in- 
tegrity," for  the  juries,  if  on  the  list  of  taxables,  who  are  not  on 
the  poll  books,  where  every  male  entitled  to  vote  presumably,  is, 
and  therefore  are  excluded  from  jury  duly,  is  too  remote  and  con- 
jectural to  support  an  allegation  of  exclusion  of  colored  persons 
from  jury  duty,  because  of  race  and  color,  by  the  laws  of  Maryland. 

The  circumstance  that  a  jury  may  be  composed  entirely  of  white  men, 
is  not  in  itself  a  violation  of  the  rights  of  colored  men.  Their 
constitutional  right  is,  not  to  be  kept  off  the  jury  because  they  are 
colored  men. 
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Appeal  as  upon  Writ  of  Error,  from  the  Criminal  Court 
of  Baltimore. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  "Yellott, 
Stone,  Miller,  Irving,  Ritchie,  and  Bryan,  J. 

A,  Robinson  White,  and  George  Weldy  for  the  appel- 
lant. 

Edgar  H.  Gans,  and  Charles  B,  Roberts,  Attorney-Gen- 
eral,  for  the  appellee. 

Ritchie,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  in  error,  who  is  a  negro,  was  indicted  in 
the  Circuit  Court  for  Baltimore  County  for  rape.  On  his 
arraignment  he  pleaded  not  guilty.  Counsel  was  then 
assigned  to  defend  him.  A  week  afterwards  the  counsel's 
appearance  was  stricken  out  by  leave  of  the  Court.  Upon 
suggestion  and  affidavit  of  the  prisoner,  the  record  was 
transmitted  to  the  Criminal  Court  of  Baltimore.  Here 
counsel  was  again  assigned  him.  Before  proceeding  to 
trial  the  prisoner  filed  his  petition  for  removal  of  the 
case  to  the  United  States  Circuit  Court.  The  allegations 
of  the  petition  are,  that,  under  the  statutes  of  Maryland, 
prescribing  the  qualifications  and  mode  of  selecting  jurors, 
there  is  a  partial  exclusion  of  colored  persons,  as  such, 
from  jury  service  ;  that  in  the  Circuit  Court  for  Baltimore 
County  it  has  been  the  practice  to  select  no  colored  persons 
to  serve  as  jurymen  because  of  their  race  and  color,  and 
that  the  Grand  Jury  which  found  the  indictment  was 
composed  exclusively  of  white  persons ;  and  that  by 
reason  of  said  statutory  provisions,  and  of  the  intentional 
selection  by  the  Court  of  White  persons  only  to  be  drawn 
as  jurors,  the  petitioner  was  denied  the  equal  protection 
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of  the  laws  and  could  not  enforce  in  the  judicial  tribunals 
of  the  State,  his  right  to  be  tried  only  under  an  indict- 
ment found  by  a  Grand  Jury  from  which  the  State  of 
Maryland  had  not  excluded  any  of  his  own  race,  because 
of  their  race  and  color,  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States. 

This  petition  was  refused.  Thereupon  the  prisoner  asked 
leave  to  withdraw  the  plea  of  not  guilty,  that  he  might 
plead  in  abatement  the  same  objection  asserted  in  his 
petition  for  removal,  of  alleged  discrimination  against 
colored  persons  as  jurors  by  the  laws  of  Maryland.  The 
allegation  of  an  actual  exclusion  by  the  Judges  of  the 
Circuit  Court,  we  do  not  understand  to  be  renewed  in  the 
offered  plea.  But  if  such  an  allegation  be  implied,  the 
views  hereinafter  expressed  as  to  the  tenor  of  said  plea 
will  cover  it.  The  Court  overruled  the  motion  to  with- 
draw the  plea  of  not  guilty  and  to  admit  the  plea  in 
abatement;  and  the  prisoner  went  to  trial  on  his  plea  of 
not  guilty.  The  jury  found  against  him  and  judgment 
was  entered  and  sentence  pronounced  accordingly.  In  so 
far  as  the  allegation  of  the  actual  exclusion  by  the  Circuit 
Court  of  colored  persons  from  the  jury,  because  of  their 
race  and  color,  appears  in  the  petition  for  removal  to 
the  United  States  Court,  it  is  clear  the  Court  did  not  err 
in  overruling  the  application  for  removal  on  that  ground. 
It  has  been  expressly  decided,  that  under  section  641,  U.  S. 
Rev.  Stat.,  the  Act  of  Congress  conferring  the  right  of  re- 
moval, in  aid  of  the  enforcement  of  the  Fourteenth  Amend- 
ment, such  rightexists  only  when  the  discrimination  be- 
cause of  race  or  color  is  found  "in  the  Constif^ution  or  laws 
of  a  State  as  expounded  by  its  highest  tribunals ;"  and  that 
when  actual  exclusion  by  the  officers  of  a  State  is  relied 
on,  it  must  be  availed  of  in  the  State  Court  itself,  whose 
ruling  may  be  reviewed  by  the  Appellate  Courts  of  the 
State,  and  by  the  Supreme  Court  of  the  United  States. 
Nealvs.  Delaware^  103  U.  8.,  393. 
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If  this  allegation  is  embraced  in  the  tendered  plea  of 
abatement,  the  only  other  place  in  the  record  it  is  to  be 
found,  if  at  all,  it  can  be  considered  by  us  only  if  the 
Court's  action  in  refusing  to  admit  the  plea  is  reviewable. 

The  general  rule  undoubtedly  is,  that  after  pleading  in 
bar  to  a  felony,  it  is  too  late  to  plead  in  abatement ;  the 
withdrawal  of  the  plea  of  not  guilty,  and  filing  such  a 
plea,  being  a  matter  of  favor  or  discretion  with  the  Court. 
^^When  the  defendant  has  any  matter  to  plead  in  abate- 
ment, the  proper  time  to  introduce  it  is  before  he  pleads 
to  the  felony.  But  there  are  instances  of  his  being  per- 
mitted as  a  matter  of  favor,  after  the  plea  of  not  guilty  has 
been  recorded,  to  withdraw  it,  and  plead  to  the  jurisdic- 
tion.'* 1  Chitty  Crim.  Law,  425.  "Without  leave  of  the 
Court,  which  is  granted  only  in  very  strong  cases,  the  plea 
of  not  guilty  cannot  be  withdrawn  to  let  in  a  plea  of  abajbe- 
menf  Wharton  Crim,  PL  and  Pr.,  sec.  426.  "After 
the  general  issue  or  any  plea  in  bar,  it  is  too  late  to  plead 
in  abatement  except  on  leave  to  withdraw  the  former."  1 
Bishop  Crim' I  Procedure,  sec.  756. 

And  in  United  States  vs.  Gale,  109  U.  S.,  65,  it  is  held : 
"An  objection  to  the  qualification  of  grand  jurors,  or  to 
the  mode  of  summoning  or  empanelling  them,  must  be  made 
by  a  motion  to  quash,  or  by  a  plea  in  abatement  before 
pleading  in  bar.'' 

We  perceive  nothing  in  the  record  that  indicates  the 
Court  acted  outside  the  legal  discretion  in  refusing  the 
application  to  let  in  the  plea.  The  case  of  Cochran  v3. 
State,  6  Md.,  400,  cited  by  counsel  for  plaintifi*  in  error,  in 
which  it  was  decided  that  a  prisoner  has  the  right  uncon- 
ditionally to  withdraw  the  plea  of  not  guilty  and  to  demur, 
does  not  contravene  the  rule  in  regard  to  pleas  in  abate- 
ment. That  decision  was  to  some  extent  based  upon  the 
Act  of  1852,  chap.  63,  which  abridged  the  common  law 
right  of  a  prisoner  to  the  extent  of  denying  him  a  motion 
in  arrest  of  judgment  for  matter  subject  to  demurrer.    But 
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the  distinction  between  a  demurrer  and  a  plea  in  abate- 
ment is  substantial.  "  For  if  the  declaration  be  not  good 
it  is  in  vain  to  proceed  to  trial."  Hume  vs.  Ogle,  1  Croke 
Eliz.y  196.  "Pleas  in  abatement  enter  not  into  the  merit* 
of  the  case,  but  are  dilatory."  Bacon's  Abridgment,  title 
Abatement,  Upon  the  record  in  this  ca-se  therefore,  the 
refusal  of  the  Court  to  admit  the  plea  in  abatement  is  not 
open  to  our  review. 

There  remains  for  consideration  the  assignment  of  error 
in  the  Court's  construing  the  laws  of  the  State  not  to 
operate  a  partial  exclusion  of  colored  persons  from  jury 
service,  adversely  to  prisoner's  allegation  in  his  petition 
for  removal  to  the  United  States  Court.  Prior  to  the  Act 
of  186T,  chapter  329,  the  sheriff  made  the  selection  of  the 
panel  after  the  common  law  method.  The  Legislature 
deeming  it  wise  to  guard  the  formation  of  juries  more 
effectually  against  personal  and  political  influences,  adopted 
by  that  Act,  the  present  system,  by  which  the  Judges  of 
the  Circuit  Court  from  certain  lists  furnished  them,  first 
select  a  given  number  of  names,  in  Baltimore  County  near 
two  hundred,  and  from  this  number  draw  the  forty-eight 
requisite  for  the  two  juries,  and  from  these  forty-eight, 
after  designating  one  of  them  as  foreman,  draw  out  twen- 
ty-two others  to  constitute  with  the  foreman  the  grand 
jury  ;  the  twenty-five  remaining  names  composing  the  petit 

It  is  in  the  description  of  the  persons  of  whom,  by  the 
original  Act,  and  by  the  re-enactment  thereof  in  the  Act 
of  1870,  ch.  410,  one  of  the  two  lists  to  be  furnished  the 
Judges,  is  composed,  that  the  prisoner  contends  the  dis- 
crimination against  colored  persons  as  jurors  is  effected. 
The  list  is  the  one  made  up  from  the  tax  books  after  each 
general  election  next  before  the  drawing,  of  "  the  white 
male  taxable  inhabitants  of  the  county,'*  &c.  The  other 
list  contains  all  the  names  on  the  poll  books  of  the  several 
districts  of  the  county  returned  and  filed  in  the  clerk's 
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office,  likewise  after  such  general  election  next  before  the 
drawing. 

The  question  therefore  is  whether  the  confining  the 
list  of  taxables  to  those  only  who  are  white  persons  taken 
together  with  all  the  other  provisions  of  the  law,  operates 
as  an  obstacle  to  the  free  selection  of  colored  persons  as 
jurors  ? 

If  the  list  of  taxables  were  the  only  source  from  which 
jurors  could  be  selected,  the  objection  would  be  well 
founded ;  but  as  the  poll  books  are  likewise  furnished  on 
which  the  white  taxables  also  appear  under  the  more  com- 
prehensive classification  of  voters,  together  with  all  the 
colored  voters  of  the  county,  practically  the  distinction  ap- 
pearing on  the  list  of  taxables  is  merged  or  lost. 

The  insertion  of  the  word  "white"  in  the  provision  for 
the  list  of  taxables  in  the  original  Act,  was  a  necessary 
discrimination  when  made,  because  sufirage  was  at  that 
time  restricted  to  the  white  race ;  and  it  has  been  borne 
along  in  the  jury  laws  since  the  reason  of  its  introduction 
ceased,  presumably  from  inadvertence  or  from  conviction 
that  it  no  longer  effected  a  practical  discrimination,  because 
of  the  comprehensive  operation  of  the  poll  lists  which 
now  include  all  exercising  the  right  of  suffrage,  a  right 
belonging  to  both  races  alike. 

From  the  list  of  taxables  and  the  names  on  the  poll 
books  are  to  be  impartially  selected,  the  required  number 
of  names  with  no  other  test  or  standard  of  fitness,  than  that 
the  selection  shall  be  made  "with  special  reference  to 
the  intelligence,  sobriety  and  integrity  of  such  persons, 
and  without  the  least  reference  to  their  political  opinion." 
The  Judges  select  indifferently  from  the  lists  persons  pos- 
sessing the  qualifications  implied  by  the  standard ;  and 
as  the  persons  who  are  on  the  list  of  taxables  are  over 
twenty-five  years  of  age,  they  are  also,  with  almost  abso- 
lute certainty  on  the  poll  lists  ;  and  the  selection  is  in  sub- 
stance a  selection  from  names  comprised  in  the  poll  lists. 
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The  possibility  that  there  may  be  colored  tax-payers 
who  would  be  selected  because  of  their  "intelligence, 
sobriety  and  integrity'*  for  the  juries,  if  on  the  list  of  tax- 
ables,  who  are  not  on  the  poll  books,  where  every  male  en- 
titled to  vote  presumably  is,  and  therefore  are  excluded 
from  jury  duty,  is  too  remote  and  conjectural  to  support  an 
allegation  of  exclusion  of  colored  persons  from  jury  duty 
because  of  race  and  color,  by  the  laws  of  Maryland.  It 
is  possible,  so  far  as  the  law  makes  any  discrimination,  that 
a  panel  composed  exclusively  of  colored  persons  may  be 
drawn  ;  it  is  possible  that  a  panel  exclusively  of  white 
persons  may  be  drawn.  The  probabilities  as  to  which  of 
the  two  races  is  mpre  likely  to  preponderate  in  the  draw- 
ing, depend  upon  in  which  one  the  standard  of  "intelli- 
gence, sobriety,  and  integrity,"  is  more  likely  to  be  met, 
and  the  preponderance  does  not  follow  from  a  distinction 
in  the  law  founded  on  race  or  color.  The  circumstance 
that  a  jury  may  be  composed  entirely  of  white  men  is  not 
in  itself  a  violation  of  the  rights  of  colored  men ;  their 
constitutional  right  is  not  to  be  kept  off  the  jury  because 
they  are  colored  men.  Virginia  vs.  Eives,  100  U.  S., 
313 ;  Bush  vs.  Kentucky,  10*7  U.  S.,  110.  To  place  colored 
persons  on  a  jury  simply  because  they  are  colored  men 
would  be  a  violation  of  the  law  as  well  as  to  exclude  them 
for  that  reason.  With  these  views  the  judgment  will  be 
affirmed. 

Judgment  affirmed, 
(Decided  23rd  June,  1886.) 
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Michael  Bannon,  Andrew  Jamison,  Benjamin  Paw- 
,  oett,  Assignee  of  certain  judgments  against  Thos. 

Fawcett,  deceased  vs,  Sarah  E.  Lloyd,  Thomas 

Fawcett,  and  others. 
Andrew  Jamison,  and  Michael  Bannon,  Assignees 

of  Simms'  judgment  vs.  Sarah  E.  Lloyd,  Thomas 

Fawcett,  and  others. 

Statute  of  Limitations — Non-residents. 

The  real  estate  of  a  deceased  person  was  sold  for  the  payment  of  hia 
debts.  The  plea  of  Limitations  was  successfully  interposed  by 
some  of  the  heirs  against  the  first  of  the  claims  presented  in  order 
of  priority,  and  the  same  plea  was  also  successfully  interposed  by 
some  of  the  heirs  against  the  next  claim  in  order  of  priority.  Those 
not  availing  themselves  of  the  plea  as  against  the  first  of  said 
claims,  were  not  the  same  who  failed  to  plead  it  against  the  other 
claim.    Held  : 

1st.  That  as  the  plea  of  the  Statute  only  enured  to  the  benefit  of  those 
who  pleaded  it,  each  of  said  claims  respectively  was  entitled  to  the 
distributive  shares  of  those  of  the  heirs  who  had  not  pleaded  the 
Statute  against  it. 

2nd.  That  the  next  claim  in  order  of  priority,  and  which  was  not 
barred  by  the  Statute,  was  payable  out  of  the  distributive  shares 
of  the  other  heirs. 

There  is  nothing  in  the  language  of  the  Statute  of  Limitations  which 
denies  the  privilege  of  pleading  it  to  persons  living  in  other  States. 

Appeals  from  the  Circuit  Court  for  Montgomery  County, 
in  Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  causes  were  argued  for  the  appellants  before  Mil- 
LBR,  Yellott,  Robinson,  Ritchie,  and  Bryan,  J.,  and  sub- 
mitted on  brief  for  the  appellees. 
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Bannon,  et  oL  ««.  Lloyd,  et  al.    Jamison  and  Bannon  vs.  Same. 

Michael  Bannon,  for  the  appellants. 

Thomas  Andei'son,  and  W.  Veirs  Bouic,  Jr.,  for  the 
appellees. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

The  real  estate  of  Thomas  Fawcett  was  sold  for  the  pay- 
ment of  debts,  and  this  controversy  arises  upon  the  distri- 
bution of  the  proceeds  of  sale  among  his  children  and  his 
creditors. 

He  died  leaving  nine  children :  one  of  these,  Abraham, 
subsequently  died,  leaving  Jive  children^  and  a  daughter 
Hannah  Green,  who  also  died,  leaving  six  children. 

The  amount  to  be  distributed  is  $4,235.11,  and  but  for 
the  claims  of  creditors,  each  of  the  surviving  children 
would  get  the  one-ninth,  and  each  of  the  children  of  Abra- 
ham, the  one-ffth  of  one-ninth,  and  each  of  the  children  of 
Hannah  Green  the  one-sixth  of  one-ninth.  Quite  a  number 
of  claims  have  been  filed,  to  all  of  which  the  Statute  of 
Limitations  has  been  pleaded  by  one  or  more  of  the  heirs. 

The  ^nly  claims,  however,  necessary  to  be  considered, 
are: 

Ist.  The  Brewer  decree,  and 

2nd.  The  Simms'  judgment. 

The  Brewer  decree  was  obtained  August  30th,  1867, 
and  filed  December  28th,  1882.  To  this  decree  Jivfe  of  the 
surviving  children  of  the  intestate,  all  the  children  of  the 
deceased  son  Abraham,  and  two  of  the  children  of  the  de- 
ceased daughter  Hannah  Green  plead  the  Statute  of  Limi- 
tations. As  the  plea  of  the  Statute,  however,  enures  only 
to  the  benefit  of  those  who  plead  it,  this  decree  being  the 
oldest  lien  is  entitled  to  the  shares  of  Albert  C.  and  Benja- 
min Fawcett,  two  of  the  children,  and  also  to  the  shares  of 
Martha  J.  Waring,  Manoah  Green,  Lydia  Green,  and 
Helen  Green,  children  of  Hannah,  who  do  not  plead  the 

4  V.  64. 
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Statute.     As  to  the   rest  of  the  children  and  grandchil- 
dren, the  decree  is  barred  by  the  Statute. 

The  Simms'  judgment  was  rendered  the  12th  of  Novem- 
ber, 1860,  and  filed  February  4th,  1875.  To  this  judg- 
ment all  the  heirs,  except  the  five  children  of  Abraham, 
and  two  of  the  children  of  Hannah  Green  plead  the  Statute. 
It  being  the  next  oldest  lien,  it  is  entitled  to  the  shares 
of  the  five  children  of  Abraham  Fawcett  and  Fletcher 
Green  and  Eliza  Green,  who  do  not  plead  the  Statute. 

The  Towner  judgment  not  being  barred  by  limitations, 
must  be  paid  in  full.  All  the  other  claims  being  barred, 
the  balance  of  the  fund  must  be  distributed  among  the 
Jive  surviving  children  of  Thomas  Fawcett,  the  shares  of 
whom  have  not  been  applied  to  the  payment  of  the  above 
claims,  namely,  Sarah  E.  Lloyd,  Thomas  Fawcett,  Martha 
Fawcett,  Ann  M.  Shaw,  and  Mary  E.  Gray. 

Of  the  fund  distributed  in  accordance  with  these  views, 
the  Brewer  decree  gets  the  two-ninths  of  the  two  surviving 
children  who  do  not  plead  the  Statute,  and  also  the  four 
fifty-fourths  of  the  four  grandchildren,  children  of  Hannah 
Green,  making  altogether  $1,254. 84iJ.  • 

The  Simms*  judgment  gets  the  shares  of  the  five  chil- 
dren of  the  deceased  son  Abraham,  being  five  forty-fifths 
or  one-ninth,  and  also  the  shares  of  the  two  children  of 
Hannah  Green,  who  do  not  plead  the  statute,  making  alto- 
gether $627.42} J,  to  be  applied  to  this  judgment. 

The  Towner  judgment,  not  being  barred,  must  be  paid 
in  full. 

So  the  account  would  stand  as  follows : 

Amount  to  be  distributed $4,235  11 

Applicable  to  the  Brewer  de- 
cree  $1,254  84tf 

To  the  Simms' judgment 627  42fJ 

To  the  Towner  judgment 1,356  94 


3,239  2H 
$    995  89} 
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Balance  to  be  distributed  equally  to  the  five  children, 
Sarah  E.  Lloyd,  Thomas  Fawcett,  Martha  Fawcett,  Ann 
M.  Shaw,  and  Mary  E.  Gray. 

It  was  argued  that  the  Brewer  decree  was  filed  April 
10th,  1880,  and  was  not  therefore  barred  by  limitations. 
This  is  a  mistake.  It  was  not  filed  as  a  claim  until  De- 
cember 28th,  1882. 

In  their  brief,  the  appellants  seem  to  think  that  some  of 
the  children  are  not  entitled  to  plead  limitations,  because 
they  are  non-resident.  There  is  nothing  in  the  language 
of  our  Statute,  which  denies  this  privilege  to  persons  living 
in  other  States.  It  may  be  proper  to  add  in  conclusion 
that,  the  first  account  stated  by  the  auditor,  pages  26,  27, 
and  28  of  the  record,  distributes  the  fund  according  to  the 
views  expressed  in  this  opinion. 

It  follows  from  what  we  have  said  that  the  order  of  the 
23d  of  January,  1885,  overruling  exceptions  to  the  audi- 
tor's accounts  of  the  8th  of  December,  1884,  and  ratifying 
the  same,  must  be  reversed  and  the  cause  remanded  in  order 
that  the  fund  may  be  distributed  by  the  auditor  in  accord- 
ance with  these  views. 

Order  reversed^  and 

cause  remanded. 
(Decided  24th  June,  1885.) 
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The  Green  Ridge  Railroad  Company  vs.  Harm  an 
Brinkman. 

Action  for  Damages— -Art  11  j  sec*  1,  of  the  Code — Railroad 
Comyawkf — ¥ire  caused  by  Railroad  Engine — Evidence^ 
Usage — Negligence — Prayers  and  instructions. 

An  action  was  brought!  against  a  railroad  company  to  recover  dam- 
ages resulting  from  a  fire  alleged  to  have  been  occasioned  by  the 
engines  and  locomotives  of  the  defendant  being  negligently  run 
and  controlled  on  the  line  of  its  road.  The  plaintiff  offered  only 
indirect  proof  that  the  fire  was  caused  by  the  engine  of  the  defend- 
ant. The  defendant  then  offered  to  prove  that  among  the  farmera 
in  that  region  it  was  a  custom  or  usage  to  set  fire  to  the  leaves  and 
underbush  at  that  season,  so  as  to  improve  the  pasturage ;  and  that 
annually,  during  many  years  before  the  defendants  road  was  built^ 
such  fires  had  been  started  in  that  valley  and  the  adjacent  moun- 
tains.   Held  : 

That  the  evidence  was  inadmissible. 

Where  a  railroad  company  is  sued  for  damages  resulting  from  a  fire 
communicated  by  the  defendant's  engine,  proof  that  the  fire  so 
originated  creates  the  presumption  of  negligence,  and  the  onus 
probandi  under  the  Code,  Article  77,  section  1,  is  on  the  defendant 
to  show  the  contrary. 

The  fact  that  the  engine  habitually  scattered  sparks  to  such  an  ex- 
tent as  to  endanger  combustible  material  along  the  line  of  the  road, 
is  one  from  which  the  jury  may  find  negligence  on  the  part  of  the 
defendant. 

A  prayer  is  properly  rejected,  which  contains  no  instruction  not 
already  contained  in  a  prayer  previously  granted. 

The  reproduction  and  repeated  presentation  of  the  same  legal  prop- 
osition in  various  prayers,  by  a  mere  transposition  of  phraseology, 
are  not  only  unnecessary,  but  manifestly  tend  to  confusion,  and 
should  not  therefore  be  encouraged  by  judicial  sanction. 

Appeal  from  the  Circuit  Court  for  Allegany  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 
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First  Exception, — Stated  in  the  opinion  of  the   Court. 
Second  Exception. — At  the  trial  the  plaintiff  offered 
the  four  following  prayers  : 

1.  That  if  the  jury  believe  that  the  plaintiff's  property 
was  damaged  by  fire  communicated  by  defendant's  engine, 
then  they  must  find  for  the  plaintiff  unless  they  further 
find  that  the  injury  complained  of  was  committed  without 
any  negligence  on  the  part  of  the  defendant  or  its  agents, 
or  unless  they  believe  that  the  plaintiff  or  his  agents  acted 
negligently  and  without  due  care,  and  thereby  contributed 
to  said  injury. 

2.  That  if  the  jury  believe  from  the  evidence  that  the 
plaintiff's  property  was  damaged  by  fire  communicated 
from  the  defendant's  engine,  then  such  fire  \s  prima  facie 
evidence  of  negligence  on  the  part  of  the  defendant. 

3.  That  if  the  jury  believe  from  the  evidence  that  the 
defendant  ran  an  engine  upon  its  road  which,  at  the  time 
of  the  fire  complained  of,  habitually  scattered  sparks  of 
fire  from  its  smoke-stack  to  such  an  extent  as  to  endanger 
combustible  material  along  the  line  of  the  road,  it  is  a 
fact  from  which  they  may  find  negligence  on  the  part  of 
the  defendant. 

4.  That  if  the  jury  believe  from  the  evidence  in  the 
cause  that  the  fire  originated  from  the  defendant's  engine, 
then  to  exonerate  the  defendant  from  negligence,  they 
must  find  that  the  defendant  exercised  reasonable  care 
and  diligence  to  avoid,  as  far  as  practicable,  injury  to 
property  along  the  line  of  its  road,  by  having  its  engines 
properly  constructed  and  in  good  condition,  and  placed  in 
the  charge  of  skilful  and  prudent  persons,  and  managed 
by  such  persons  in  a  skilful  and  prudent  manner. 

The  defendant  offered  the  seven  following  prayers,  with 
the  exception  of  the  parts  in  brackets,  contained  in  the 
third  and  sixth  prayers: 

1.  That  the  plaintiff  is  not  entitled  to  recover  in  this 
case,  although  the  jury  may  believe  the  fire  was  occasioned 
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by  the  locomotive  of  the  defendant,  if  the  jury  believe  the 
defendant's  engine  which  occasiQned  such  fire,  (if  the  jury 
does  so  believe)  was  at  the  time  properly  constructed,  in 
good  order,  with  suitable  fixtures  for  preventing  injuries 
by  fire,  with  a  spark-arrester,  such  as  was  known  by 
defendant  to  have  been  used  and  approved  of  and  best 
ca^ulated  to  prevent  the  emission  of  sparks,  while  allow- 
ing sufficient  draft  to  create  steam  enough  to  propel  the 
engine  at  proper  speed  ;  and  that  the  said  locomotive  was 
used  at  the  time  on  the  road  with  such  care  and  diligence 
as  would  be  exercised  by  skilful,  prudent  and  discreet  per- 
sons having  control  of  the  engine,  regarding  their  duty  to 
the  company  and  having  a  proper  desire  to  avoid  injuring 
property  along  the  road. 

2.  That  the  burden  of  proof  is  on  the  plaintiff  to  show 
that  the  fire  complained  of  in  this  case  originated  from 
defendant's  engine,  and  the  plaintiff  is  not  entitled  to  re- 
cover unless  the  jury  believes  from  all  the  evidence  in  the 
case  that  the  fire  did  so  originate,  and  unless  they  further 
believe  that  the  plaintiff  did  not  contribute  in  any  way  to 
the  injury  complained  ofj  by  the  want  of  reasonable  care 
and  prudence  on  his  part. 

3.  That  under  the  pleadings  and  evidence  in  this  case, 
if  the  jury  believe  from  the  evidence  that  the  fire  com- 
plained of  in  this  case  started  from  a  point  on  defendant's 
property  near  its  railroad  and  opposite  Slider's  fields, 
spoken  of  by  the  witnesses,  and  that  the  fire  burned  up 
the  westerly  side  of  the  mountain  called  Town  Hill  in 
the  direction  of  Daniel  Ryan's  property  on  the  top  of  said 
mountain,  if  they  so  find,  and  continued  so  to  burn  until 
it  reached  the  top  of  the  mountain  or  thereabouts,  and 
that  Mertens  and  Hein  owned  the  land  from  the  railroad 
to  said  Ryan's  property,  and  that  said  Ryan  then  raked 
a  path  and  turned  the  fire  along  the  top  of  the  mountain 
towards  Frederick  Brinkman's  line,  but  on  Mertens  and 
Hein's  land,  and  that  said   Frederick  Brinkman  fought 
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the  fire  off  his  property  and  kept  it  on  Mertens  and  Hein's 
property,  and  along  the  top  of  the  mountain  towards  plain- 
tiff's  line,  and  that  plaintiff  and  others  assisting  him,  if 
they  so  find,  then  fought  the  fire  and  led  it  along  the  top 
of  the  mountain — and  then  partly  down  the  mountain  on 
Mertens  and  Hein's  property,  and  then  without  knowing 
where  they  were,  left  the  fire  about  three  o'clock  in  the 
morning  and  plaintiff  returned  to  his  house  on  the  east 
side  of  the  mountain,  if  the  jury  so  find,  and  that  after- 
wards a  high  wind  arose  and  blew  the  fire  to  plaintiff's 
property  on  the  top  of  the  mountain,  and  that  the  fire 
then  did  the  injury  complained  of  about  noon  of  that  day, 
and  if  they  further  believe  from  the  evidence  that,  [but 
for  the  direction  so  given  to  the  said  fire  in  the  manner 
heretofore  described,  the  injury  complained  of  would  not 
have  occurred]  and  that  the  place  where  the  bark  was 
burnt  was  in  the  course  taken  by  the  fire  about  two  and 
three  miles  from  where  the  fire  started,  and  that  the  injury 
complained  of  occurred  two  or  three  days  after  the  fire 
started,  and  that  it  is  a  mile  or  more  from  where  the  fire 
started  to  the  top  of  the  mountain  where  said  Ryan  fought 
and  turned  the  fire,  if  they  so  find,  and  that  it  is  a  mile  or 
more  from  that  place  to  where  plaintiff  and  those  with 
him,  left  the  fire  at  three  o'clock  in  the  morning  of  the 
day  of  the  injury  complained  of,  then  the  plaintiff  is  not 
entitled  to  recover,  even  though  the  jury  may  believe 
from  the  evidence  that  the  defendant's  engine  started  the 
fire  complained  of. 

4.  That  if  the  jury  believe  from  the  evidence  that  there 
were  several  fires  burning  at  the  said  time  in  the  direction 
of  plaintiff's  property  when  the  injury  complained  of  took 
place,  then  they  cannot  find  for  the  plaintiff  under  the 
pleadings  and  evidence  in  this  case,  unless  they  believe 
that  the  fire  which  did  the  injury  complained  of  was 
started  by  defendant,  and  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  it  was  so  started. 
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5.  That  if  the  jury  find  that  the  plaintiff's  bark  and 
timber  and  hoop  poles  were  burnt  by  a  fire  which  was 
started  by  sparks  or  fire  from  the  defendant's  locomotive, 
and  further  find  that  the  defendant  exercised  reasonable 
care  and  prudence  in  the  running  of  its  engine,  and  that  its 
engine  was  properly  constructed  and  in  good  condition, 
and  managed  by  a  competent  and  skilful  engineer  in  a 
careful  and  prudent  manner,  and  that  its  road  bed  was  in 
a  proper  condition,  then  their  verdict  must  be  for  the 
defendant. 

6.  And  further  that  if  the  jury  find  that  defendant's 
engine  was  negligently  permitted  to  set  fire  to  the  leaves 
and  bushes  near  its  road  about  the  last  of  April,  1884, 
and  said  fire  spread  toward  the  plaintiff's  land,  and  that 
the  plaintiff  and  others  cleaned  off  the  leaves  along  a 
path  in  front  of  the  advancing  fire  and  set  fire  along  the 
side  of  said  path  next  to  the  first  mentioned  fire,  and  the 
fires  so  started  by  the  plaintiff  and  others,  got  away  from 
or  beyond  their  control,  and  [that  it  was  said  last  men- 
tioned fire  that]  burnt  the  plaintiff's  bark  and  timber  and 
hoop  poles,  [and  that  for  such  back  or  artificial  fires  so 
started  by  the  plaintiff,  if  the  jury  shall  so  find,  the  inju- 
ries complained  of  would  not  have  occurred]  then  their 
verdict  must  be  for  the  defendant. 

T.  And  further  that  if  the  jury  find  that  the  defend- 
ant's engine  started  a  fire  in  the  leaves  which  might  have 
spread  to  the  plaintiff's  land,  and  burnt  his  bark,  timber  and 
hoop  poles,  and  that  about  the  same  time  the  plaintiff  and 
others  also  started  fires  which  might  have  spread  to  the 
plaintiff's  land  and  burnt  his  bark,  timber  and  hoop  poles, 
then  the  burden  of  proof  is  on  the  plaintiff  to  show  that 
the  fire  started  by  the  defendant's  engine  did  the  damage 
complained  of,  and  unless  he  does  so  show  to  the  satisfac- 
tion of  the  jury  their  verdict  must  be  for  the  defendant. 

The  Court  (Hoffman,  J.,)  granted  the  plaintiff's  prayers 
and  the  defendant's  first,  second  and  fourth  prayers,  and 
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granted  the  defeodant's  third  and  sixth  prayers  with 
modifications  [the  modifications  being  in  brackets]  and 
rejected  the  defendant's  fifth  and  seventh  prayers. 

The  defendant  excepted,  and  also  excepted  specially  to 
the  plaintiff's  prayers,  because  there  waa  no  evidence 
legally  suflScient  to  show  that  the  defendant's  engine 
started  the  fire  complained  of 

The  verdict  and  judgment  being  in  favor  of  the  plain- 
tiff, the  defendant  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Ybllott, 
Miller,  Robinson,  Irving,  and  Bryan,  J. 

A,  Hunter  Boyd,  and  Ferdinand  Williams,  for  the 
appellant. 

Benjamin  A.  Richmond,  and  William  Brace,  for  the 
appellee. 

Yellott,  J.,  delivered  the  opinion  of  the  Court. 

In  the  Circuit  Court  for  Allegany  County  an  action  was 
instituted  by  the  appellee  against  the  appellant  for  the 
recovery  of  damages;  the  plaintiff  averring  in  his  declara- 
tion that  he  was  the  owner  of  a  large  quantity  of  tan-bark, 
corded  wood,  and  other  property,  and  that  said  property 
was  destroyed  by  combustion  resulting  from  a  fire  occa- 
sioned by  the  engines  and  locomotives  of  the  defendant 
being  negligently  run  and  controlled  on  the  line  of  its 
road.  The  evidence  offered  by  the  plaintiff  tended  to 
prove  that  the  defendant  owned  and  operated  a  railroad 
constructed  through  a  country  covered  with  forest,  at  the 
foot  of  Green  Ridge  Monntain  ;  and  that,  on  the  28th  day 
of  April,  1884,  a  fire  was  originated  near  said  road  by 
sparks  from  defendant's  engine,  which  first  extended  to 
the  lands  of  one  Ryan  and  Frederick  Brinkman,  who  in 
their  efforts  to  avert  the  danger  "trailed  the  fire"  along 
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the  mountain  ridge,  more  than  a  mile  from  their  lands  to 
the  plaintiffs  land ;  that  the  plaintiff,  assisted  by  others, 
encountered  and  resisted  the  conflagration  in  the  same 
manner  until  about  three  o'clock  in  the  morning,  when, 
supposing  that  the  flames  had  been  subdued,*  he  retired 
and  returned  at  ten  o'clock,  about  two  hours  after  which 
time  a  fresh  wind  sprang  up,  carrying  fire  from  the  burn- 
ing debris  which  ignited  and  destroyed  the  plaintiff's  prop- 
erty, and  thus  occasioned  the  claim  for  damages  which 
forms  the  foundation  for  this  suit.  The  plaintiff  offered 
evidence  tending  to  prove  that  the  method  employed  to 
subdue  the  fire  was  necessary  and  proper.  He  offered  no 
direct  proof  that  the  fire  was  caused  by  the  engine,  but 
proved  that  the  fire  was  seen  some  twenty  feet  from  the 
track  of  the  road  about  three  hours  after  the  engine  had 
passed  that  point.  The  plaintiff  also  proved  that  within 
a  month  previous  to  the  28th  day  of  April,  1884,  said 
engine  had  been  seen  to  start  two  other  fires,  and  that  on 
three  occasions  within  that  time,  glowing  cinders  were 
observed  dropping  from  said  engine. 

The  defendant  offered  to  prove,  that  among  the  farmers 
in  that  region,  it  was  a  custom  or  usage  to  set  fire  to  the 
leaves  and  underbush  at  that  season  .so  as  to  improve  the 
pasturage  ;  and  that  annually  during  many  years  before 
the  defendant's  road  was  built,  such  fires  had  been  started 
in  that  valley  and  the  adjacent  mountains.  Upon  objec- 
tion from  the  plaintiff,  the  Court  refused  to  admit  such 
testimony,  but  permitted  the  defendant  to  prove  the  exist- 
ence of  any  other  fires  which  had  been  started  in  that 
vicinity  within  a  month  before  or  after  that  which,  the 
plaintiff  alleged,  was  the  cause  of  the  destruction  of  his 
property. 

The  refusal  of  the  Court  to  admit  evidence  of  a  usage  or 
custom  as  aforesaid,  forms  the  foundation  of  the  defend- 
ant's first  bill  of  exception.  The  defendant  also  excepted  to 
the  ruling  of  the  Court  in  granting  the  prayers  of  the  plain- 
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tiff,  and  in  rejecting  its  fifth  and  seventh  prayers,  and  in 
modifying  its  third  and  sixth  prayers.  The  defendant  ex- 
cepted especially  to  the  plaintiff's  prayers,  assigning  as  a 
reason  that  there  was  no  evidence  legally  sufficient  to  show 
that  the  defendant's  engine  started  the  fire  mentioned  in  the 
declaration. 

The  question  presented  for  determination  in  the  first 
hill  of  exception  relates  to  the  propriety  of  the  Court's 
ruling  in  rejecting  proof  of  usage  and  custom  among  the 
farmers  in  that  locality.  The  fact  of  the  existence  of  a 
certain  custom  or  usage  is  sometimes  admissible  in  evi- 
dence in  an  action  involving  the  construction  of  contracts, 
because  agreements  may  be  supposed  to  have  been  made 
with  reference  to  such  known  and  established  usages  and 
customs  as  are  not  in  conflict  with  the  law  of  the  land. 
Indeed  as  the  common  law  is  but  an  embodiment  of  ancient 
usages  and  customs  having  an  extended  and  general  appli- 
cation, the  customs  and  usages  of  a  neighborhood  may,  to 
some  degree,  be  regarded  as  a  species  of  local  common  law. 
But  in  actions  of  this  nature,  evidence  of  usage  or  custom 
does  not  seem  to  be  admissible.  No  authority  has  been 
cited  to  show  that  such  evidence  is  proper  and  pertinent 
to  the  issue ;  and  the  decision  of  this  Court  seems  to  be 
adverse  to  the  adduction  of  such  proof.  Baltimore  dc  Ohio 
R.  H.  Co.  vs.  Shipley,  39  Md.  255. 

The  four  prayers  of  the  plaintiff  which  were  granted  by 
the  Court  and  excepted  to  by  the  defendant,  are  so  slightly 
variant  that  they  might  with  apparent  facility,  have  been 
condensed  and  embodied  in  a  single  instruction.  The  first 
enunciates  the  proposition  that  if  fire  was  communicated 
by  defendant's  engine,  there  must  be  a  finding  for 
plaintiff,  unless  there  was  no  negligence  on  the  part  of  the 
defendant,  or  unless  there  was  negligence  on  the  part  of 
the  plaintiff.  The  second  prayer  declares  that  fire  so  com- 
municated is  j^rima /acie  evidence  of  negligence  on  the 
part  of  the  defendant.     In  the  third  prayer  the  jury  are 
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told  that  if  the  defendant's  engine,  at  the  time  of  the  fire 
complained  of,  "  habitually  scattered  sparks,"  so  as  to  en- 
danger combustible  material  along  the  line  of  the  road,  it 
is  a  fact  from  which  they  may  find  negligence  on  the  part 
of  the  defendant.  In  the  fourth  prayer  the  jury  are  told 
that  if  they  believe  from  the  evidence  that  the  fire  origi- 
nated from  the  defendant's  engine,  then  in  order  to  exon- 
erate the  defendant,  they  must  find  that  said  defendant 
exercised  reasonable  care  and  diligence,  by  having  its 
engine  properly  constructed  and  in  the  charge  of  skilful 
and  proper  persons.  The  first,  second  and  fourth  of  these 
prayers  are  based  upon  the  hypothesis  that  the  jury  believe 
.  that  the  fire  was  communicated  by  the  defendant's  en^ne. 
When  a  fire  so  originates,  the  law  creates  the  presumption 
of  negligence,  and  the  ornis  probandi  is  on  the  defendant 
to  show  the  contrary.     Md.  Code,  Art.  77,  sec.  1. 

This  Court  has  said  that  "  it  is  not  incumbent  on  the 
plaintiff,  in  an  action  of  this  kind,  to  prove  that  the  fire 
was  caused  by  the  defendant's  negligence  ;  but*  the  ont^ 
is  cast  on  the  defendant  to  disprove  negligence  on  its  part, 
or  rather  to  show  aflSrmatively  that  it  has  used  reasonable 
care  to  prevent  causing  injury  by  fire  from  its  engines." 
Annapolis  &  E.  R.  E.  Co.  vs.  Gantty  39  Md.,  137  ;  5.  ^  0. 
R.  R.  Co.  vs.  Shipley,  39  Md.,  251 ;  Balto.  <&  Smquelianna 
R.  R.  vs.  Woodruff,  4  Md.,  242. 

In  the  plaintiff's  third  prayer  the  jury  are  told  that  if 
they  believe  from  the  evidence  that  the  engine  "habitu- 
ally scattered  sparks  to  such  an  extent  as  to  endanger 
combustible  material  along  the  line  of  the  road,"  it  is  a 
fact  from  which  they  may  find  negligence  on  the  part  of 
the  defendant.  In  Gantfs  Case,  in  39  Md.,  135,  a  witness 
stated  that  he  had  seen  the  engines  "scattering  large 
sparks  in  passing,  capable  of  setting  fire  to  combustible' 
articles  along  the  road ;  and  that  about  a  week  before,  he 
had  put  out  a  fire  in  the  leaves  caused  by  these  sparks  ; 
but  he  could  not  say  that  he  had  ever  seen  any  such  sparks 
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from  the  locomotive  that  was  drawing  the  freight  train  on 
the  morning  of  the  fire." 

Chief  Judge  Bartol,  iu  delivering  the  opinion  of  the 
Court,  said  : 

"We  entertain  no  doubt  that  this  was  competent  and 
admissible  evidence,  both  for  the  purpose  of  proving  that 
the  fire  in  question  was  occasioned  by  the  locomotives,  and 
as  tending  to  prove  negligence  on  the  part  of  the  defend- 
ant, in  the  construction  and  management  of  its  engines." 
The  learned  Chief  Judge  in  support  of  these  propositions 
cited  the  case  of  Piggot  vs.  The  Easter  Counties  Railway 
Co.^  54  Eng,  C,  L,^  228 ;  and  also  referred  to  a  number  of 
Anferican  cases  in  which  the  same  principle  is  enunciated. 

The  fifth  prayer  of  the  appellant  was  properly  rejected 
by  the  Court,  because  it  contained  no  instruction  which 
had  not  already  been  given  to  the  jury  in  appellant's  first 
prayer  which  had  been  granted.  This  remark  is  also  per- 
tinent to  the  appellant's  seventh  prayer,  which  was  prop- 
erly rejected,  because  it  announced  nothing  more  than 
that  which  was  completely  covered  by  his  second  prayer 
which  was  granted.  The  first  and  fourth  prayers  of  the 
appellee  also  required  the  jury  to  find  that  the  fire  origi- 
nated from  the  appellant's  engine,  before  they  could  find 
a  verdict  for  appellee.  The  reproduction  and  repeated 
presentation  of  the  same  legal  proposition  in  various  pray- 
ers by  a  mere  transposition  of  phraseology,  are  not  only 
unnecessary,  but  manifestly  tend  to  confusion,  and  should 
not  therefore  be  encouraged  by  judicial  sanction. 

Neither  the  third  nor  the  sixth  prayer  of  the  appellant 
could  be  granted  as  originally  presented,  and  even  when 
considered  as  modified  by  the  Court,  it  may  well  be 
doubted  whether  the  legal  maxim  ad  questiones  facti  non 
respondent  judices,  has  not  been  ignored.  But  if  error  in 
his  respect  has  been  committed,  it  operated  in  appellant's 
favor,  and  he  has  no  just  cause  for  complaint.  The  ques- 
tions presented  by  these  two  prayers  have  been  settled  by 


Digitized  by  VjOOQIC 


62  MARYLAND  REPORTS. 


Green  Ridge  Kailrond  Co.  ««.  Brinkman. 

adjudication.  In  the  case  of  the  Annapolis  &  Elkridge  R. 
B.  Co.  V8,  Gantt,  39  Md.,  144,  the  Court  said: 

"In  a  case  where  the  fire  has  not  been  communicated 
directly  to  the  plaintiff's  property  by  sparks  or  cinders 
from  the  locomotive,  as  where  it  has  spread  from  its  first 
beginning,  and  thus  been  communicated  indirectly  to  the 
plain tiflTs  property,  it  is  a  question  proper  to  be  submitted  to 
the  jury  to  determine,  from  all  the  facts  of  the  case,  whether 
the  injury  complained  of  is  the  natural  consequence  of  the 
defendant's  negligence,  or  whether  it  has  been  caused  by 
some  intervening  force  or  power,  which  stands  naturally 
as  the  cause  of  the  misfortune." 

The  doctrine  here  announced  is  recognized  and  sanc- 
tioned by  the  decisions  in  other  States.  Oil  Creek  dk  Alle- 
gheny E.  a,  Co,  V8.  Keighron^  74  Pa,  St.,  316  ;  Perley  vs. 
Eastern  R,  R.  Co,,  98  Mass,,  419  ;  Metallic  Compression 
Casting  Co,  vs.  Fitchburg  R,  R,  Co.  109  Mass.,  278 ;  Big- 
gins vs,  Dewey,  107  Mass.,  496 ;  WJiite  vs.  Colorado  Cen- 
tral R.  R,  Co.,  5  Dillon,  428. 

In  the  third  and  sixth  prayers  of  the  appellant  the  Court 
is  asked  to  say  to  the  jury  that  if  there  were  certain  inter- 
vening forces  in  operation  as  specifically  set  forth  in  the 
instructions  sought  to  be  obtained,  then  the  plaintiflF  was 
not  entitled  to  recover.  Now  in  the  case  just  referred  to 
in  39  Md.  this  Court  has  said  that  the  jury  must  "determine 
from  all  the  facts  in  the  case,  whether  the  injury  com- 
plained of  is  the  natural  consequence  of  the  defendant's 
negligence,  or  whether  it  has  been  caused  by  some  inter- 
vening force,"  &c.,  &c.  It  seems  quite  clear  that  the 
Court  was  right  in  refusing  to  grant  these  prayers  as  pre- 
sented by  the  appellant. 

There  being  no  perceptible  error  in  any  of  the  rulings 
of  the  Court  below  which  could  injuriously  affect  the  appel- 
lant, the  judgment  in  this  cause  should  be  affirmed. 

Judgment  affirmed, 
(Decided  24th  June,  1885.) 
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Railroad  Company — Ejecting  a  Passenger — Exemplary 
damages. 

R.  bought  from  a  railroad  company  a  round  trip  ticket  from  W.  to  P. 
The  ticket  was  in  two  coupons  attached  to  each  other,— one  being 
for  the  trip  to  P.,  and  the  other  for  the  return  trip.  On  the  trip  to 
P.,  the  conductor  of  the  train  tore  oflf  the  coupon  for  that  trip,  and 
by  mistake  punched  the  return  coupon.  He  afterwards  wrote  on 
the  back  in  pencil  the  words  "  cancelled  by  mistake,"  and  returned 
it  to  R.,  saying,  "  I  have  fixed  it  all  right,  now  you  can  ride  on  it." 
The  next  day,  R.  on  his  return  trip,  offered  the  punched  coupon  to 
the  conductor,  (not  the  one  who  had  punched  it,)  who  declined  to 
accept  it  because  it  had  been  cancelled,  and  refused  to  accept  R^s 
explanation  of  the  cancellation,  or  the  endorsement  on  the  back, 
stating  that  it  had  been  cancelled  by  mistake.  The  mistake  had 
not  been  corrected  according  to  the  rules  of  the  company,  which 
required  the  conductor  making  the  mistake  lo  draw  a  ring  round 
the  cancellation  mark,  and  write  on  the  back  of  the  ticket  the 
word  "  error,"  and  sign  his  name  or  initials.  On  the  refusal  of  R. 
to  pay  the  fare  demanded,  he  was  put  off  the  train.  In  an  action 
by  R.  against  the  railroad  company  to  recover  damages  for  his 
ejection,  it  was  Held  : 

Ist.  That  the  ejection  of  the  plaintiff  under  the  circumstances  gave 
him  a  substantive  ground  of  action. 

2nd.  That  the  plaintiff  was  wholly  without  fault,  and  had  a  right 
to  rely  upon  the  assurance  of  the  conductor  when  he  informed  him 
that  the  ticket  was  all  right,  and  entitled  him  to  ride  on  it. 

Srd.  That  if  the  servants  of  the  defendant  under  such  circumstances 
laid  their  hands  forcibly  on  the  person  of  the  plaintiff,  and  com- 
pelled him  to  leave  the  car,  there  was  not  merely  a  breach  of  con- 
tract on  the  part  of  the  company,  but  an  unlawful  interference 
with  the  person  of  the  plaintiff,  and  an  indignity  to  his  feelings  for 
which  an  action  wonld  lie,  and  for  which  he  was  entitled  to  com- 
pensation in  damages. 
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4th.  That  as  the  proof  failed  to  show  that  the  plaintiff  was  wantonly 
or  maliciously  ejected  from  the  car,  he  was  not  entitled  to  ex- 
emplary damages. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 

This  was  an  action  of  trespass  vi  et  armis,  removed  from 
the  Baltimore  City  Court.  It  was  brought  by  the  appel- 
lee to  recover  for  his  alleged  forcible  expulsion  from  one 
of  the  trains  of  the  appellee.  The  case  is  stated  in  the 
opinion  of  the  Court. 

Exception, — At  the  trial  th^  plaintiff  offered  three 
prayers,  and  the  defendant  nine ;  but  their  insertion  is 
deemed  unnecessary,  as  the  opinion  of  the  Court  gives 
their  substance.  The  defendant  excepted  to  the  granting  of 
the  plaintiff's  prayers,  and  to  the  rejection  of  its  second, 
third,  fifth,  sixth,  seventh,  eighth  and  ninth  prayers. 
The  verdict  and  judgment  being  for  the  plaintiff,  the 
defendant  appealed.  • 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Miller,  Robinson,  Irving,  and  Bryan,  J. 

D.  O,  Mclntoshj  and  John  J.  Donaldson,  for  the  appel- 
lant. 

W.  F.  Campbell,  and  B.  R.  Boarman,  for  the  appellee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

The  appellee,  plaintiff  below,  bought  around  trip  ticket 
from  Wilmington  to  Philadelphia.  The  ticket  was  in  two 
coupons  attached  to  each  other, — one  being  for  the  trip  to 
Philadelphia,  and  the  other  for  the  return  trip.  Shortly 
after  leaving  Wilmington,  the  conductor  came  through 
for  tickets,  took  the  plaintiff's  ticket,  tore  off  the  coupon 
for  the  trip  to  Philadelphia,  and  by  mistake  punched  the 
return  coupon.     A  few  minutes  after,  he  came  back  and 
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said  to  plaintiff,  '4et  me  see  that  ticket,  I  think  I  have 
made  a  mistake."  He  then  took  the  ticket  which  was  the 
return  coupon  punched  by  him,  and  wrote  on  the  back  of 
it  with  a  pencil  the  words,  "  cancelled  by  mistake,"  and 
returned  it  to  the  plaintiff,  saying,  **I  have  fixed  it  all 
right,  now  you  can  ride  on  it."  The  next  day,  the  plain- 
tiff on  the  return  trip  to  Wilmington  handed  to  the  con- 
ductor of  that  train  the  punched  coupon,  which  however 
lie  declined  to  accept,  because  it  had  been  cancelled.  The 
plaintiff  then  called  his  attention  to  the  writing  on  the 
back  of  the  ticket,  and  explained  how  it  had  been  punched, 
and  the  mistake  corrected  by  the  conductor  on  the  trip  to 
Philadelphia.  But  the  conductor  declined  to  accept  the 
■explanation,  saying  to  the  plaintiff,  "anybody  could  have 
-written  that,  you  could  have  done  it  yourself."  The  mis- 
take it  seems  had  not  been  corrected  according  to  the 
rules  of  the  company,  which  required  the  conductor  making 
the  mistake  to  draw  a  ring  around  the  cancellation  mark, 
and  write  on  the  back  of  the  ticket  the  word  "error,"  and 
«ign  his  name  or  initials.  The  conductor  accordingly 
■demanded  of  the  plaintiff  the  fare  from  Philadelphia  to 
Wilmington,  and  upon  his  refusal  to  pay  it,  he  was  put  off 
the  train. 

Upon  these  facts  it  is  admitted  an  action  will  lie  against 
the  company  for  a  breach  of  contract  as  a  carrier,  of  for 
the  negligence  of  the  conductor  in  cancelling  the  plaintiff^s 
ticket,  and  thereby  destroying  the  only  evidence  of  his 
right  to  the  return  trip  ;  but  inasmuch  as  the  cancellation 
had  not  been  corrected  according  to  the  rules  of  the  com- 
pany, the  ejection  of  the  plaintiff  under  such  circum- 
stances, it  is  argued,  does  not  in  itselffurnish  a  substantive 
ground  of  action.  We  shall  not  stop  to  examine  the 
several  cases  relied  on  in  support  of  this  contention.  Hu/- 
ford  vs.  Grand  Rapids  and  I.  R,  R,  Co,,  The  Reporter, 
18  Vd,,  147 ;  Frederick  vs.  The  Marquette,  Houghton  and 
Ontonagon  R.  R.  Co.,  37  Michigan,  342 ;  Yorton  vs.  The 
5  V.  64. 
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Milwaukeey  Lake  ShorCy  and  Western  Railway  Co.^  54 
Wisconsin^  234  ;  Bradshaw  vs.  South  Boston  R,  R.  Co., 
135  Mass.,  407. 

It  is  sufficient  to  say^  the  facts  in  this  case  differ  ma- 
terially from  the  facts  in  those  cases.  Here  the  plaintiff 
was  wholly  without  fault  He  had  purchased  a  ticket 
which  entitled  him  to  a  round  trip  from  Wilmington  to 
Philadelphia.  The  return  coupon  was  cancelled  through 
the  mistake  of  the  conductor ;  this  error  he  attempted  ta 
correct,  and  informed  the  plaintiff  that  it  was  all  right. 
The  latter  had  a  right  to  rely  on  this  assurance,  and  that 
the  ticket  for  which  he  had  paid  his  money,  entitled  him 
to  return  to  Wilmington. 

If  the  servants  of  the  appellant  under  such  circumstances 
laid  their  hands  forcibly  on  the  person  of  the  plaintiff,  and 
compelled  him  to  leave  the  car,  there  was  not  merely  a 
breach  of  contract  on  the  part  of  the  company,  but  an  un- 
lawful  interference  with  the  person  of  the  plaintiff,  and  an 
indignity  to  his  feelings  for  which  an  action  will  lie,  and  for 
which  he  is  entitled  to  be  compensated  in  damages.  Such 
is  the  well  settled  law  of  this  State  and  of  this  country^ 
The  mistake  by  which  the  plaintiff's  ticket  was  cancelled 
was  the  mistake  of  the  appellant's  servant,  and  it  must 
abide  the  consequences.  There  was  no  error  therefore  in 
the  rulings  of  the  Court  in  this  respect. 

But  in  additition  to  damages  for  the  unlawful  interference 
with  the  person  of  the  plaintiff  and  the  indignity  to  hia 
character  and  feelings,  the  Court  also  instructed  the  jury 
that  if  he  was  maliciously  or  wantonly  ejected  from  the 
train,  he  was  entitled  to  recover  exemplary  damages  as  a 
punishment  to  the  appellant.  Now  we  have  not  been 
able  to  find  a  particle  of  evidence  from  which  the  jury 
could  find  that  the  plaintiff  was  wantonly  or  maliciously 
ejected  from  the  car.  Tke  ticket  which  he  handed  to 
the  conductor  Mattison,  was  a  cancelled  ticket,  one  which 
upon  its  face  showed  it  had  been  used.      It  had  been  can- 
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celled,  it  is  true  by  the  mistake  of  another  conductor ; 
but  this  mistake  had  not  been  corrected  according  to  the 
rules  of  the  company.  Mattison  could  not  therefore  recog- 
nize it  as  a  ticket  entitling  the  plaintiff  to  the  trip  to 
Wilmington,  and  if  the  latter  refused  to  pay  his  fare  or 
to  leave  the  car,  the  conductor  was  obliged  to  eject  him 
forcibly.  The  proof  shows  the  conductor  acted  in  good 
faith,  and  in  obedience  to  the  rules  of  the  company,  and 
that  no  greater  force  was  used  than  was  actually  neces- 
sary. No  complaint  is  made  by  the  plaintiff  in  his  testi- 
mony of  unnecessary  force,  or  that  any  abusive  language 
was  used.  The  brakeman,  he  says,  "put  his  hand  on  his 
shoulder,  and  pulled  him  across  the  person  who  was  sit- 
ting by  him;"  at  first  he  had  made  up  his  mind  to  resist ; 
but  upon  the  advice  of  friends  he  concluded  to  go  out 
without  further  resistance."  The  testimony  of  his  friends 
Friedenrich  and  Hobbs  is  to  'the  same  effect  Hobbs  says, 
the  manner  "of  the  conductor  and  brakeman  was  firm  and 
decided ;  they  looked  angry."  This  is  the  evidence  on  the 
part  of  the  plaintiff  to  support  the  claim  for  punitive 
damages,  damages  as  a  punishment  to  the  appellant  for 
having  acted  in  bad  faith,  or  maliciously,  or  wantonly,  or 
in  a  spirit  of  oppression.  The  case  it  seems  to  us  is  wanting 
in  every  element  necessary  to  entitle  the  plaintiff  to  vin- 
dictive damages.  Camp,  a  passenger,  who  saw  and  heard 
all  that  took  place  says,  "the  conductor  told  the  plaintiff 
he  must  have  all  the  tickets  regular,  and  hoped  he  would 
not  think  hard  of  him ;  his  orders  were  imperative,  and 
he  was  only  doing  his  duty.  The  brakeman  put  his  hand 
gently  on  plaintiffs  shoulder  and  he  went  out  without 
resistance  ;  all  the  parties,  witness  thought  acted  like  gen- 
tlemen." 

This  case  comes  before  us  a  second  time,  and  we  natu- 
rally feel  some  reluctance  in  sending  it  back  for  another 
trial.  But  as  there  is  no  evidence  from  which  the  jury 
could  reasonably  find  that  the  plaintiff  was   wantonly  or 
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malicioualy  put  off  the  train,  the  Court  erred  in  granting 
the  plaintiff's  third  prayer,  by  which  the  question  of  ^wm- 
tive  damages  was  submitted  to  the  finding  of  the  jury. 

Judgment  reversed^  and 

neio  trial  awarded, 
(Decided  24th  June,  1885.) 

•  Bryan,  J.,  dissented. 


Reuben  Taylor  vs.  Mayor  and  City  Council  of 
Cumberland. 

Municipal  Corporations — Nuisance — ^^Coasting^^on  a  Street-- 
Question  for  the  Jury, 

By  section  40,  of  the  Act  of  1878,  chapter  484,  amending  the  charter 
of  the  City  of  Cumberland,  it  is  provided  that  the  City  Council 
^*  m$y  pass  ordinances  to  remoye  aU  nuisances  and  obstructions  from 
the  streets,  lanes  and  aUeys  within  the  limits  of  the  city ;  '^  and  **  for 
the  preservation  of  peace  and  good  order,  securing  persons  and 
property  from  violence,  danger  or  destruction.*^  The  City  Council, 
by  ordinance,  section  5,  chapter  18,  of  the  City  Code,  prohibited 
under  the  penalty  of  a  fine,  **  any  sport,  play  of  exercise  that  might 
produce  bodily  injury,  or  endanger  property  on  any  street,  square 
or  alley  within  the  city  limits.^'  In  an  action  against  the  Mayor  and 
City  Council  of  Cumberland,  to  recover  for  injuries  to  the  plaintifi*, 
caused  by  his  being  knocked  down,  while  crossing  one  of  the 
streets  of  the  city,  by  a  sled  on  which  a  number  of  boys  were  coast- 
ing on  the  snow,  it  was  Held  : 

Ist.  That  the  defendant  was  under  an  obligation  to  exercise  for  the 
public  good  the  powers  conferred  on  it  by  its  charter  to  prevent 
nuisances  and  to  protect  persons  and  property ;  and  that  this  duty 
was  not  discharged  by  merely  passing  ordinances ;  a  vigorous  effort 
must  be  made  to  enforce  them. 
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2nd.  That  the  defendant  was  bound  to  prevent  the  nuisance  if  it 
could  do  so  by  ordinary  and  reasonable  care  and  diligence ;  but  if 
it  did  use  this  degree  of  care  and  diligence,  it  discharged  its  duty, 
and  was  relieved  from  responsibility;  and  a  vigorous  effort  to 
enforce  its  ordinance  on  the  subject  wpuld  fulfil  its  duty  in  this 
respect 

8rd.  That  the  question  whether  such  effort  was  made,  was  one  to  be 
determined  by  the  jury.  • 

Appeal  from  the  Circuit  Court  for  Allegany  County. 
The  case  is  stated  in  the  opinion  of  the  Court. 

Exception. — At  the  trial  the  plaintiff  offered  the  three 
following  prayers : 

1.  That  if  the  jury  believe  from  the  evidence  that  the 
defendant  was,  prior  to  the  27th  day  of  December,  1883, 
and  has  been  ever  since,  and  is  now  a  municipal  corpora- 
tion, duly  incorporated,  and  that  one  of  the  streets  in  said 
corporation  was  and  is  named  and  known  as  Washington 
street,  and  that  for  days  prior  to  said  27th  day  of  Decem- 
ber, 1883,  and  on  said  day  the  said  street  and  the  sidewalks 
thereof  were  covered  with  snow  and  ice,  and  that  a  large 
number  of  sleds  and  other  sliding  vehicles  known  as  "Eas- 
terns" were,  during  said  time  and  on  said  day  driven, 
propelled,  and  ridden  upon,  by  men  and  boys  over  the  said 
snow  and  ice  on  said  street  and  sidewalks  at  a  great  and 
dangerous  rate  of  speed,  and  that  the  Mayor  and  the  police 
officers  of  the  defendant,  or  some  of  them,  well  knew  or  had 
ample  means  of  knowing  that  said  street  and  sidewalks 
were  covered  with  snow  and  ice,  and  that  large  numbers 
of  men  and  boys  were  driving,  propelling,  and  riding  upon 
said  sleds  and  other  sliding  vehicles  over  said  snow  and  ice, 
on  said  street  and  sidewalks,  during  said  time,  and  on  said 
day,  and  that  the  plaintiff  whilst  crossing  one  of  the  side- 
walks of  said  street,  and  whilst  exercising  due  and  proper 
care  on  his  part,  was  struck  and  knocked  down  by  one  of 
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said  sleds  or  sliding  vehicles  known  as  an  ^^Eastern/'  and 
was  injured  thereby,  then  the  plaintiff  is  entitled  to  recover 
such  damages  as  they  may  believe  was  occasioned  him  by 
being  so  struck  and  knocked  down,  even  though  they  further 
find  that  the  Mayor  and  Captain  of  the  Police  of  the  de- 
fendant instructed  the  officers  of  the  police  to  break  up 
and  stop  said  men  and  boys  from  driving,  propelling,  and 
riding  upon  said  sleds  and  other  sliding  vehicles  over  the 
snow  and  ice  on  said  street  and  sidewalks,  and  that  the 
said  police  officers  made  all  reasonable  and  proper  efforts 
to  carry  out  said  instructions  and  were  unable  to  prevent 
or  stop  said  men  and  boys  from  using  said  street  and 
sidewalks  in  the  manner  described  by  the  witnesses. 

2.  That  in  considering  the  question  of  negligence,  it  is 
competent  for  the  jury,  in  connection  with  the  other  facts 
and  circumstances  of  the  case,  to  infer  the  absence  of  fault 
on  the  part  of  the  plaintiff  from  the  general  and  known 
disposition  of  men  to  take  care  of  themselves  and  to  keep 
out  of  the  way  of  difficulty  and  danger. 

3.  That  if  the  jury  should  find  their  verdict  in  favor 
of  the  plaintiff,  then  in  estimating  the  damages  to  be 
given,  they  may  consider  the  health,  atid  mental  and  phy- 
sical condition  of  the  plaintiff  before  the  injury  com- 
plained of,  as  compared  with  his  present  condition  of  mind 
and  body  in  consequence  of  the  injury,  and  whether  the 
injury  is  in  its  nature  permanent,  and  how  it  is  calculated 
to  disable  the  plaintiff  from  engaging  in  those  employments 
and  pursuits  for  which,  in  the  absence  of  the  injury,  he 
would  have  been  qualified,  and  also  the  physical  and 
mental  sufferings  to  which  he  has  been  subjected  by  rea- 
son of  said  injury,  and  to  allow  such  damages  as  in  the 
opinion  of  the  jury  will  be  a  fair  and  just  compensation 
for  the  injury  which  he  has  sustained. 

The  defendant  offered  the  two  following  prayers : 
1.  That  if  the  jury  find  from  the  evidence  that  the  in- 
juries complained  of  by  the  plaintiff  were  caused  alone  by 
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his  being  run  into  or  struck  by  a  sled  used  by  a  small  party 
of  boys  in  sliding  down  Washington  street  in  the  City  of 
Cumberland,  and  that  such  use  of  the  street  or  its  pave- 
ment was  not  authorized  or  directed  by  the  defendant,  and 
that  at  the  time  the  alleged  accident  occurred  the  sled 
which  struck  the  plaintiff  and  caused  the  injuries  com- 
plained of  was  the  only  sled  or  sliding  vehicle  in  use  upon 
said  street  where  the  accident  occurred,  then  the  plaintiff 
cannot  recover,  under  the  pleadings  in  this  case. 

2.  That  there  is  no  evidence  in  this  case  legally  suffi- 
cient upon  which  the  plaintiff  can  recover. 

The  Court  (Hoffman  and  Sybstbr,  J.),  rejected  the 
prayers  of  the  plaintiff,  and  granted  those  of  the  defend- 
ant. The  plaintiff  excepted,  and  the  verdict  and  judg- 
ment being  against  him,  he  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Ybllott, 
Miller,  Robinson,  Irving,  and  Bryan,  J. 

Jacob  Brown,  for  the  appellant. 

William  J.  Bead,  for  the  appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  Act  of  1878,  chapter  484,  amended  the  charter  of 
the  City  of  Cumberland.  By  the  fortieth  section  of  this 
statute  it  is  provided  that  the  City  Council  "may  pass  ordi- 
nances to  remove  all  nuisances  and  obstructions  from  the 
streets,  lanes  and  alleys  within  the  limits  of  the  city ; "  and 
"for  the  preservation  of  peace  and  good  order,  securing  per- 
sons and  property  from  violence,  danger,  or  destruction." 
It  is  shown  by  the  record  that  the  City  Council  by  ordi- 
nance, section  5,  of  chapter  13,  of  theCity  Code,  prohibited, 
under  the  penalty  of  a  fine,  "any  sport,  play  or  exer- 
cise that  might  produce  bodily  injury,  or  endanger  prop- 
erty on  any  street,  square,  or  alley  within  the  city  limits." 
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The  appellant  (who  was  plaintiff  below)  was  knocked 
down  and  injured  while  crossing  a  sidewalk  on  one  of  the 
streets  of  the  city.      The  injury  was  inflicted  by   a  sled, 
on  which,  a  number  of  boys  were  coasting  on  the  snow, 
which,  at  the  time  covered  the  street  and  the  sidewalks.   It 
was  stated  in  the  evidence  that  for  several  days  previously 
to  the  occurrence  the  street  in  question  and  the  sidewalks 
had  been  covered  with  snow  and  ice,  and  that  crowds  of 
men,  boys  and  girls  sometimes  with  sleds,  to  the   number 
of  fifty  or  sixty,  congregated  on   the  street  and   coasted 
thereon,  and  that  many  of  the  sleds  were  composed  of  two 
ordinary  sleds  joined  together  with  a  plank  and  were  from 
fifteen  to  twenty  feet  long,  and  were   occupied   by  six   or 
eight  persons  and  that  the  sleds  were  run  down  the  street 
at  a  rapid  and  dangerous  rate  of  speed.  This  sport  as  thus 
described,  was  a  nuisance  of  a  very  serious  character.     It 
is  well  settled  that  the  corporation  was  under  an  obligation 
to  exercise  for  the  public  good  the   pow.ers  conferred  on  it 
by  its  charter  to  prevent  nuisances,  and  to   protect  per- 
sons and  property  ;  and  that  this  duty  is   not  discharged 
by  merely  passing  ordinances.      It  is  not  relieved  from 
responsibility  unless  there  has  been  a  vigorous  effort  to 
enforce  them.      Mayor j  dtc,   of  Baltimore  V8,  Marriott,  9 
Md.j  160.      It  was  held  in  this  case  that  a  municipal  cor- 
poration having  power  by  its  charter  to  prevent  and   re- 
move nuisances  would  be  discharged  from  responsibity  for 
them,  if  they  could  not  be  prevented  or  removed  by  ordi- 
nary and  reasonable  care  and  diligence  ;  and   it  was  also 
held  that  where  ordinances  sufficient  to  meet  the   exigen- 
cies of  the  case  had  been  passed,  a  vigorous  effort   to  en- 
force them  would  amount  to  the  requisite   care  and  dili- 
gence.     There  was  evidence  in  the  present  case  that  the 
acting  Mayor  of  the  city  had,  previously  to  the  accident, 
instructed  the    Captain   of  Police   to   break  up   coasting 
on  the  streets,  and  that  the  police  did  make    and  were 
making  vigorous  efforts  to   bring  about  that   result.     It 


Digitized  by  VjOOQIC 


APRIL' TERM,   1885.  73 


Taylor  w.  Mayor,  &c.,  of  Cumberland. 

was  also  in  proof  that  at  the  time  the  appellant  was  iDJured, 
the  sled  which  caused  the  injury  was  the  only  one  then  on 
the  street. 

We  are  of  opinion  that  the  principle  decided  in  Mayor ^ 
dc.  V8.  Marriott  should  control  this  case.  The  defendant 
was  bound  to  prevent  the  nuisance  if  it  could  do  so  by 
ordinary  and  reasonable  care  and  diligence  ;  but  if  it  did 
use  this  degree  of  care  and  diligence,  it  discharged  its  duty 
and  was  relieved  from  responsibility ;  and  a  vigorous  effort 
to  enforce  its  ordinance  on  the  subject  would  fulfil  its 
duty  in  this  respect.  The  Court  below  withdrew  the 
question  entirely  from  the  jury  and  instructed  them  that 
there  was  no  evidence  upon  which  the  plaintiff  could 
recover.  Assuming  the  plaintiff's  evidence  to  be  true,  he 
while  using  reasonable  care  on  his  part,  sustained  an  in- 
jury from  a  nuisance,  which  the  defendant  was  bound  to 
prevent,  if  it  could  do  so  by  the  reasonable  exercise  of 
its  corporate  powers.  If  these  facts  were  established  to 
the  satisfaction  of  the  jury,  the  defendant  was  put  on  its 
defence,  which,  of  course,  it  was  bound  to  maintain  by  evi- 
dence. The  plaintiff's  first  prayer,  though  correct  in  other 
respects,  erroneously  maintained  that  the  defendant  was 
liable,  even  if  the  corporate  authorities  could  not  prevent 
the  nuisance  by  reasonable  and  proper  efforts.  It  was 
properly  rejected,  and  as  it  was  erroneous,  it  would  have 
misled  the  jury  to  grant  his  second  and  third  prayers. 
The  defendant's  prayers  for  the  reasons  stated  were  im- 
properly granted.  It  would  have  been  competent  to  in- 
struct the  jury  that  the  defendant  was  not  liable  for  the 
injury  to  the  plaintiff,  if  it  had  made  a  vigorous  effort  to 
enforce  the  ordinance,  and  notwithstanding  such  effort 
was  unable  to  prevent  the  nuisance  in  question.  But  as 
this  question  was  not  submitted  to  the  jury,  the  judgment 
must  be  reversed. 

Judgment  reversedy  and 

new  trial  ordered. 
(Decided  24th  June,  1885.) 
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Harper,  Charlotte  Snook,  and  Dennis  R.  Snook, 
her  husband. 

Conversion  of  Real  Estate  into  Money — Equity  rule — Direc- 
tion to  Sell  land. 

The  well  established  equity  rule  that  land  is  to  be  considered  as  con- 
verted into  money,  even  anterior  to  a  sale,  where  a  sale  has  been 
directed,  applies  only  where  there  is  an  imperative  and  unequivocal 
direction  to  sell;  and  when  the  power  to  sell  requires  the  consent 
of  the  parties  interested,  there  is  no  conversion  until  such  consent 
is  given. 

Where  the  sale  is  dependent  upon  a  contingency,  the  transmutation 
does  not  take  place  until  the  contingency  has  happened. 

J.  K.  died  in  1850,  leaving  a  will  and  codicil,  w])ich  were  duly  ad- 
mitted to  probate.  The  testator  by  his  will  gave  to  his  wife  all  of 
his  estate  for  her  life,  or  during  her  widowhood.  He  further  de- 
clared, '*  my  will  further  is,  and  I  do  hereby  order  and  direct,  that 
the  whole  of  my  estate,  both  real  and  personal,  or  the  proceeds 
arising  from  the  sale  thereof  shall  be  equally  divided  amongst  all 
of  my  children,  or  their  heirs,  share  and  share  alike,  excepting  my 
unfortunate  son  Jacob,  who  I  hereby  give  and  bequeath  two  shares 
or  parts  of  all  my  estate  instead  of  one  "  *  *  *.  He  authorized 
his  executors  to  sell  during  the  life-time  of  the  widow,  with  her 
consent,  any  part  of  the  estate.  He  finally  provided,  **my  will 
further  is,  and  I  do  hereby  order  and  direct,  that  after  the  death  of 
my  wife,  or  should  she  again  marry,  whichever  event  may  first 
happen,  and  as  soon  thereafter  as  can  be  lawfully  done,  my  execu- 
tors, or  a  majority  of  them,  shall  sell  and  dispose  of  all  my  real 
estate  not  otherwise  disposed  of,  at  public  or  private  sale,  as  to 
them  shall  seem  best,  ******  and  the  money  or  pro- 
ceeds arising  from  such  sale  or  sales  shall  form  and  be  a  part  of 
my  estate  generally,  for  distribution  amongst  all  of  my  children,  or 
their  heirs,  according  to  the  provisions  contained  in  this  my  last 
will  and  testament."  *****  The  testator  during  his  life 
had  married  twice.  By  the  first  marriage  he  had  two  children,  and 
by  the  second,  six.    The  children  of  the  first  marriage  were  daugh- 
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ters.  One  married  James  Harkey,  and  the  other  Richard  Harper. 
The  testator^B  wife  surviyed  him.  Mrs.  Harkey  died  intestate,  and 
without  issue  in  the  year  1852  or  1853,  and  her  husband  died  a  few 
years  later,  and  prior  to  the  decease  of  the  widow  of  the  testator. 
Mrs.  Harper  died  leaving  as  her  heirs-at-law,  two  children,  R.  K. 
H.  and  C.  8.  The  husband  of  Mrs.  Harper  also  died.  The  widow 
of  the  testator  died  in  January,  1880.  After  the  death  of  Mrs. 
Harkey,  some  of  the  real  estate  was  sold  by  the  executors,  with 
the  assent  of  the  widow,  and  after  the  death  of  the  latter,  the  resi- 
due was  sold  by  the  administrator  de  hanU  nan  with  the  will 
annexed.  Upon  a  bill  filed  by  the  administrator  to  procure  a 
proper  construction  of  the  will  of  the  testator,  it  was  Held  : 

Ist.  That  under  the  provisions  of  the  will  of  J.  K.  his  real  estate  was 
not  converted  into  personalty  from  the  date  of  his  death,  but  re- 
tained its  original  character  as  to  the  part  which  was  sold  prior  to 
the  decease  of  the  life-tenant,  until  the  time  of  sale ;  and  as  to  the 
residue  sold  after  the  death  of  the  widow,  until  the  time  of  her 
decease. 

2iid.  That  Mrs.  Harkey^s  share  of  the  estate  of  her  father  J.  E.  vested 
in  her  as  realty,  and  as  such,  passed,  under  section  19  of  Article  47 
of  the  Code,  to  her  heirs-at-law,  R.  E.  H.  and  C.  S.,  the  sole  de- 
scendants of  Mrs.  Harper,  h^r  only  sister  of  the  whole  blood. 

Appeal  from  the  Circuit  Court  for  Frederick  County,  in 
Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  will  of  Jacob  Keller  contained,  among  others,  the 
following  provisions : 

*  *  *  I  give,  devise  and  bequeath  unto  my  dear  wife, 
Catharine,  all  my  real  and  personal  estate  of  which  I  may 
die  seized  and  possessed  of,  the  interest  or  income  arising 
therefrom  to  be  for  her  separate  use  and  support,  and  to 
be  at  her  own  disposal  as  long  as  she  lives  and  remains  a 
widow  :  should  she  again  marry,  then  I  order  and  direct 
that  the  sum  of  one  thousand  dollars  shall  be  put  out  at 
interest  by  my  executors,  and  the  interest  arising  therefrom 
to  be  paid  to  her  annually  by  my  said  executors,  or  a  ma- 
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jority  of  them ;  at  the  death  of  my  said  wife,  the  said  sum 
of  one  thousand  dollars  is  to  form  a  part  of  ray  estate  gene- 
rally;  should  any  part  or  all  of 'a  legacy  given  to  my  said 
wife  by  her  father,  come  into  my  hands  or  estate,  the  same 
is  not  to  form  any  part  of  my  estate,  but  to  vest  in  her  my 
said  wife,  and  her  children  or  their  issue ;  all  of  my  afore- 
said property  is  to  be  kept  in  good  order  and  repair  out  of 
the  proceeds  of  my  estate.     *     *     * 

*  *  *  I  give,  devise  and  bequeath  to  my  daughter,  Ann 
E.,  and  her  heirs,  the  frame  house  on  the  east  side  of  the 
lot  of  ground  next  to  Henry  Frazier's  house,  with  half 
of  the  lot  of  ground  belonging  thereto,  and  the  right  of  a 
four  foot  passage  or  lane  from  the  main  inlet  across.     *  *  * 

[The  testator  devised  to  each  of  his  seven  other  children,  certain 
specified  lots,  pieces  or  parcels  of  his  other  real  estate.    Rep.] 

My  will  further  is,  and  I  do  hereby  order  and  direct 
that  the  whole  of  my  estate,  both  real  and  personal,  or  the 
proceeds  arising  from  the  sale  or  sales  thereof,  shall  be 
equally  divided  amongst  all  of  my  children,  or  their  heirs 
share  and  share  alike,  (excepting  my  unfortunate  son 
Jacob,)  who,  I  hereby  give  and  bequeath  two  shares  or 
parts  of  all  my  estate  instead  of  one.     *     *     *      . 

I  authorize  and  empower  any  of  my  executors  to  pur- 
chase any  part  of  my  estate  that  they  may  think  proper, 
and  I  also  further  authorize  them,  and  empower  them,  or 
a  majority  of  them,  with  the  consent  of  my  wife,  to  sell 
and  dispose  of  any  or  all  of  my  real  estate,  and  to  make 
and  execute  good  and  suflScient  deed  or  deeds  to  the  pur- 
chaser or  purchasers  of  the  same,  and  the  money  or  pro- 
ceeds arising  from  such  sale' or  sales  to  be  placed  at  inte- 
rest for  the  benefit  of  my  estate  generally  ;  all  money  or 
advances  that  I  have  made  or  shall  hereafter  make  to  any 
of  my  children  shall  be  charged  against  them,  and  shall  be 
a  set-off  for  so  much  money  advanced  to  them,  or  any  of  them, 


Digitized  by  VjOOQIC 


APRIL  TERM,   1885.  77 


Keller,  et  al.  vs.  Harper,  et  cU. 

iu  the  share  or  portion  of  my  estate  to  which  they  or  any 
of  them  shall  become  entitled  in  a  course  of  distribution, 
and  no  division  or  distribution  of  my  estate  shall  take  place 
until  after  the  death  of  my  wife,  or  unless  she  should  again 
marry ;  in  the  event  of  the  latter  case,  a  distribution  shall 
be  made  as  soon  as  can  lawfully  be  done  ;  should  any  of 
my  children  refuse  to  take  the  property  that  I  have  willed 
them  at  such  valuation  as  shall  be  put  on  the  same  by  the 
persons  appointed  by  the  Orphans'  Court  to,  value  the 
same,  then  such  property  is  to  form  and  belong  to  my  es- 
tate generally. 

My  will  further  is,  and  I  do  hereby  order  and  direct, 
that  after  the  death  of  my  wife,  or  should  she  again  marry, 
whichever  event  may  first  happen,  and  as  soon  thereafter 
as  can  be  lawfully  done,  my  executors,  or  a  majority  of 
them,  shall  sell  and  dispose  of  all  my  real  estate,  not  other- 
wise disposed  of,  at  public  or  private  sale,  as  to  them  shall 
seem  best,  and  shall  also  make  and  execute  to  the  pur- 
chaser or  purchasers  thereof,  good  and  sufficient  deeds 
for  the  same,  and  the  money  or  proceeds  arising  from 
sach  sale  or  sales  shall  form  and  be  a  part  of  my  estate 
generally,  for  distribution  amongst  all  of  my  children,  or 
their  heirs,  according  to  the  provisions  contained  in  this 
my  last  will  and  testament.     *     *     * 

The  cause  was  argued  before  Miller,  Yellott,  Robin- 
son, and  Bryan,  J., 

James  Mc Sherry,  for  the  appellants. 

By  the  provisions  of  the  will  of  Jacob  Keller  the  real 
estate  was  converted  into  personal  estate,  in  accordance 
with  the  doctrine  announced  in  Fletcher  V8,  Jshbumer,  1 
JBro.  C.  C,  497,  and  ever  since  adhered  to,  to  wit :  "That 
money  directed  to  be  employed  in  the  purchase  of  land, 
and  land  directed  to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species   of  property   into  which 
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they  are  directed  to  be  converted  ;  and  this,  in  whatever 
manner  the  direction  is  given,  whether  by  will,  by  way  of 
contract  or  otherwise,*'  &c.  1  Leading  Cases  in  Equity^ 
part  1,  top  page  593. 

The  general  rule  is  that  this  conversion,  when  directed 
by  will,  is  considered  as  taking  place  at  the  date  of  the 
testator's  death.  Forsyth  vs.  EaikbonCj  34  Barb,,  388 ; 
Stagg  vs  Jackson^  1  Gomstoch,  206 ;  Cook  vs.  Cook,  5 
Green  (G.  K,)  (K  J.,)  375  ;  Arnold  vs.  GUbert,  5  Barb., 
190 ;  Haodun  vs.  Corse,  2  Barb.  Ch.,  506 ;  Van  Vechtenvs. 
Van  Veghten,  8  Paige,  104;  De  Peyster  vs.  Clendening, 
8  Paige,  295 ;  Brink  vs.  Layton,  2  Red/.,  79 ;  Thomas 
vs.  Wood,  1  Md.  Ch.  Dec.,  298 ;  Hurtt  vs.  Fisher,  1  H. 
dk  G.,  96. 

If  the  conversion  does  not  take  place  until  after  an 
actual  sale,  then  the  statement  of  the  rule  that  land 
directed  to  be  sold  is  considered  as  personalty,  would  be 
erroneous. 

Where  the  conversion  is  imperatively  directed,  it  is  re- 
garded as  taking  place  at  the  time  of  the  testator's  death, 
although  the  time  fixed  by  him  for  the  sale  for  that  pur- 
pose be  distant.  Rinehart  vs.  Harrison,  1  Baldw.  C.  C, 
177;  Fairly  vs.  Kline,  2  Penn.,  {N.  J.,)  754*;  High  vs. 
Worley.  33  Ala.,  196 ;  Hockervs.  Gentry,  3  Mete.  (Ky.,) 
463 ;  Parkinson's  Appetd,  32  Penn.  St.,  455. 

A  testatrix  by  her  will  devised  lands  to  be  sold,  but 
directed  that  they  should  be  leased  for  fifteen  years,  and 
ordered  that  no  sale  should  take  place  till  after  that  time. 
Held  to  be  a  conversion  at  the  time  of  her  death.  Roland 
vs.  Miller,  100  Penn.  St.,  47 ;  Jones  vs.  Caldwell,  97  Penn., 
42  ;  1  Leading  Cases  in  Eq.,  part  1,  top  pages  613,  614 ; 
Adams'  Equity,  star  page  136,  note  1 ;  Hammond  vs.  Put- 
nam, 110  Mass.,  232. 

The  equitable  doctrine  of  conversion  is  essentially  a 
fiction,  but  the  Court  below  held  that  there  was  no  equi- 
table conversion,  because  there  was  no  conversion  in  fact 
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until  the  sale.  Whereas,  equitable  conversion  only  exists 
where  there  is  none  in  fact.  The  whole  doctrine  presup- 
poses no  actual  conversion. 

What  did  Jacob  Keller  intend  that  his  children  should 
take  real  or  personal  estate  ?  If  the  latter,  there  was  a 
conversion  in  equity  into  personalty,  though  the  property 
in  fact  retained  its  distinctive  form  as  real  estate.  The 
whole  context  of  the  will  shows,  that  what  he  intended 
them  to  have  was  personal  estate.  He  directs  it  to  be 
sold  for  distribution  ;  and  directs  all  of  it  to  be  sold,  and 
declares  that  the  proceeds  of  such  sales  shall  be  part  of 
his  estate  generally  "for  distribution  amongst  all  of  my 
children  or  their  heirs,  according  to  the  provisions  con- 
tained in  this  my  last  will  and  testament." 

There  is  not  a  single  contingency  upon  the  happening 
of  which  no  sale  is  to  take  place.  The  sale  is  not  made  to 
depend  on  the  assent  of  any  one.  A  sale  is  inevitable. 
The  provisions  directing  it  are  imperative.  Contingencies 
which  affect  a  question  like  this,  are  contingencies  as  to 
whether  or  not  in  fact  a  sale  shall  take  place,  and  not 
contingencies  as  to  the  mere  time  of  sale.  If  the  sale  is  or 
is  not  to  take  place  as  a  particular  event  may  or  may  not 
happen,  no  conversion  takes  place  until  the  happening  of 
the  event  and  a  sale  accordingly.  But  where  a  sale  is 
inevitable  to  carry  out  the  will,  and  the  time  of  sale  is  con- 
tingenty  the  conversion  takes  place  upon  the  death  of  the 
testator,  in  the  contemplation  of  a  Court  of  equity.  The 
scheme  and  purpose  of  the  will  can  only  be  effected  by  a 
conversion  into  personalty.  Freeman  vs.  Smith,  et  al,  60 
Howard  {N.  T.,)  Pr.,  311. 

As  therefore  he  intended  that  his  children  should  re- 
ceive personal  estate,  and  accordingly  directed  his  real 
estate  to  be  sold  for  that  purpose,  and  provided  that  such 
a  sale  must  of  necessity  take  place  before  a  distribution 
could  be  made,  the  whole  estate  became  at  the  testator's 
death,  in  a  Court  of  equity,  personal  estate,  subject  to  the 
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laws  regulating  the  distribution  of  personalty^  though  it 
retained  the  form  of  and  remained  in  fact  real  estate. 
Hence,  Mrs.  Harkey's  share  was  a  chose  in  action.  "It 
was  a  present  debt  of  an  unascertained  amount  payable 
at  a  future  day," — "a  species  of  chose  in  action.'*  Neale 
vs.  Hagthropy  3  Bl.y  551 ;  Hagthorp  vs.  Hooky  \  G.  &  «/., 
270-276. 

The  interest  of  Mrs.  Harkey  survived  to  the  husband  at 
common  law,  if  reduced  into  possession  by  him  in  his  life- 
time. Williams  on  Personal  Property ^  star  page  294  ; 
Hammondy  et  al.  vs.  Stier,  2  G.  d:  J.y  81-85  ;  Burtt  vs. 
Fishery  \  H.  (t  (?.,  96. 

Notes,  bonds,  &c.,  of  the  wife  devolve  upon  the  hus- 
band jWi  maritiy  but  if  he  does  not  reduce  them  during 
his  lifcy  they  go  to  the  representatives  of  the  wife  for  the 
benefit  of  her  distributees.     Crane  vs.  Goughy  4  Md.y  316 
Taggart  vs.  Bolden  (k  Thayery  10  Md.y  104. 

Mr.  Harkey  failed  to  reduce  this  share  of  his  wife's  into 
possession  in  his  life-time,  and  she  having  died  without 
ever  having  had  issue,  and  intestate,  it  goes  to  Aer,  and  not 
to  his,  personal  representatives.  Section  2  of  Article  45, 
of  the  Code  was  not  passed  till  1860.  Section  32  of  Article 
93,  was  the  Act  of  1798,  ch.  101.  sub-ch.  5,  sec.  8.  Zeod- 
enham  vs.  Nicholsony  1  H.dkG.y  267  ;  Stockett  vs.  Birdy  18 
Md.y  484 ;  Hubbard  and  Wife  vs.  BarcuSy  38  Md.,  177. 

Hence,  being  personal  estate,  there  is  no  distinction 
between  the  whole  and  the  half  blood,  and  the  funds  prop- 
erly go  to  the  children  and  their  descendantsof  both  wives. 
Codcy  Art.  93,  sec.  131 ;  Seehamp's  AdmW  vs.  Hammer j  et 
tuc.y  2  H.  &  G.y  9. 

Milton  G.  Urnery  for  the  appellees. 

Ybllott,  J.,  delivered  the  opinion  of  the  Court. 
In  the  Circuit  Court  for  Frederick  County,  sitting  in 
equity,  a  bill  of  complaint  was  filed  by  Charles  V.  S.  Levy, 
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administrator  de  bonis  non  cum  testamento  annexo,  of  Jacob 
Keller,  deceased,  for  the  purpose  of  obtaining  a  judicial 
construction  of  the  will  of  said  decedent,  who  departed 
this  life  in  the  year  eighteen  hundred  and  fifty,  after  hav- 
ing made  a  testamentary  disposition  of  his  property  by 
will  and  codicil,  which  were  duly  admitted  to  probate  by 
the  Orphans'  Court  of  said  county.  During  his  life  the 
testator  had  contracted  two  marriages.  He  had  two  chil- 
dren by  the  first  marriage  and  six  by  the  second.  The 
children  of  the  first  marriage  were  both  daughters,  one  of 
whom,  Ann  E.,  married  James  Harl^ey,  and  the  other, 
Bichard  Harper.  The  testator's  second  wife  survived  him. 
His  daughter,  Mrs.  Harkey,  died  intestate  and  without 
issue  in  the  year  1852  or  1853,  and  her  husband  died  a 
few  years  afterwards,  and  prior  to  the  decease  of  the 
widow  of  the  testator.  Mrs.  Harper  died,  leaving  two 
children,  Kichard  K.  Harper  and  Charlotte  Snook,  who 
are  her  heirs-at-law.  The  husband  of  Mrs.  Harper  is  now 
deceased. 

As  Mrs.  Harkey  died  intestate  and  without  issue,  her 
sister  of  the  whole  blood  would  inherit  any  real  estate 
belonging  to  her  which  she  had  acquired  by  purchase  and 
would  transmit  it  by  descent,  to  her  heirs-at-law,  by  dying 
intestate.  The  proceeds  from  the  sale  of  the  real  estate 
of  Jacob  Keller,  whether  sold  during  the  life-time  of  his 
widow,  or  since  her  death,  have  been  distributed  in  the 
Orphans'  Court  of  Frederick  County,  and  paid  out,  except 
that  portion  assigned  by  such  distribution  to  the  heirs  of 
Mrs.  Harkey.  The  question  now  to  be  determined  is,  who 
are  the  heirs  of  Mrs.  Harkey  ?  If  by  the  operation  of  the 
terms  of  the  testator's  will,  his  real  estate,  although  not  sold 
until  many  years  after  his  death,  underwent  a  transmutation 
and  was  converted  into  personalty,  there  could  be  no  distinc- 
tion between  the  whole  and  the  half  blood,  who  would  be 
entitled  to  share  equally  in  the  distribution.  If,  on  the 
other  hand,  the  real  estate  was  not,  in  conformity  with  the 
6  V.  64. 
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principles  of  equitable  conversion,  transformed  into  person- 
alty anterior  to  an  actual  sale,  then  the  heirs-at-law  of 
Mrs.  Harper,  the  sister  of  the  whole  blood,  would  be  en- 
titled to  the  distributive  share  of  Mrs.  Harkey,  who  had 
died  intestate  and  without  issue.  Art.  93,  sec.  131  of  the 
Code. 

The  appellees,  as  the  descendants  of  a  sister  of  the  whole 
blood,  claim  to  the  exclusion  of  the  children  or  descend- 
ants of  the  children  of  the  testator's  second  wife,  on  the 
ground  that  the  will  did  not  so  operate  as  to  cause  a  trans- 
mutation or  conversion  of  the  realty  into  personalty  prior 
to  the  period  when  the  property  was  sold. 

By  a  fundamental  principle  in  equity,  long  established 
and  universally  recognized,  land  is  considered  as  converted 
into  money  even  anterior  to  a  sale  when  a  sale  has  been 
directed ;  and  Courts  of  equity  will  deal  with  such  real 
estate  as  personalty  in  anticipation  of  the  consummation  of 
the  testator's  intention  when  such  intention  has  been  une- 
quivocally declared.  There  must,  however,  be  an  imper- 
ative and  unequivocal  direction  to  sell  the  real  estate,  and 
when  the  power  to  sell  requires  the  consent  of  the  parties 
interested,  there  is  no  conversion  until  such  consent  is 
giveh.  And  when  the  sale  is  dependent  upon  a  contin- 
gency, there  is  no  transmutation  until  the  contingency  has 
happened.  As  said  by  Lord  Cranworth,  Chancellor^ 
"  We  must  consider  the  property  as  converted  from  the 
time  when  it  ought  to  have  been  converted."  Ferrie  vs. 
Atherton,  28  Eng.  Law  and  Equity  Sep.,  1.  And  another 
important  rule  is  that  as  Courts  are  averse  to  sanctioning 
a  change  in  the  quality  of  an  estate,  if  there  is  any  doubt 
as  to  the  intention  of  the  testator,  the  original  character 
of  the  property  will  be  retained.  "  The  basis  of  all  the 
decisions  is  that  the  intent  of  the  testator  is  the  great  guide 
in  determining  the  question  whether  there  has  been  an 
equitable  conversion  of  the  realty  into  personalty."  OrHck, 
et  al.  vs.  Boehm,  et  aZ.,  49  Md.,  104 ;  Lynn  vs.  Gephardt^ 
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27  Md.j  563  ;  Hunt  vs.  Fisher ^  1  H.  d  6?.,  96  ;  Leadenham 
vs.  Nicholson^  1  H,  &  (?.,  267 ;  Thomas  vs.  Woody  1  Md. 
Ch.  Dec.y  297 ;  Carr  vs,  Ireland,  4  Md.  Ch.  Dec,  251; 
Craig  vs.  Leslie,  3  Wheaton,  564 ;  Peter  vs.  Beverly,  10 
Feters,  533. 

The  learned  Judges  in  the  Circuit  Court,  in  a  very  able 
and  lucid  application  of  the  principles  established  by  the 
authorities  cited  say : 

"  The  order  or  direction  in  this  will,  for  the  conversion 
of  the  land  into  money,  cannot  be  said  to  be  '  absolute  anil 
imperative '  in  the  sense  in  which  those  terms  are  used  by 
the  Courts  and  by  the  text  writers  on  the  subject.     First, 
the  executors  must  sell  if  the  widow  marries ;  next,  they 
may  sell  with  the  widow's  consent ;  then  they  shall  sell  all 
the  estate,  if  the  specific  devisees  refuse  to  take  ;  and  at 
her  death  the  executors  miist  sell  all  that  had  not  been 
previously  sold.     And  the  different  provisions  of  the  will 
are  put  together  in  such  a  confused  manner,  and  the  time 
when,  and  the  conditions  or  contingencies  upon  which  the 
sale  or  sales  may  or  must  be  made,  are  so  uncertain,  that 
the  Court  must  have  great  doubt  that  the  conversion  oper- 
ated from  the  death  of  the  testator,  and  must  therefore 
conclude  that  as  to  the  property  which  was  sold  prior  to 
the  decease  of  the  life  tenant,  the  conversion  took  place  at 
the  time  of  sale,  and  as  to  the  property   sold  after  the 
death  of  the  widow,  the  conversion  was  at  the  time  of  her 
decease.     In  other  words,  the  intention  to  turn  the  land 
into  money  prior  to  the  sale  or  decease  of  the  widow,  not 
so  clearly  appearing  as  is  required  in  Lynn  vs.  Gephardt 
the  property  retained  its  original  character  as  just  stated, 
there  being  no  equity  between  the  heirs  and  next  of  kin. 
Mrs.  Harkey  having  died  shortly  after  her  father,  and  before 
the  death  of  her  stepmother,  and  before  the  time  within 
which  she  could  elect  to  take  the  house  and  lot  devised  to 
her,  and  before  any  of  the  property  was  sold,  and  as  it  still 
retained  its  character  as  land,  her  share  in  the  estate  vested 
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in  her  as  realty.  And^  as  she  took  an  interest  different  in 
quality  and  quantity  under  her  father's  will,  from  what 
she  would  have  taken  by  descent  she  took  by  purchase." 
Gilpin  V8.  Hollingsworthy  3  Md,y  190. 

The  language  of  the  Circuit  Court  has  been  transcribed 
and  adopted  because  it  is  apparently  impossible  to  furnish  a 
clearer  exposition  and  application  of  the  principles  govern- 
ing and  controlling  this  controversy.  And  the  final  conclu- 
sion of  the  Court  is  equally  correct  when  it  says  : 

"  Upon  the  facts  alleged  in  these  proceedings  and  ad- 
mitted by  the  parties  who  have  appeared,  that  Mrs. 
Harkey  died  intestate  and  without  issue,  and  her  husband 
is  now  dead,  her  interest  under  the  Code,  Art.  47,  sec.  19, 
passed  as  real  estate  to  her  heirs-at-law,  who  are  Richard 
K.  Harper  and  Charlotte  Snook,  the  only  descendants  of 
Sophia  Harper,  her  only  sister  of  the  whole  blood." 

There  being  no  error  in  the  ruling  of  the  Circuit  Court, 
its  decree  must  be  affirmed  ;  but  as  a  judicial  construction 
of  the  will  was  rendered  necessary  by  its  peculiar  phrase- 
ology, the  costs  must  be  paid  out  of  the  fund  held  by  the 
administrator  de  bonis  non  for  distribution. 


Decree  affirmed. 


Pecided  24th  June,  1885.) 
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Mining  Company,  and  others. 

Corporation — Acceptance  of  Charter — Invalidity  of  acts 
done  in  another  State  than  that  by  which  the  Corporation 
is  Created — Corporators  and  Directors. 

A  charter  was  granted  to  the  S.  V.  M.  Co.  by  the  Legislature  of  North 
Carolina,  on  the  15th  of  February,  1861,  for  the  purpose  of  con- 
ducting the  mining  operations  therein  mentioned.  The  corporators 
named  in  the  charter  held  their  first  meeting  in  the  City  of  Balti- 
more, on  the  5th  of  March,  1861,  and  on  the  next  day  they  accepted 
the  charter  at  a  meeting  held  by  them  at  the  same  place.  No  offi- 
cial meeting  either  of  the  corporators,  stockholders,  or  directors, 
was  ever  held  in  North  Carolina  until  the  spring  of  1882.  In  the 
year  1879,  an  assessment  was  imposed  upon  the  shares  of  stock  of 
the  company,  by  a  resolution  of  the  directors  passed  at  a  meeting 
held  in  the  City  of  Baltimore;  and  in  the  year  1880,  a  stockholder, 
whose  shares  had  been  forfeited  for  non-payment  of  said  assess- 
ment, filed  a  bill  against  the  company  in  the  Circuit  Court  of  Bal- 
timore City,  to  procure  his  re-instatement  in  the  possession  and 
enjoyment  of  said  shares.    Held  : 

1  Bt.  That  the  mere  granting  of  the  charter,  it  not  appearing  upon  the 
face  of  the  incorporating  Act,  or  otherwise,  that  the  named  cor- 
porators had  applied  for  it,  did  not  create  a  corporate  body — there 
must  be  at  least  an  acceptance  of  the  grant  by  a  majority  of  the 
corporators  before  its  corporate  life  and  existence  could  begin. 

2nd.  That  this  was  not  a  case  in  which  acceptance  was  to  be  pre- 
sumed or  inferred  from  the  assumption  and  exercise  of  the  corporate 
powers  granted,  as  the  proof  clearly  showed  when,  where,  and  how 
the  charter  was  accepted. 

8rd.  That  although  the  named  corporators  were  empowered  by  the 
charter  to  manage  the  affairs  of  the  corporation,  and  to  exercise  all 
such  rights  as  the  charter  granted,  "  cu  directors,^^  until  others  were 
elected,  yet  the  two  capacities  of  corporators  and  directors  were 
distinct,  and  they  could  not  do  in  the  latter  those  acts  which  the 
law  required  them  to  do  in  the  former  capacity. 
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4th.  That  there  was  nothing  in  the  charter  which  dispensed  with  the 
necessity  of  its  acceptance,  and  of  organization  under  it,  by  them 
as  corporators,  and  certainly  nothing  which  authorized  them,  even 
if  the  grant  of  such  authority  would  in  any  case  be  valid,  to  do 
those  acts  in  another  State. 

5th.  That  the  supposed  corporation  had  no  existence  at  the  time  the 
complainant  became  the  holder  of  what  purported  to  be  a  certifi- 
cate of  its  stock,  and  his  b^l  should  therefore  be  dismissed. 

A  charter  can  be  accepted  and  the  corporation  organized  only  within 
the  limits  of  the  State  creating  it ;  and  this  rule  should  be  applied 
and  enforced,  when  a  proper  case  for  its  application  arises,  in  the 
tribunals  of  the  State  in  which  the  unauthorized  acts  were  done  or 
the  suit  was  instituted,  as  well  as  by  the  Courts  of  the  incorporating 
State. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Miller,  Robinson,  Irving,  and  Ritchie,  J. 

William  S.  Bryan,  Jr,,  and  William  M.  Merrick,  for 
the  appellant. 

N,  Penniman  Bond,  and  Rufus  W,  Jpplegarth,  for  the 
appellees. 

Miller,  J.,  delivered  the  opinion  of  the  Court. 

The  charter  of  the  "  Silver  Valley  Mining  Company  " 
was  granted  by  the  Legislature  of  North  Carolina  by  an 
Act  whi  ch  was  ratified  on  the  15th  of  February,  18(>1. 

The  title  of  this  statute  is  "An  Act  to  incorporate  the 
Silver  Valley  Mining  Company,  in  the  County  of  David- 
son." By  the  first  section  it  is  enacted  that/ye  named  per- 
sons and  "  their  associates,  successors,  and  assigns,  be  and 
they  are  hereby  created  and  constituted  a  body  politic  and 
corporate,  by  the  name  and  style  of  the  Silver  Valley  Min- 
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ing  Company,  for  the  purpose  of  working,  mining,  and  ex- 
ploring for  silver,  gold,  copper,  iron  and  all  other  metals 
and  minerals,  and  for  mining,  rending,  smelting  and  work- 
ing the  same,  and  by  that  name  may  sue  and  be  sued/' 
*'May  have  a  common  seal,  and  may  enjoy  all  the  privileges 
and  powers  incident  to  mining  or  smelting  corporations,  and 
may  also  purchase,  hold  and  convey  any  real  or  personal 
property  or  estate  as  capital  stock,  to  the  amount  of  one 
million  of  dollars/' 

The  second  section  provides  "  that  the  said  corporation 
may  divide  their  stock  into  such  number  of  shares,  and 
may  provide  for  the  sale  and  transfer  thereof  in  such 
manner  and  form  as  said  corporation  shall  from  time  to 
time  deem  expedient,  and  may  levy  and  collect  assess- 
ments, forfeit  and  sell  delinquent  shares,  declare  and  pay 
dividends  on  the  shares,  and  may  make,  alter  and  repeal 
such  by-laws  and  regulations  as  said  corporation  may  deem 
necessary,  not  repugnant  to  the  laws  of  this  State  and 
of  the  United  States/' 

The  third  section  makes  it  *'  lawful  for  the  said  corpo- 
ration to  be  managed  by  three  or  five  directors,  two  of 
whom  at  least  shall  be  residents  of  this  State,  who  shall 
have  power  to  fill  vacancies  in  their  own  body,  shall  con- 
tinue in  office  until  others  are  elected  or  appointed,  and 
shall  exercise  all  such  rights  as  by  this  Act  are  conferred 
and  granted ;  but  the  stockholders  shall  have  the  right  to 
elect  said  directors  annually/'  By  the  other  sections  it 
is  enacted  that  the  aforesaid  five  named  corporators  "shall 
manage  the  affairs  of  said  corporation  as  directors  until 
others  are  elected  or  appointed,"  that  the  "  corporation 
shall  exist  for  thirty  years,  and  that  this  Act  shall  be  in 
force  from  and  after  its  ratification/' 

The  appellant  by  his  bill  in  this  case  filed  in  ^February, 
1880,  avers  that  in  March,  1869,  he  became  the  holder  of 
a  certificate  which  justly  and  legally  entitled  him  to  the 
ownership  of  1800  shares  of  the  capital  stock  of  this  cor- 
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poration,  each  of  greater  value  than  one  dollar^  and  hU 
complaint  is  that  at  a  meeting  of  the  directors  held  in 
Baltimore  in  February,  1879,  a  resolution  was  passed 
imposing  an  assessment  of  two  cents  a  share,  and  declar- 
ing that  if  this  was  not  paid  before  the  31st  of  March  fol- 
lowing, the  stock  on  which  it  was  not  paid  should  be  for- 
feited to  the  corporation  and  sold  for  its  benefit,  and  that 
his  stock  was  under  this  assessment  declared  forfeited,  and 
the  form  of  a  sale  thereof  had.  He  charges  that  the  direc- 
tors had  no  right  to  hold  a  meeting  for  this  purpose  out 
of  the  State  of  North  Carolina,  and  that  their  proceedings 
in  the  premises  were  wholly  void  ;  that  he  had  no  notice 
of  the  proceedings  of  this  meeting  until  many  months 
afterwards,  though  he  was  and  has  been  for  many  years 
a  resident  of  Baltimore,  and  that  the  directors  and  other 
authorities  of  the  corporation  did  not  wish  their  said  pro- 
ceedings to  be  known  by  him ;  that  no  suitable  or  effec- 
tive means  were  taken  to  give  notice  thereof  even  by 
advertisement  in  the  public  papers,  the  same  having  been^ 
as  he  is  informed,  published  in  a  paper  which  he  does  not 
take  and  very  seldom  sees  ;  that  the  pretended  sale  of  hia 
stock  was  made  to  Wilkins,  the  president,  andDenison,  the 
treasurer  of  the  corporation,  and  that  these  pretended 
proceedings  of  forfeiture  were  carried  out  by  their  influ- 
ence, co-operating  with  other  persons  who  are  unknown  to 
him;  that  shortly  after  these  proceedings  came  to  his 
knowledge,  he  made,  through  his  counsel,  a  formal  ten- 
der to  the  president  of  the  amount  of  the  assessment  with 
interest  thereon,  and  demanded  to  be  reinstated  in  the 
possession  and  enjoyment  of  his  stock,  but  this  demand 
was  refused;  that  all  these  proceedings  purporting  to 
forfeit  his  stock  are  merely  illusory,  have  been  carried 
out  for  the  benefit  of  Wilkins  and  Denison,  oflScers  of  the 
corporation  as  aforesaid,  and  that  they  are  not  only  void 
in  law  by  reason  of  holding  the  meeting  beyond  the  limits 
of  the  State  which  granted  the  charter,  and  by  reason  of  the 
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attempt  to  deprive  him  of  his  property  without  notice  in 
contravention  of  the  first  principles  of  justice,  and  of  the 
organic  law  of  the  State  of  North  Carolina,  as  it  existed  at 
the  time  this  corporation  was  chartered,  but  that  they  are 
by  reason  of  the  facts  above  stated,  inequitable,  upjust 
and  in  fraud  of  his  rights. 

The  bill  then  prays  that  the  company  and  Wilkins  and 
Denison  may  severally  answer  under  oath,  and  set  forth 
explicitly  and  fully  the  proceedings  whereof  the  forfeiture 
of  his  stock  is  alleged  to  have  occurred,  and  may  discover 
-when,  by  whom,  and  to  whom  it  was  sold  and  at  what 
price,  who  is  now  the  holder  or  ostensible  holder  thereof, 
and  for  whose  benefit  and  interest  the  same  is  held,  why 
they  did  not  give  greater  publicity  to  their  said  proceed- 
ings, and  the  names  of  the  persons  who  combined  and  co- 
operated with  them  in  the  formation  and  consummation 
of  the  'attempt  to  forfeit  his  stock,  if  any  such  persons 
there  be,  and  to  whose  benefit  the  supposed  forfeiture 
and  sale  have  enured ;  that  these  proceedings  of  the  cor- 
poration may  be  declared  to  be  null  and  void,  that  the 
supposed  IBrfeiture  and  sale  may  be  annulled,  that  he 
may  be  reinstated  in  the  possession  and  enjoyment  of  his 
said  stock,  that  the  said  company  and  Wilkins  and  Deni- 
son may  be  forever  enjoined  and  prohibited  from  setting 
up  this  supposed  forfeiture,  and  from  claiming  any  benefit 
therefrom,  and  that  he  may  have  full  and  fair  compensa-^ 
tion  from  them  on  account  of  the  premises,  and  for  gene- 
ral relief. 

All  the  defendants  filed  a  demurrer  to  the  bill,  which 
was  overruled.  They  then  filed  separate  answers  in  which 
they  put  the  complainant  upon  proof  of  his  ownership  of 
stock,  deny  all  the  charges  of  combination  or  fraud,  set 
out  the  proceedings  under  which  the  forfeiture  and  sale 
were  made,  and  insist  that  the  same  were  duly  and  law- 
fully conducted,  and  are  legal  and  valid.  Proof  was  then 
taken,  and  upon  the  hearing  the  Court  below  passed  a 
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decree  dismissing  the  bill,  and  from  that  decree  this  appeal 
is  taken. 

It  thus  appears  that  one  of  the  grounds  upon  which  the 
bill  assails  the  validity  of  the  forfeiture,  is  that  the  meet- 
ing of  the  directors  at  which  the  proceedings  to  that  end 
were  adopted,  was  not  held  within  the  limits  of  the  sov- 
ereignty granting  the  charter,  but  another  question  is 
presented,  and  this  goes  to  the  corporate  existence  of  this 
company  at  the  time  the  appellant  became  a  holder  of  its 
stock.  The  mere  grant  of  a  charter  like  this,  where  it 
does  not  appear  upon  the  face  of  the  incorporating  Act, 
or  otherwise,  that  the  named  corporators  applied  for  it, 
does  not  create  the  corporate  body.  Something  more 
must  be  done.  There  must  be  at  least  an  acceptance  of 
the  grant  by  a  majority  of  the  corporators,  before  corpo- 
rate life  and  existence  can  begin.  Angell  dk  Ames  on 
Corp.y  (11  Ed.,)  sec.  81 ;  Moraweiz  on  Private  Corp.,  sees. 
14,  17;  Boone  on  Corp.,  sec.  23.  Nor  is  this  a  case  in 
which  acceptance  is  to  be  presumed  or  inferred  from  the 
assumption  and  exercise  of  the  corporate  powers,  for  the 
proof  clearly  shows,  when,  where,  and  how  tnis  charter 
was  accepted.  The  testimony  is  explicit  and  without  con- 
tradiction, that  the  named  corporators  held  their  first 
meeting  in  the  City  of  Baltimore  on  the  5th  of  March, 
1861,  less  than  a  month  after  the  passage  of  the  Act,  and 
.that  on  the  next  day  (March  6th,  1861,)  they  accepted 
the  charter  at  a  meeting  held  by  them  at  the  same  place. 
It  also  appears  that  at  the  same  time  or  shortly  thereafter, 
they  elected  a  president,  secretary  and  treasurer,  adopted 
a  seal,  determined  upon  the  number  and  par  value  of  the 
shares  of  capital  stock,  and  in  fact  did  every  thing  per- 
taining to  the  organization  of  the  company,  at  meetings 
held  by  them  at  the  same  place.  In  short,  the  proof  is 
direct  and  positive,  that  no  official  meeting  either  of  the 
corporators,  stockholders  or  directors  was  ever  held  in 
North  Carolina  until  the  spring  of  1882,  nearly  two  years 
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after  this  bill  had  been  filed.  Iq  view  of  the  fact  that  all 
these  corporate  Acts  are  thus  clearly  proven  to  have  been 
done  out  of  the  State  granting  the  charter,  the  question 
arises  as  to  their  validity  and  the  consequent  legal  existenceN 
of  this  corporation  in  March,  1869,  when  the  appellanty 
purchased  his  stock.  This  question  is  as  directly  pre- 
sented under  the  averments  of  the  bill  and  answers  in 
this  case,  as  it  ever  can  be  in  a  civil  suit.  Legal  owner- 
ship of  the  stock  which  is  the  foundation  of  the  relief 
prayed  is  alleged  in  the  bill,  and  not  admitted  by  the 
answers.     What  then  is  the  law  upon  this  subject  ? 

It  seems  to  be  well  settled  by  the  weight  of  authority, 
that  directors  may  hold  meetings,  have  an  office,  make 
contracts,  and  transact  a  part  at  least  of  the  general  busi- 
ness of  the  corporation  in  another  State,  unless  prohibited 
by  local  legislation.  But  the  directors  when  so  acting  are 
not  the  corporate  body,  but  its  mere  agents.  Angell  & 
Ames  on  Corp,^  sec.  104;  Bait,  &  Ohio  R.  R.  Co.y  et  al,  vs. 
Glenn,  et  al,,  28  Md.,  287.  Nor  do  we  think  it  makes  any 
difference  as  to  the  operation  of  this  rule,  that  the  named 
corporators,  as  in  this  case,  are  empowered  by  the  charter 
to  manage  the  affairs  of  the  corporation,  and  to  exercise 
all  such  rights  as  the  charter  grants,  *'  as  directors"  until 
others  are  elected.  The  two  capacities  of  corporators  and 
directors  are  distinct,  and  they  cannot  do  in  the  latter 
those  acts  which  the  law  requires  them  to  do  in  the  former 
capacity.  We  find  nothing  in  this  charter  which  dispenses 
with  the  necessity  of  its  acceptance,  and  of  organization 
under  it,  by  them  as  corporators,  and  certainly  nothing 
which  authorizes  them,  even  if  the  grant  of  such  author- 
ity would  in  any  case  be  valid,  to  do  these  acts  in  another 
State.  But  while  the  directors  may  thus  act  as  agents 
of  the  corporation  it  has,  ever  since  the  decision  of  the 
Supreme  Court  in  the  case  of  the  Bank  of  Augusta  vs. 
Earle,  13  Peters,  519,  been  the  recognized  rule  of  American 
law,  that  a  corporation  can  have  no  legal  existence  out  of 
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the  boundaries  of  the  sovereignty  by  which  it  is  enacted  ; 
that  it  exists  by  force  of  the  law,  and  where  that  ceases 
to  operate  the  corporation  can  have  no  existence  ;  that  it 
must  dwell  in  the  place  of  its  creation  and  cannot  migrate 
to  another  sovereignty ;  and  that  it  cannot  hold  meetings^ 
pass  notes,  or  do  any  corporate  acts  strictly  so-called  out- 
side of  that  sovereignty.  Angell  (t  Ames  on  Corp,^  sec, 
104 ;  Green's  Brice's  Ultra  VireSj  442,  note  a ;  Boone  on 
Corp.,  sec,  66. 

The  two  cases  most  generally  cited  in  illustration  and 
application  of  this  rule,  are  Miller  vs,  Ewer^  27  MainCy 
509,  and  Freeman  vs,  Machias  Water  Power  and  Mill  Co,j 
38  Maine,  343.  The  former  was  a  writ  of  entry  to  recover 
a  tract  of  land  in  the  State  of  Maine,  and  the  demandants 
claimed  title  through  a  mortgage  thereof  executed  by  the 
president  and  secretary  of  the  Bluehill  Granite  Company, 
a  corporation  chartered  by  that  State  in  1836.  It  appeared 
in  proof  that  shortly  after  the  date  of  the  charter,  a  meet- 
ing of  the  corporators  for  organization  under  it,  was  called 
and  held  in  the  City  of  New  York,  that  the  charter  was 
there  accepted,  and  the  oflScers  of  the  corporation,  presi- 
dent, secretary,  and  directors  were  there  chosen  ;  that  at 
a  meeting  of  the  directors  held  in  the  same  city  in  April, 
1837,  the  president  and  secretary  were  authorized  by  vote 
to  execute  the  mortgage  in  question,  which  they  accord- 
ingly did,  and  there  was  no  proof  that  any  meeting  for  the 
organization  of  the  company,  or  for  the  choice  of  its  officers 
had  ever  been  held  in  the  State  of  Maine.  The  Court 
upon  this  proof  held  that  the  mortgage  passed  no  title 
because  the  directors  who  ordered  its  execution  were  not 
lawfully  chosen,  and  by  a  process  of  reasoning  which 
seems  to  us  entirely  sound,  reached  the  conclusion  and 
laid  down  the  proposition  "  that  all  votes  and  proceedings 
of  persons  professing  to  act  in  the  capacity  of  corporators 
when  assembled  without  the  boimds  of  the  sovereignty 
granting  the  charter  are  wholly  void."     The  Court  also  in 
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its  opinion  delivered  by  Judge  Shepley,  reviewed  the  only 
two  eases,  those  of  Copp  vs.  Lamb,  3  Fairfield^  314,  and 
McCall  V8.  Byram  Manuf.  Co.,  6  Conn,,  428,  which  had 
seemingly  decided  the  contrary,  and  showed  that  in  them 
the  question  was  either  not  examined  or  not  presented 
for.  decision. 

In  the  other  case  a  party  sued  the  corporation  for  divi- 
dends upon  his  stock,  which  he  alleged  had  been  illegally 
forfeited.  There  also  it  appeared  that  the  Act  of  incorpor- 
ation was  passed  by  the  Legislature  of  Maine  in  March, 
1836,  and  in  April  following  an  attempted  organization 
was  made  in  the  City  of  Boston,  where  the  number  of 
shares  was  determined  and  the  certificate  issued  ;  and  the 
Court  following  the  decision  in  Miller  vs.  Ewer,  held  that 
the  stock  certificate  which  the  plaintiff  offeired  as  proof 
of  his  right  being  evidenced  by  officers  chosen  in  Boston, 
was  invalid,  because  there  can  be  no  stock  in  a  non-exist- 
ent corporation,  and  that  he  could  not  be  a  stockholder 
under  any  attempted  organization  outside  of  the  State 
granting  the  charter. 

As  we  have  said  these  cases  have  been  generally  ap- 
proved as  expressing  the  correct  rule  of  law  on  this  sub- 
ject, and  we  have  found  no  subsequent  case  in  which,  upon 
the  same  or  a  similar  state  of  facts,  a  different  adjudication 
has  Been  made.  In  Keene  and  Brady,  Trustees,  et  al.  vs. 
Van  Reuth,  48  Md.,  184,  no  question  as  to  the  validity  of 
corporate  acts  like  those  in  the  present  case,  done  or 
attempted  to  be  done  by  corporators  out  of  the  State  grant- 
ing the  charter,  arose  or  was  decided.  Courts  have  some- 
times differed  as  to  what  are  corporate  acts,  and  what  are 
acts  merely  of  agents,  the  majority  holding  that  the  direc- 
tors are  merely  agents,  while  some  hold  their  acts  as  di- 
rectors to  be  corporate  acts,  but  the  cases  are  uniform  in 
holding  that  the  charter  can  be  accepted  and  the  corpora- 
tion organized  only  within  the  limits  of  the  State  creating 
it.     Nor  do  we  see  any  good  reason  why  this  rule  should 
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not  be  applied  and  enforced  when  a  proper  case  for  its 
application  arises,  in  the  tribunals  of  the  State  in  which 
the  unauthorized  acts  are  done  or  the  suit  instituted,  as 
well  as  by  the  Courts  of  the  incorporating  State.  The 
doctrine  that  a  corporation  must  exist  in  the  place  of  its 
creation  and  cannot  migrate  to  another  sovereignty,  is  so 
reasonable  and  just,  and  so  firmly  embedded  in  our  juris- 
prudence that  Courts  ought  to  have  no  hesitation  in  en- 
forcing it.  But  it  would  be  of  little  practical  utility,  if 
corporators  under  an  Act  passed  by  one  State  can  leave  it 
and  go  to  another,  and  there  accept  the  charter,  effect  an 
organization,  and  thus  bring  the  corporation  into  existence 
in  a  different  sovereignty,  and  there  proceed  to  act  under 
it  until  restrained  by  a  writ  of  quo  warranto.  Such  acts 
are  mere  usurpations  of  power,  mere  attempts  to  exercise 
authority  by  -persons  destitute  of  it,  and  should  in  our 
judgment,  be  declared  inoperative  and  void,  no  matter 
what  the  consequences  may  be,  whenever  they  are,  as 
they  have  been  in  this  case,  clearly  proved,  and  a  Court 
is  asked  to  grant  relief  to  a  suitor  whose  right  thereto  is 
founded  upon  their  assumed  or  supposed  validity.  There 
is  no  rule  of  comity  which  requires  one  State  io  be  made 
the  birth-place  of  corporations  chartered  by  another. 

We  are  therefore  of  opinion  that  upon  the  facts  appear- 
ing in  this  record,  this  supposed  corporation  had  no  exist- 
ence at  the  time  the  appellant  became  the  holder  of  what 
purported  to  be  a  certificate  of  its  stock,  and  upon  this 
ground  alone  we  rest  the  affirmance  of  the  decree  dis- 
missing his  bill,  without  considering  the  other  questions 
which  have  been  argued  with  much  ability  by  counsel  for 
the  appellant. 

Decree  affirmed, 
(Decided  24th  June,  1885.) 
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John   F.  Lowekamp,  Executor  of  John   H.  Lowe- 
KAMP  vs,  Julius  F.  J.  Koechling,  and   Magnus 

KOECHLING. 

Judgment  by  Confession  against  Husband  and  Wife — Act  of 
1872,  ch.  270. 

A  judgment  by  coDfession  against  a  husband  and  wife  under  a  power 
of  attorney  given  by  them  for  that  purpose,  is  invalid  so  far  as  the 
wife*s  property  is  concerned,  such  judgment  not  being  based  **  on 
any  note,  bill  of  exchange,  single  bill,  bond,  contract  or  agree- 
ment" executed  by  her  jointly  with  her  husband,  as  provided  by 
the  Act  of  1872,  ch.  270. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  appeal  was  taken  from  a  decree  of  the  Circuit  Court 
of  Baltimore  City,  passed  the  28th  of  November,  1884, 
which  declares  two  judgments  rendered  by  the  Court  of 
Common  Pleas  of  Baltimore  City  in  favor  of  John  H.  Lowe- 
kamp,  the  appellant's  testator,  against  Francis  A.  Gres- 
hoflf,  and  Julia,  his  wife — the  one  on  the  8th  of  April, 
1875,  for  $894.59  and  costs,  and  the  other  on  the  4th  of 
April,  1877,  for  $656.60  and  costs — to  be  utterly  null  and 
void  as  against  the  interest  which  the  said  Julia  Greshoff 
previously  had  in  certain  leasehold  lots  of  ground  on  South 
Broadway,  and  on  Bethel  street,  in  the  City  of  Baltimore, 
which  interest  she,  together  with  her  said  husband,  con- 
veyed to  the  appellees  by  deed  dated  the  15th  of  Decem- 
ber, 1883,  and  which  decree  also  enjoined  and  prohibited 
the  appellant  from  instituting  any  further  proceedings 
whatsoever  to  enforce  the.  said  judgments,  or  either  of 
them  against  the  said  property  so  as  aforesaid  conveyed 
to  the  appellees.  The  judgments  in  question  were  entered 
by  confession  under  a  power  of  attorney,  given  by  the  said 
Francis  A.  Greshoff  and  Julia,  his  wife.  The  case  is  fur- 
ther stated  in  the  opinion  of  this  Court. 
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Lowekamp,  Ex>  vs.  Eoechling. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  Ritchie,  and  Bryan,  J. 

Michael  Bannon,  for  the  appellant. 

William  ReynoldSy  for  the  appellees. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

Prior  to  the  Act  of  1872,  chap.  270,  no  action  would 
lie  at  law  against  a  married  woman  upon  any  agreement 
or  contract  made  by  her;  and  a  judgment  in  personam 
against  her,  (except  for  debts  and  liabilities  incurred  under 
the  trader's  license  Act  of  1862),  was  without  any  binding 
force — it  was  in  fact  a  nullity.  Griffith  vs.  Clarky  18  Md,y 
457. 

The  Act  of  1872,  ch.  270,  provides,  however,  that  a  mar- 
ried woman  may  be  sued  at  law  jointly  with  her  husband, 
on  any  note,  bill  of  exchange,  single  bill,  bond,  contract  or 
agreement,  which  she  may  have  jointly  executed  with  her 
husband.  The  liability  of  the  wife  to  be  sued,  it  will  be 
observed,  is  confined  to  agreements  or  contracts  jointly 
made  with  her  husband — in  other  words,  the  cawe  of 
action,  on  which  the  suit  is  brought,  must  be  a  joint  con- 
tract or  agreement  made  with  her  husband.  Unless  such 
be  the  character  of  the  cause  of  action,  the  wife  cannot 
be  sued  at  law,  and  if  sued,  she  has  no  power  to  employ 
counsel  and  confess  judgment,  for  the  reason  that  no  such 
power  is  conferred  by  the  Act  of  1872. 

Now  the  judgments  in  this  case  were  not  rendered  on 
any  "note,"  " bill  of  exchange,"  "single  bill,"  "bond," 
"contract,"  or  "agreement,"  jointly  made  by  the  husband 
and  wife.  The  cause  of  action  itself  is  not  filed,  but  the 
plaintiff  in  his  declaration  seeks  to  recover  on  the  common 
money  counts.  No  where  does  it  appear  that  the  suit  was 
brought  on  a  contract  or  agreement  made  with  the  hus- 
band and  wife.     On  the  contrary,  it  was  argued,  that  the 


Digitized  by  VjOOQIC 


APRIL  TERM,  1885.  97 
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joint  execution  of  the  power  of  attorney  by  the  husband  and 
wife,  was  sufficient  under  the  Act,  irrespective  of  the 
cause  of  action  to  which  the  power  of  attorney  referred, — 
that  is  to  say,  the  wife  has  the  power  to  appear  and  con- 
fess a  judgment  upon  a  contract  made  by  the  husband,  or 
for  an  indebtedness  incurred  by  him.  There  is  nothing 
in  the  Act  to  justify  this  construction.  The  language  is 
plain  and  unambiguous.  The  contract  or  agreement  upon 
which  the  suit  is  brought  must  be  a  joint  one  ;  unless  it  be 
joint,  the  wife  cannot  be  sued,  and  if  sued  she  cannot  con- 
fess a  judgmerft,  so  as  to  bind  her.  If  this  be  so,  the  two 
judgments  now  sought  to  be  restrained  are  invalid,  and 
without  any  binding  force  so  far  as  the  wife's  property  is 
concerned.  Such  judgments  are  unaffected  by  the  Act  of 
1872. 

The  decree  of  the  Court  enjoining  the  execution  of  the 
two  judgments  against  the  wife  must  therefore  be  affirmed. 

Decree  affirmed. 
(Decided  24th  June,  1885.) 


State  of  Makyland,  use  of  Maktha  Ann  Taylob, 
by  William  J.  Taylok,  her  husband  and  next 
friend,  and  others  vs.  William  Brown,  8r.,  and 
others. 

Bequest  of  money — Life  tenant— Eemainderman— Waste — 
Executor^s  bond — Orphans''  Court — Order  to  bring  money 
into  Court — Revocation  of  Letters  testamentary — Appoint- 
ment of  Administrator  de  bonis  non  cum  testamento  an- 
nexe— Application  of  Remainderman  to  a  Court  of  Equity. 

Where  money  is  bequeathed  to  one  for  life,  with  remainder  to  another, 
and  the  executor,  or  administrator  with  the  will  annexed,  has  wasted 
7  V.  64. 
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State,  use  of  Taylor,  et  al.  t^.  Brown,  et  al. 

or  converted  it  to  his  own  use,  the  remainderman  cannot  sue  the 
bond  of  such  executor  or  administrator,  during  the  life- time  of  the 
tenant  for  life. 

The  remedy  for  the  remainderman  in  such  case,  is  to  apply  to  the 
Orphans'  Court  to  order  the  executor  to  bring  the  money  into  Court 
to  be  safely  inyested,  so  that  the  tenant  for  life  may  receive  the 
interest  during  his  life,  and  at  his  death  the  principal  may  be  paid 
over  to  the  remainderman. 

Upon  the  neglect  or  refusal  of  the  executor  to  comply  with  such 
order,  the  Court  will  revoke  his  letters  and  appoint  an  adminis- 
trator de  bonis  non^  with  the  will  annexed,  and  direct  him  to  bring 
suit  on  the  testamentary  bond  of  the  recusant  Executor.  Or  the 
remainderman  may  proceed  against  such  executor  in  a  Court  of 
equity,  and  compel  him  to  bring  the  money  into  Court  for  invest- 
ment. 

Appeal  from  the  Baltimore  City  Court. 

This  18  an  appeal  by  the  plaintiff  from  a  judgment  for 
the  defendants  on  a  general  demurrer  to  the  declaration. 
The  case  is  stated  in  the  opinion  of  this  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott,  Stone^ 
Miller,  Eobinson,  Irving,  Ritchie,  and  Bryan,  J. 

Benjamin  Kurtz,  and  Edtvard  Otis  Hinkley,  for  the 
appellant. 

William  M.  Merrick,  for  the  appellees. 

Stone,  J.,  delivered  the  opinion  of  the  Court. 

A  certain  Sarah  Ann  Brown,  of  Baltimore  City,  died  in 
1874,  having  first  duly  executed  her  last  will,  by  which 
she  bequeathed  the  whole  of  her  property  to  her  husband, 
William  Brown,  Sr.,  for  his  life,  with  remainder  after  his 
death,  to  her  children,  William  Brown,  Jr.,  and  Martha 
Taylor,  and  appointed  her  husband  executor. 

William  Brown,  Sr.  renounced  the  oflSce  of  executor, 
and  the  Orphans'  Court  then  appointed  William  Brown, 
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Sr.,  and  a  certain  J.  Sellman  Shipley  administrators,  with 
the  will  annexed,  of  the  said  Sarah  Ann,  and  they  duly 
gave  bond  and  qualified  as  such  administrators.  The  ad- 
ministration bond  is  dated  in  October,  1874. 

William  Brown,  Sr.,  in  June,  1875,  executed  a  paper 
declaring  that  he  did  renounce  his  right  to  execute  any 
trusts  under  the  will,  but  claimed  all  his  beneficial  inteTest. 

He,  William  Brown,  Sr.,  also  in  1878  executed  a  deed 
of  trust  of  all  his  property,  including  that  received  as  de- 
visee of  his  wife,  to  a  certain  Richard  W.  Templeman,  the 
income  from  said  property  to  be  first  applied  to  his,  the 
grantor's  interest  under  the  will  of  his  wife,  and  then  the 
balance  to  his  support  and  maintenance. 

It  appears  that  the  children  and  grandchildren  of  the 
testatrix  in  1878  filed  a  bill  in  equity  against  William 
Brown,  Sr.,  praying  for  the  appointment  of  a  trustee  to 
execute  the  trusts  of  the  will  of  Sarah  Ann  Brown,  and 
the  Court  appointed  said  Templeman  as  such  trustee. 

This  suit  was  brought  in  1883  on  the  administration 
bond  of  William  Brown  and  J.  Sellman  Shipley  as  admin- 
istrators with  the  will  annexed,  of  Sarah  Ann  Brown,  by 
Templeman  trustee,  and  the  children  and  grandchildren 
of  the  testatrix  Sarah  Ann,  alleging  waste  by  said  admin- 
istrators. When  the  suit  was  brought  William  Brown, 
Sr.  was,  and  from  aught  that  appears  from  the  record,  is 
still  living. 

A  good  many  questions  have  been  raised  and  argued, 
and  many  authorities  cited  in  this  case,  but  the  whole 
question  really  presented,  is  whether  when  personal  prop- 
erty is  bequeathed  to  one  for  life,  with  remainder  to 
another,  and  the  executor,  or  administrator  cum  testa- 
mento  annexo  has  wasted  or  converted  to  his  own  use  the 
property  so  bequeathed,  a  suit  upon  his  bond  can  be 
maintained  by  the  remainderman  tvhile  the  tenant  for  life 
is  still  living  f 

In  the  case  before  us,  the  property  alleged  to  be  wasted 
was  money.     To  the  whole  interest  on  this  money  Wil- 
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liam  Brown.  Sr.,  the  tenant  for  life,  is  entitled  during 
his  life,  and  at  his  death  the  principal  should  be  paid 
over  to  those  entitled  in  remainder.  All  that  the  re- 
maindermen are  entitled  to  during  the  life  of  William 
Brown,  Sr,,  is  to  have  this  money  securely  invested  for 
their  benefit,  so  that  they  may  receive  it  at  the  proper 
time.  They  are  not  entitled  to  receive  into  their  hands  ks 
their  own  one  cent  of  this  during  the  life  of  William  Brown, 
Sr.  Security  only  is  what  they  are  entitled  to,  and  the 
law  clearly  and  distinctly  points  out  the  mode  and  manner 
of  its  obtention.  It  is  the  duty  of  the  executor,  or  admin- 
istrator cum  testamento  annexo  to  invest  under  the  order 
of  the  Orphans'  or  equity  Court,  in  some  safe  manner, 
money  bequeathed  to  one  for  life  with  remainder  to  another, 
so  that  the  tenant  for  life  may  receive  the  interest  during 
his  life,  and  at  his  death  the  principal  may  be  paid  over  to 
the  remainderman.  If  the  executor,  or  administrator  with 
the  will  annexed  neglects  to  do  this  of  his  own  accord, 
upon  the  application  of  the  remainderman,  the  Orphans' 
Court  will  so  order,  and  upon  his  failure  so  to  do,  will  re- 
voke the  letters  of  the  recusant  executor,  and  appoint  an 
administrator  de  bonis  non,  with  the  will  annexed,  and 
direct  him  to  bring  suit  on  the  bond  of  the  recusant  exe- 
cutor, collect  the  money  and  properly  invest  it.  State, 
use  of  Dittman,  Adrrir  vs.  Robinson  and  Campbell,  57  Md., 
486. 

Or  if  the  remainderman  prefers  so  to  do,  in  the  case  of 
an  apprehended  loss,  he  may  proceed  in  a  Court  of  equity 
against  the  defaulting  executor,  and  compel  him  to  bring 
the  money  into  that  Court  for  its  investment. 

By  either  of  these  proceedings  the  remainderman  obtains 
every  right  that  he  is  entitled  to,  and  that  is  ample  secu- 
rity, that  when  the  time  comes  for  him  to  receive  his  prop- 
erty he  will  get  it. 

The  remainder  limited  over  by  the  will  of  Sarah  Brown, 
is  in  fact  a  contingent  remainder.     But- it  would  make  no 
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difference  whether  the  remainder  was  vested  or  contin- 
gent. The  life  tenant  is  entitled  to  the  interest  on  the 
whole  fund  for  his  whole  life.  By  no  rule  of  law  or  equity 
can  he  be  compelled  to  accept  a  sum  certain  in  lieu  of  his  life 
interest.  It  would  hardly  be  contended  that  the  verdict 
of  the  jury  should  be  for  the  whole  amount  of  the  money 
claimed  to  be  wasted,  because  that  would  deprive  the  life 
tenant  of  all  his  rights.  If  the  verdict  was  claimed  for 
the  whole  amount,  less  the  present  value  of  the  life 
estate  in  it,  to  be  calculated  by  a  jury  according  to  the 
age  and  health  of  the  life  tenant,  it  would  equally  de- 
prive hiraof  an  unquestioned  right — the  right  to  interest  on 
the  whole  sum  for  his  life.  That  is  what  the  will  gives  him, 
and  no  Court,  without  his  consent,  can  deprive  him  of  it. 

Judgment  affirmed, 

with  costs, 
(Decided  24th  June,  1885.) 


State  of  Maryland,  use  of  Henry  Stockbridge, 
AdmV  of  James  O'Neill  vs,  Michael  Smith,  and 
Edward  McDevitt. 

JLicLbility  of  Bond  of  Administrator  with  Will  annexed^  when 
Will  is  declared  void,  to  Subsequent  administrator — Sec. 
243  of  Art.  93  of  the  Code — What  new  Administrator  enti- 
tled to  Recover  in  a  Suit  on  the  Bond  of  the  Administrator 
with  the  Will  annexed. 

Where  letters  of  administration  with  the  will  annexed,  are  granted, 
and  the  will  is  afterwards,  upon  caveat,  declared  void,  and  a  new 
administrator  is  appointed,  the  bond  of  the  administrator  with  the 
will  annexed  is  liable  to  the  new  administrator,  under  section  248 
of  Article  93  of  the  Code. 
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state,  use  of  Stockbridge,  Adm'r  vi.  Smith  and  McDevitt 

TJpoD  an  order  of  the  Orphans'  Court  directing  the  new  administrator 
to  bring  suit  upon  the  bond  of  the  administrator  with  the  will 
annexed,  such  new  administrator  can  recover  all  property  or  money 
which  such  administrator  with  the  will  annexed  had  in  his  hands 
belonging  to  the  decedent,  and  not  properly  paid  away  in  due 
course  of  administration,  and  also  all  money  or  property  of  the 
decedent  which  the  removed  administrator  with  the  will  annexed, 
had  wasted  or  converted  to  his  own  use. 

Appeal  form  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception. — At  the  trial  of  the  cause  the  plaintiff  oifered 
one  prayer  and  the  defendants  six  prayers,  all  of  which  the 
Court  (Phelps,  J.)  rejected,  and  of  its  own  motion  gave  the 
instruction  contained  in  the  opinion  of  this  Court.  The 
prayer  of  the  plaintiff  was  as  follows : 

If  the  jury  find  from  the  evidence  that  the  said  defend- 
ant, Michael  Smith,  while  acting  as  administrator  with  the 
will  annexed,  of  James  O'Neill,  deceased,  received  into 
his  possession  any  moneys  or  funds  belonging  to  the  estate 
of  said  deceased,  or  collected  rents  from  the  leasehold 
estate  of  said  deceased,  which  had  come  into  his  posses- 
sion as  such  administrator,  and  that  afterwards  the  letters 
of  said  Smith  were  revoked,  and  that  the  said  supposed 
will  was  adjudged  to  be  null  and  void,  and  that  the  said 
Henry  Stockbridge  was  afterwards  appointed  administra- 
tor of  said  deceased;  and  thereafter  upon  proceedings  had 
in  the  Orphans'  Court  of  Baltimore  City,  said  Smith  was 
required  to  account  and  pay  over  to  said  Stockbridge,  as 
administrator,  the  funds  and  moneys  of  said  deceased,  as 
provided  in  the  order  of  the  Orphans'  Court  of  the  2l8t  of 
November,  1874,  which  was  offered  in  evidence,  and  did 
not  comply  with  said  order,  and  that  afterwards  the  said 
Orphans'  Court,  by  its  order  of  the  12th  of  December, 
1874,  (offered  in  evidence,)  ordered  said  Stockbridge,  as 
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administrator,  to  bring  suit  upon  the  administration  bond 
of  said  Smith,  then  the  plaintiflF  is  entitled  to  recover  in 
this  suit  any  balance  of  moneys  or  funds  so  received  by 
said  Smith  in  the  course  of  his  administration  remaining 
in  his  hands,  which  were  not  expended  by  him  in  due 
course  of  his  administration,  and  which  were  not  paid 
over  to  said  Stockbridge,  as  administrator,  with  interest 
thereon  from  the  1st  of  December,  1874 ;  and  provided 
further,  that  the  jury  find  the  execution  of  said  adminis- 
tration bond  by  said  defendants  which  has  been  offered  in 
evidence ;  provided,  moreover,  that  the  jury  are  not  at 
liberty  in  their  finding  to  exceed  the  amount  of  the  penalty 
of  the  bond  sued  on,  viz.,  the  sum  of  $3500. 

The  plaintiff  excepted  to  the  refusal  of  it*  prayer  and 
to  the  instruction  given  by  the  Court,  and  the  verdict  and 
judgment  being  for  the  defendants,  it  took  this  appeal. 

The  cause  was  argued  before  Alvey,  C  J.,  Stone,  Mil- 
ler, Robinson,  Ritchie,  and  Bryan,  J. 

William  M.  Merrick,  for  the  appellant. 

The  Court  below,  by  its  rejection  of  the  plaintiff's 
prayer,  and  yet  more  explicitly  by  its  own  instruction 
to  the  jury,  declared  that  in  such  a  state  of  case  there 
is  no  recourse  to  the  defaulting  administrator's  bond,  and 
therefore,  practically,  no  redress  whatever  for  aggrieved 
parties  who  have  suffered  by  the  colorable  forms  of  law. 

Besides  the  case  of  Smith  vs.  Stockbridge,  39  Md.,  at 
pages  645-646,  which  seems  to  be  conclusive  of  the  pre- 
sent question,  the  appellant  refers  to  sections  36,  37,  242, 
243  and  320  of  Article  93  of  the  Code  ;  Hanson  and  Wife 
vs.  Worthington,  12  Md.,  441  ;  Scott  vs.  Fox,  14  Md.,  396  ; 
Conner  vs.  Ogle,  4  Md.  Ch.  Dec,  425;  Davis  vs.  Bailey, 
40  Georgia,  183 ;  WiUiams  vs.  Kieman,  25  Hun,  (or  32 
Sup.  Court,  N.  Y.,)  355,  a^  363 ;  Foster  vs.  Commonwealth, 
35  Fa.,  148,  150  ;  People  vs.  Falconer,  2  Sanford,  N.  Y., 
81. 
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Upon  the  authority  of  all  these  it  is  submitted  that  the 
instruction  of  the  Court  below,  which  took  the  case  en- 
tirely from  the  jury,  was  erroneous ;  that  the  remedy 
upon  the  bond  is  complete  and  indisputable ;  that  there 
is  no  hardship  in  the  law ;  and  that  to  hold  the  contrary, 
through  a  mistaken  sympathy  with  sureties,  would  make 
the  power  derived  from  the  Orphans'  Court,  under  a  tem- 
porary and  revocable  administration,  the  most  ample  cloak 
under  which  fraud  and  dishonesty  were  ever  sheltered. 

• 

John  Prentiss  Poe,  for  the  apppUees. 

The  bond  sued  on  was '  expressly  conditioned  for  the 
faithful  performance  by  Smith,  of  the  oflSce  of  administra- 
tor with  theywill  annexed  of  James  O'Neill;  and  the  sure- 
ties thereon  cannot  be  held  liable  to  the  equitable  plain- 
tiff whose  only  right  is  as  administrator  of  James  O'Neill. 
The  sureties  agreed  to  become  responsible  for  any  default 
of  Smith  in  not  paying  the  debts  of  the  deceased,  and  the 
costs  of  administration,  or  in  failing  to  account  to  the  leg- 
atee, Mary  Smith ;  but  they  did  not  become  responsible 
to  a  subsequently  appointed  administrator.  The  liability 
was  predicated  upon  the  express  theory  of  a  case  of  tes- 
tacy, and  not  of  a  case  of  intestacy ;  and  they  have  a  right 
to  stand  upon  the  letter  of  their  contract  of  suretyship, 
the  more  especially  as  the  appellee,  McDevitt,  after  the 
passage  of  the  order  of  13th  February,  1866,  and  in  reli- 
ance upon  it,  gave  up  the  Savings'  Bank  book,  the  pos- 
session  of  which  he  had  exacted  as  security  for  his  protec- 
tion against  loss  as  surety.  Wehr  vs.  German  E.  L,  St. 
M.  Congregation^  47  Md,^  190,  and  cases  there  cited ; 
Small  vs.  Commonwealth^  S  Barr,  105;  Fulcher,  dtc,  vs. 
Commonwealth,  3  J.  J.  Marsh.,  592 ;  Barbour  and  Chapline 
vs.  Rdbertson's  Heirs,  1  Littell,  {Kentucky,)  94-96 ;  State 
of  Ohio  vs.  Cutting,  2  Ohio,  6 ;  Brandt  on  Suretyship,  sees. 
500-502. 

If  Mr.  Stockbridge,  as  administrator,  ever  had  any  right 
of  action  at  all  upon  the  bond,  it  was  limited  to  the  re- 
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covery  of  unadministered  assets,  and  this  as  well  by  the 
orders  of  the  2l8t  November,  1874,  and  12th  December, 
1874,  as  by  the  established  law  of  this  State ;  and  inas- 
much as  it  appears  that  the  sums  sought  to  be  recovered 
had  been  ^^administered*'  by  Smith  long  before  the  revo- 
cation of  his  letters,  this  action  cannot  be  maintained. 
Stewart  <t  Dvffy^  Trustees  vs.  Firemen's  Ins.  Co,,  53  i/c?., 
571-2 ;  Hagthorp  vs.  Hook,  I  G.  dt  J.,  270;  Beall  vs.  New 
Mexico,  16  Wall,  535  ;  United  States  vs.  Walker,  109 
U.  S,  260-5  ;  Wilson,  AdmW  vs.  Arrick,  112  U.  S.,  86-7. 
Only  the  parties  beneficially  entitled  to  the  estate  are 
competent  to  sue  the  bond  for  the  recovery  of  assets  con- 
sumed and  wasted  by  the  removed  administrator,  and  not 
remaining  in  specie. 

Stone,  J.,  delivered  the  opinion  of  the  CJourt. 

This  is  an  action  on  the  bond  of  Michael  Smith  as 
administrator  with  the  will  annexed  of  James  O'Neill. 

Some  time  after  the  bond  was  given,  upon  a  caveat  the 
will  of  James  O'Neill  was  declared  void,  and  the  letters  to 
Smith  were  revoked.  The  Orphans'  Court  then  granted 
letters  to  the  appellant,  Stockbridge,  and  Smith  having 
failed  and  refused  to  render  the  account  required  of  him 
by  order  of  the  Orphans'  Court,  and  to  pay  over  to  the 
new  administrator  all  the  property  remaining  unadminis- 
tered  in  his  hands,  the  Orphans'  Court  ordered  the  new 
administrator  to  bring  suit  on  the  bond  of  Smith  the  admin- 
istrator with  the  will  annexed. 

At  the  trial  of  the  case  below  the  Court  refused  all  the 
prayers  offered,  both  by  plaintiff  and  defendants,  and 
gave  the  following  instruction : 

"The  Court  instructs  the  jury  that  the  true  construc- 
tion of  the  bond  sued  on  is  such,  that  its  condition  im- 
ports a  contingent  liability,  strictly  limited  to  the  par- 
ticular capacity  therein  expressed,  of  an  administrator 
with  a  will  annexed,  which  liability  cannot  be  altered  or 
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enlarged  by  implication  to  include  or  reach  a  capacity  not 
therein  mentioned,  of  an  administrator  of  an  intestate  estate, 
and  the  defendants  are  therefore  entitled  to  a  verdict." 

If  the  Judge  below  was  right  in  this  instruction,  there 
is  an  end  of  the  case,  and  we  will  first  consider  that  instruc- 
tion. 

The  condition  of  the  bond  sued  on  is  as  follows  : 

"  The  condition  of  the  above  obligation  is  such,  that  if 
the  above  bounden,  Michael  Smith,  shall  well  and  truly 
perform  the  office  of  administrator  with  the  will  annexed 
of  James  O'Neill,  late  of  Baltimore  City,  deceased,  accord- 
ing to  law,  and  shall  in  all  respects  discharge  the  duties 
of  him  required  by  law  as  administrator  with  the  will 
annexed  aforesaid,  without  any  injury  or  damage  to  any 
person  interested  in  the  faithful  performance  of  the  said 
office,  then  the  above  obligation  shall  be  void,  it  is  other- 
wise to  be  in  full  force  and  virtue  in  law." 

By  signing  that  bond  Michael  Smith  and  his  sureties 
became  bound  to  perform  all  and  every  thing  that  the  law 
required  Smith  as  administrator  with  the  will  annexed,  to 
do,  and  our  inquiry  will  be  directed  to  ascertaining 
what  the  law  does  require  an  executor,  or  administrator 
with  the  wiU  annexed  to  do,  in  case  the  will  is  decided  to 
be  void  after  the  grant  of  letters  and  the  giving  of  the  bond. 

By  sec.  320  of  Art.  93  of  the  Code,  it  is  provided  that  if 
after  letters  testamentary  are  granted  the  Court  shall 
decide  against  the  probate  of  a  will,  the  letters  shall  be 
revoked. 

By  sec.  243  of  the  same  Article,  it  is  provided  that  when- 
ever the  Orphans'  Court  shall  revoke  letters  testamentary 
or  of  administration,  and  the  party  whose  letters  shall  be 
revoked  shall  not  within  a  reasonable  time  deliver  over  to 
the  new  administrator  all  the  unadministered  assets  in  his 
hands,  the  Court  may  direct  suit  on  his  bond. 

These  two  sections  contain  the  whole  law  applicable  to 
this  case,  and  declare  in  most  unmistakable  terms  that  it 


Digitized  by  VjOOQIC 


APRIL   TERM,  1885.  107 


State,  use  of  Stockbridge,  Adm'r  m.  Smith  and  McDevitt. 

shall  be  the  legal  duty  of  an  executor  (and  an  administra- 
tor with  the  will  annexed^  stands  upon  precisely  the  same 
footing)  whenever  the  will  is  set  aside  after  he  has  taken 
out  letters  and  given  bond,  to  deliver  over  to  the  new  ad- 
ministrator all  the  unadministered  property  in  his  hAnds, 
and  if  he  does  not  his  bond  is  liable. 

When  therefore,  Michael  Smith  and  his  securities  signed 
that  bond,  they  all  covenanted  that  he  should  perform  the 
office  of  administrator  with  the  will  annexed,  according  to 
law  J  and  as  the  law  made  it  a  part  of  that  office  and  duty 
to  pay  over  to  the  new  administrator,  in  case  the  will  was 
set  aside  all  unadministered  assets,  his  failure  to  do  so  was 
a  manifest  breach  of  that  condition,  and  the  Court  below 
was  in  error  in  holding  otherwise.. 

The  prayer  offered  by  the  plaintiff  we  think  should 
have  been  granted. 

Sec.  243  of  Article  93  of  the  Code  says  that  the  removed 
executor  or  administrator  shall  deliver  over  to  the  new  ad- 
ministrator "all  the  property  of  the  deceased  remaining  in 
his  hands  unadministered,  and  also  all  the  books,  bonds, 
notes,  and  evidences  of  debt,  or  funds,  and  all  title  to  prop- 
erty or  stocks  which  belong  to,  or  are  due,  or  which  may 
become  due  to  the  decedent,  in  his  possession,  and  also  pay 
over  to  such  new  administrator,  or  remaining  executor  or 
administrator  of  the  decedent,  all  the  money  due  to  him  as 
executor  or  administrator  of  the  decedent." 

This  section  is  a  codification  of  the  Act  of  1831,  and  is  as 
comprehensive  as  language  can  well  make  it.  The  first 
part  of  it  includes  all  property  that  remains  in  specie,  all 
notes,  bonds,  or  evidences  of  debt  or  money,  and  all  title 
to  property  belonging  to  the  decedent. 

This  part  of  the  section  would  certainly  include  all 
money  of  the  decedent  which  the  removed  executor  had 
in  his  possession,  and  which'  he  had  not  wasted  or  con- 
verted to  his  own  use.     But  the   section  goes  further  and 
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provides  that  tlie  removed  executor  shall  pay  over  to  the 
new  administrator  all  the  money  due  (from  the  removed 
executor),  to  him,  (the  new  administrator),  as  administra- 
trator  of  the  decedent. 

Uliless  these  latter  words  include  the  money  wasted,  or 
converted  to  his  own  use,  hy  the  removed  executor,  they 
are  meaningless.  Upon  every  principle  of  law  and  justice, 
the  removed  executor  owes  to  his  successor  in  office  every 
cent  of  the  money  of  his  decedent  which  he  had  ever  re- 
ceived, or  was  liable  for,  and  which  he  had  not  paid  away 
in  due  course  of  his  administration.  We  think  it  is  clearly 
the  intention  of  this  section  to  enable  the  new  administra- 
tor to  recover  all  that  was  recoverable  by  any  one  from  the 
removed  executor,  and  to  distribute  it  according  to  law. 
That  the  intention  of  the  Legislature,  in  so  enacting,  was 
to  prevent  the  multiplicity  of  suits  that  would  be  neces- 
sary if  each  creditor  or  distributee  of  the  decedent,  was 
driven  to  a  separate  suit,  on  the  bond  of  the  removed  exe- 
cutor, for  his  or  her  share  of  the  wasted  assets. 

The  case  of  Hagthorp,  et  al.  vs.  Hookas  Adm'rs,  \  G,  & 
t/".,  270,  and  the  cases  in  the  Supreme  Court  pressed  before 
us  in  argument  w«re  cases  under  the  Act  of  1798,  and 
have  no  application  to  this  case  which  depends  entirely 
upon  the  Act  of  1831. 

But  the  case  otState^  use  o/Dittman,  Adm*r  vs,  Robinson 
and  Campbell,  57  Md,,  486,  is  an  authority  directly  upon 
this  point.  In  that  case,  the  executor,  who  was  tenant  for 
life  of  certain  money,  was  ordered  to  bring  the  money 
into  Court  for  investment.  Upon  her  failure  to  do  so,  her 
letters  were  revoked  and  a  new  administrator  was  ap- 
pointed.    The  Court  said : 

"  If  the  same  was  not  invested,  but  remained  in  her 
hands,  or  had  been  misapplied  or  squandered^  the  new  ad- 
ministrator properly  clothed  with  authority  to  sue,  could 
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recover  from  her  and  her  securities,  for  the  purpose  of 
doing  what  the  removed  administrator  had  neglected  to 
do." 

Judgment  reversed  unth  costs,  and 

new  trial  awarded. 
(Decided  24th  June,  1885.) 

MiLLBR,  J.,  dissented. 


Perry  Matthews  vs.  Nancy  Turner,  and  Malvina 
Jennings  Woodyard. 

JEjectment — Bequest  of  leasehold  property — Assent  of  Execu- 
tor— Inventory — Legatee— -Construction  of  the  Act  of  1833, 
ch.  276,  (Art.  75,  sees.  50  and  61,  of  the  Code) — Function 
of  the  Jury. 

In  an  action  of  ejectment  by  legatees  to  recover  leasehold  property 
specifically  bequeathed  to  them,  it  is  not  necessary  to  pro?e,  in 
addition  to  the  probate  of  the  will,  aijd  the  grant  of  letters  testa- 
mentary, and  the  assent  of  the  executor  to  the  legacy,  that  the 
property  was  included  in  the  inventory  returned  by  the  executor 
and  was  distributed  to  the  legatees  by  the  order  of  the  Orphans^ 
Court 

Upon  the  death  of  the  testator  his  entire  personal  estate,  including 
property  specifically  bequeathed,  devolves  on  the  executor  to  be 
administered  by  him  for  the  benefit  of  creditors,  and  the  payment 
of  legacies,  and  the  balance,  if  any,  to  be  distributed  to  the  persons 
entitled  under  the  statute  of  distributions. 

The  entire  personal  estate  ought  to  be  returned  in  the  inventory  to  the 
Orphans'  Court.  But  the  title  of  a  legatee  to  property  specifically 
bequeathed,  does  not  depend  upon  the  inventory  returned  by  the 
executor,  nor  does  it  necessarily  depend  upon  the  orders  of  the 
Orphans'  Court. 
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By  the  will  itself  the  legatee  gets  an  inchoate  tUU^  and  when  the  debta 
are  paid,  and  the  executor  assents  to  the  delivery  of  the  property 
to  the  legatee,  the  title  of  the  latter  is  thereby  perfected ;  nothing 
more  is  necessary;  and  upon  the  title  thus  perfected  the  legatee 
may  maintain  an  action  of  ejectment  if  the  property  be  leasehold, 
and  an  action  of  trover  for  the  conversion  of  personal  property. 

After  a  verdict  in  ejectment  in  favor  of  the  plaintiffs,  a  motion  was 
made  in  arrest  of  judgment  on  the  ground  that  the  plaintiffs  could 
not  recover  an  undivided  three-fourths,  under  a  declaration  in  which 
they  claimed  the  entire  tract.    Held  : 

1st.  That  whatever  force  there  might  be  in  this  objection  arising  from 
what  was  said  in  Magruder,  et  at  vs.  Peter,  et  dl.,  4  G.  d  J.,  881,  it 
was  clear,  since  the  passage  of  the  Act  of  1888,  ch.  276,  sections  1 
and  8,  (Code,  Art.  75,  sees.  60  and  51.)  no  such  objection  could  be 
maintained. 

2nd.  That  it  was  not  only  proper,  but  strictly  within  the  function 
and  duty  of  the  jury  to  define  the  interest  which  the  plaintiffs  were 
entitled  to  be  put  in  possession  of.  If  upon  the  evidence  they  were 
not  entitled  to  recover  the  whole,  but  only  some  undivided  part,  it 
was  for  the  jury  to  decide  how  much. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

This  was  an  action  of  ejectment  brought  by  the  appel- 
lees to  recover  a  lot  of  ground,  the  leasehold  interest  in 
which  was  bequeathed  to  them  and  a  certain  Mary  Beho, 
in  the  proportions  of  one-half  to  one  of  the  plaintiflFs  for 
life,  and  one-half  to  the  other  of  the  said  plaintiffs  and  said 
Mary  Beho,  share  and  share  alike. 

First  Exception. — At  the  trial  the  plaintiffs  having 
offered  in  evidence  the  will  of  the  testatrix,  and  the  papers 
showing  title  in  the  testatrix,  then  offered  evidence  tend- 
ing to  prove  that  on  the  23rd  of  January,  1854,  letters  tes- 
tamentary upon  the  said  will  were  granted  by  the  Or- 
phans' Court  of  Baltimore  City,  to  the  executrixes  therein 
named.  Whereupon  the  defendant's  counsel  asked  the 
Court  to  rule  out  all  of  the  plaintiffs'  said  documentary 
evidence,  unless  the  same  was  to  be  followed  up  by  the 
production  of  the  inventory  of  the  personal  estate  of  the 
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.  said  Mary  Turner,  including  the  lot  in  question,  or  an  ad- 
ministration account  distributing  the  same  to  the  legatees, 
to  whom  the  same  was  bequeathed  in  and  by  the  same 
will ;  which  the  Court  (Brown,  J.)  refused  to  do.  The  de- 
fendant excepted. 

Seconk  Exception. — Not  passed  upon  by  the  Court. 

Third  Exception, — The  plaintiffs'  testimony  being  closed, 
the  defendant  offered  in  evidence  a  duly  certified  copy  of 
the  inventory  of  the  estate  of  Mary  Turner,  for  the  pur- 
pose of  showing  that  the  property  in  dispute  was  never 
returned  to  the  Orphans'  Court  by  the  executrixes,  and 
also  offered  a  duly  certified  copy  of  the  administration 
account  passed  by  said  executrixes,  to  show  that  this  prop- 
erty was  never  returned  by  the  executrixes  as  part  of 
Mary  Turner's  estate,  and  that  it  had  not  been  distributed 
to  the  plaintiffs  through  the  Orphans'  Court;  and  offered 
further  to  follow  up  this  evidence  by  proving  that  said  in- 
ventory and  administration  account  were  the  only  inven- 
tory and  account  ever  returned  or  passed  by  said  Court. 
Upon  objection  by  plaintiffs'  counsel,  the  Court  ruled  all 
of  this  evidence  inadmissible  for  the  purpose  stated.  The 
defendant  excepted. 

Fourth  Exception, — All  the  testimony  being  in,  the 
plaintiffs  offered  the  following  prayer  : 

That  if  the  jury  find  from  the  evidence  that  Mary  Tur- 
ner died  in  or  about  the  month  of  January,  1854,  possessed 
of  the  leasehold  of  the  lot  of  ground  described  in  the  in- 
denture of  lease  made  between  William  K.  Orrick  and 
wife  of  the  one  part,  and  Mary  Turner  of  the  other  part, 
dated  the  3rd  of  May,  1842,  in  evidence,  under  the  said 
lease  ;  and  that  after  her  death  her  last  will  and  testa- 
ment, dated  the  17th  of  November,  1851,  also  in  evidence, 
was  proved  in  the  Orphans'  Court  of  Baltimore  City;  and 
that  letters  testamentary  thereon  were  granted  by  the  said 
Orphans'  Court  to  her  daughters,  Mary  and  Nancy,  the 
executrixes  in  the  said  will  named,  by  the  names  of  Mary 
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Siddons  and  Nancy  Turner,  as  shown  by  the  certificate  of 
the  register  of  wills  of  Baltimore  City,  also  in  evidence ; 
and  that  thereupon  Malvina  Jennings  Woodyard,  Mary 
Siddons  and  Nancy  Turner,  the  persons  to  whom  the  said 
lot  of  ground  was  devised  in  and  by  the  said  will,  entered 
into  possession  thereof  under  the  said  devise,  with  the 
assent  of  the  said  executrixes ;  and  that  on  or  about  the 
6th  of  July,  1860,  the  deed  of  that  date  made  between 
Nancy  Turner  and  Malvina  Jennings  Woodyard  of  the  one 
part,  and  Mary  Beho  (formerly  Mary  Siddons)  of  the  other 
part,  was  executed  and  acknowledged  by  the  said  Nancy 
and  Malvina  Jennings  and  delivered  to  the  said  Mary, 
and  was  duly  recorded,  and  shall  further  find  that  the 
parcel  of  ground  described  in  the  said  last  mentioned  deed 
is  part  of  the  lot  described  in  the  said  deed  of  lease  from 
William  K.  Orrick  and  wife  to  Mary  Turner,  but  does  not 
include  any  of  the  land  sought  to  be  recovered  in  this 
action  ;  and  shall  further  find  that  the  said  Nancy  Turner 
and  Malvina  Jennings  Woodyard,  are  the  same  persons 
who  are  the  plaintiffs  in  this  action,  then  the  plaintiffs  are 
entitled  to  a  verdict  in  their  favor  for  three  equal  undi- 
vided fourth  parts  of  all  the  land  sought  to  be  recovered 
in  this  action,  and  described  in  the  declaration,  except 
that  part  thereof  as  to  which  the  defendant  has  disclaimed 
having  any  interest  therein,  as  shown  by  his  disclaimer  or 
amended  plea,  filed  in  this  case  on  the  19th  day  of  Novem- 
ber, 1884. 

And  the  defendant  offered  the  five  prayers  following : 

1.  That  there  is  no  evidence  in  the  cause  on  which  the 
plaintiffs  can  recover,  because  there  is  no  evidence  that  the 
leasehold  interest  in  the  property  sought  to  be  recovered, 
was  ever  returned  to  the  Orphans'  Court  of  Baltimore 
City  by  the  executrixes  of  the  last  will  of  Mary  Turner, 
deceased,  (under  which  said  plaintiffs  claim,)  as  part  of 
the  personal  estate  of  said  Mary  Turner,  deceased. 

2.  That  there  is  no  evidence  in  the  cause  on  which  the 
plaintiffs  can  recover,  because  there  is  no  evidence  that  the 
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leasehold  interest  in  the  property  sought  to  be  recovered, 
was  ever  returned  in  any  inventory  or  otherwise,  to  the 
Orphans'  CJourt  of  Baltimore  City,  by  the  executrixes  ot 
the  last  will  of  Mary  Turner,  deceased,  (under  which  plain- 
tiffs claim),  as  part  of  the  personal  estate  of  Mary  Turner, 
nor  of  any  distribution  of  said  leasehold  property  under 
the  direction  or  order  of  the  Orphans'  Court  of  Baltimore 
City. 

3.  That  the  plaintiffs  are  not  entitled  to  recover  any- 
thing for  mesne  profits,  except  from  the  time  of  suit 
brought,  because  there  is  no  evidence  in  the  case  from  which 
the  jury  can  find  when  the  defendant  entered  into  posses- 
sion of  the  property  sought  to  be  recovered  in  this  action. 

5.  That  there  is  no  evidence  in  the  cause  from  which  the 
jury  can  find  that  the  legatees  of  the  property  sued  for, 
to  whom  the  same  was  devised  by  the  will  of  Mary  Tur- 
ner, deceased,  ever  entered  into  possession  of  said  property 
with  the  consent  of  the  executrixes  of  said  will,  and  that 
their  verdict  must  therefore  be  for  the  defendant. 

6.  That  if  the  jury  under  the  other  instructions  find  for 
the  plaintiffs  for  mesne  profits,  then  they  cannot  find  more 
than  the  annual  rental  of  the  land,  from  the  time  of  the 
institution  of  this  suit,  and  in  estimating  said  value,  they 
must  find  the  rental  value  of  said  land  as  if  the  same  were 
vacant  and  unimproved. 

The  Court  granted  the  prayer  of  the  plaintiffs,  and  re- 
jected the  first,  second,  fifth  and  sixth  of  the  prayers  of 
the  defendant,  and  granted  the  third. 

The  defendant  excepted  and  also  filed  the  following  spe- 
cial exception  to  the  plaintiffs'  prayer: 

The  defendant  specially  excepts  to  the  prayer  of  the  plain- 
tiffs, because  it  assumes  that  there  is  evidence  in  the  cause 
tending  to  show  "that  Malvina  Jennings  Woodyard,  Mary 
Siddons  and  Nancy  Turner,  the  devisees  to  whom  the  said 
lot  of  ground  (being  the  lot  of  ground  in  said  prayer  re- 
ferred to)  was  devised  in  and  by  the  said  will,  entered 
8  V.  64.  . 
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into  possession  thereof  under  the  said  will  and  devise  with 
the  assent  of  the  said  executrixes,"  (meaning  the  execu- 
trixes of  said  will  of  said  Mary  Turner,)  when  in  point  of 
fact  there  is  no  evidence  in  the  cause  tending  to  show 
said  facts. 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  three 
undivided  fourth  parts  of  all  the  land  sought  to  be  recov- 
ered, except  a  part  thereof  in  which  the  defendant  by  plea 
disclaimed  having  any  interest.  The  defendant  then 
moved  in  arrest  of  judgment  for  the  reason  set  forth  in  the 
opinion  of  this  Court.  But  the  Court  overruled  said  motion, 
and  judgment  was  rendered  in  favor  of  the  plaintiffs  in 
accordance  with  the  verdict.     The  defendant  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  Ritchie,  and  Bryan,  J. 

M  Porter  Eobey,  and  Robert  D,  Morrison^  for  the  appel- 
lant. 

The  appellees  could  acquire  no  legal  title  to  the  lease- 
hold property,  sought  to  be  recovered,  until  the  same  had 
gone  through  the  usual  prescribed  course  of  administra- 
tion. Cecily  dc.  vs.  Negro  Rose,  et  al,  17  Md.,  92 ;  Smith 
vs.  Wilsorij  AdmW,  17  Md,,  460 ;  Cecil  vs.  Clarke^  et  al., 
17  Md,,  508 ;  Merryman,  ExW  vs.  Long,  49  Md.,  540 ; 
Foos  vs.  Scarf,  et  al.,  55  Md.,  301. 

In  order  to  confer  upon  the  legatee  a  good  legal  title, 
it  is  not  sufficient  that  the  person  entitled  to  administer 
merely  qualifies  by  taking  the  usual  oath  and  giving  the 
bond  required ;  these  are  only  the  preliminary  requisites 
to  give  legal  force  and  effect  to  all  subsequent  acts  pre- 
scribed to  be  done  in  the  course  of  the  administration  ; 
and  until  these  acts  are  performed,  the  estate  is  in  an  unad- 
ministered  condition  within  the  meaning  of  the  testamen- 
tary law  of  this  State.  The  duties  of  an  administrator  are 
clearly  defined  by  the  statute,  and  must  be  fully  and 
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strictly  performed.  It  is  his  duty  to  gather  in  the  assets 
of  the  deceased,  return  an  inventory  of  them  to  the  Or- 
phans' Court,  pay  the  debts  against  the  estate,  and  dis- 
tribute the  surplus  remaining,  (if  any,)  to  the  parties 
entitled  thereto,  under  the  authority  and  direction  of  the 
Court.  To  enable  the  administrator  to  eflFectually  dis- 
charge these  and  all  other  duties  incident  to  the  full  and 
correct  administration  of  the  estate,  the  law  vests  in  him 
the  legal  title  of  the  testator  on  such  title  as  he  had,  and 
it  must  remain  in  him  until  the  duties  which  the  law  im- 
poses upon  him  have  been  performed,  and  the  purposes 
for  which  he  has  been  appointed  completely  accomplished. 
Alexander  V8,  Stewart,  8  G.  (&  J,,  226 ;  Scott  vs.  Fox,  14 
Md.,  ,391 ;  Neal,  et  al.  vs.  Charlton,  52  Md.,  495  ;  Wihon 
vs,  McCarty,  dec,  55  Md.,  277. 

Even  though  the  property  be  specifically  devised,  the 
legatees  take  no  legal  estate,  but  have  only  an  inchoate 
title  until  the  executor  qualifies,  returns  an  inventory  of 
the  assets  and  then  delivers  over  the  legacy.  The  common 
law  is  in  this  respect  materially  altered  and  abridged  by 
our  testamentary  system.  Cecil,  AdmW  vs.  Negro  Rose, 
et  al.,  17  Md.,  101,  102 ;  Snively  vs.  Beavans,  et  al.,  1 
Md.,  221 ;  Smith  vs.  Doe  ex  dem.  Dennis,  33  Md.,  450. 

The  case  of  Kent  vs.  Somervell,  T  G.d  J.,  265,  was  over- 
ruled in  Cecil,  AdmW,  dkc.  vs.  Negro  Rose,  17  Md.,  101. 

It  is  clear  that  it  was  not  the  intention  of  the  Legisla- 
ture that  property  specifically  devised  should  not  be  con- 
sidered assets,  and  returned  among  the  other  property  of 
the  deceased,  because  in  prescribing  what  shall  not  be 
deemed,  assets  in  the  hands  of  the  administrator,  this  dis- 
tinction is  not  made.  {Revised  Code,  Article  50,  sections 
142,  143.)  Section  145  of  same  Article  prescribes  what 
shall  be  deemed  assets,  and  section  144  requires  that  all 
the  assets  of  the  deceased  shall  be  included  and  returned 
in  the  inventory,  except  those  enumerated  in  sections  142 
and  143. 
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Even  before  the  Act  of  1860,  ch.  163,  though  the  admin- 
istrator might  renounce  his  right  to  commissions,  yet  the 
Legislature  intended  that  property  specifically  devised 
should  be  included  in  the  inventory,  as  well  as  the  other 
assets  of  the  deceased,  in  order  that  the  Orphans'  Court 
might  be  able  to  fix  the  commissions  to  be  allowed  the 
administrator,  that  the  State  might  collect  its  tax  thereon. 

The  executor  cannot  settle  the  estate  and  evade  the 
provisions  of  the  testamentary  law,  by  paying  the  debts 
and  legacies,  without  bringing  the  assets  of  the  deceased 
into  Court,  and  thus  deprive  the  State  of  its  tax  upon  his 
commissions.  This  would  be  in  contravention  of  the  rights 
of  the  public  and  against  the  policy  of  the  law.  Oioings' 
ExWs  V8.  Owing 8,  1  H.  &  G,y  484  ;  Brown  vs,  Stewart,  4 
Md,  Ch.  Dec,  368. 

This  Court  has  decided,  in  Scott  vs.  Dorsey,  \  H.  &  J.y 
227,  that  the  executor  is  entitled  to  commissions  on  the 
appraised  value  of  specific  legacies.  It  follows,  therefore, 
that  such  legacies  must  be  returned  in  order  that  the 
State  may  correctly  estimate  its  tax. 

Administration  cannot  be  presumed  from  lapse  of  time. 
Orders  granting  letters,  or  passing  distribution  accounts, 
are  judicial  acts  and  must  be  proven  from  the  record. 
Scott  vs.  Fox,  14  Md.,  396,  397  ;  Smith  vs.  Wilson,  Adm'r^ 
17  Md.,  468,  469;  Wilson,  Adm'r,  dkc.  of  Owens  vs.  Smith, 
10  Md.,  67. 

This  case,  it  will  be  seen,  is  in  this  respect  materially 
different  from  the  case  of  Ridenour,  et  al.  vs.  Keller,  2  Gill, 
134. 

The  Court  erred  in  overruling  the  defendant's  motion 
in  arrest  of  judgment. 

The  issue  raised  by  the  pleadings,  and  which  the  jury 
were  to  determine,  was  the  right  of  the  parties  to  the  whole 
of  the  ground  described  in  the  declaration.  The  issue 
joined  on  the  plea  of  not  guilty,  simply  put  on  trial  the 
plaintiff's'  title  to  the  estate  claimed  in  the  narr.  Kersh- 
ner  c6  Kurfman  vs.  Kershner's  Lessee,  36  Md.,  335-6. 
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It  is  true  it  was  competent  for  the  jury  to  find  for  the 
plaintiff  for  a  portion  less  than  the  whole,  but  a  verdict  for 
an  undivided  portion  of  the  whole  would  not  be  a  determin- 
ing of  the  rights  of  the  parties  as  set  up  by  the  pleadings, 
and  is,  therefore,  imperfect  in  substance,  and  no  judgment 
should  have  been  rendered  thereon.  The  verdict,  whether 
general  or  special,  must  decide  the  very  issue  ;  and,  if  it 
appears  to  the  Court  that  the  finding  is  different  from  the 
issue,  or  is  confined  to  only  a  part  of  the  issue,  no  judg- 
ment can  be  rendered  on  the  verdict.  Garland  vs.  Davis, 
16  Curtis,  52-3  ;  Patterson  vs.  The  U.  S.,  2  Wheaton,  225. 

The  plaintiffs  cannot  sue  for  a  whole  and  recover  an  un- 
divided portion  thereof,  the  character  of  the  estate  sued 
for  being  entirely  different  from  that  recovered.  Carroll, 
€t  al.  vs.  Norwood,  b  H.  dk  J.,  173-4 ;  1  Poe's  Pleading 
and  Practice,  sees.  259,  260. 

The  Act  of  1833,  ch.  276,  sec.  3,  does  not  change  the 
law  in  this  respect — this  Act  only  means  that  the  plain- 
tiff shall  recover  to  the  extent  of  his  interest  proven  in  the 
estate  sued  for. 

This  does  not  belong  to  that  class  of  cases  where  the 
defect  may  be  cured  by  the  verdict  under  the  Statute  of 
Jeofails;  the  defect  is  in  the  verdict  and  not  in  the  plead- 
ings, and  is  one  of  substance.  Defects  of  substance  cannot 
be  cured  by  the  verdict.    Garland  vs.  Davis,  16  Curtis,  54. 

M.  Sonnehill,  and  Arthur  W.  Machen,  for  the   appellees. 

"  In  ejectment,  the  title  of  the  testator  and  the  bequest 
to  the  claimant  being  proved,  all  that  is  necessary  to  com- 
plete the  claimant's  title  is  the  executor's  assent  to  the 
bequest."     3  Phill.  on  Evid.,  sec.  611. 

This  is  the  general  law,  and  there  is  no  statute  in  Mary- 
land qualifying  or  altering  it.  Hagthorp,  et  al.  vs.  Hook's 
AdmWs,  1  G.  (i  J.,  276 ;  Donaldson's  ExWs  vs.  Rahorg, 
Adm'x,  28  Md.,  5o,  57. 

It  is  not  pretended  that  any  debts  of  the  testatrix  re- 
main to  be  paid,  even  if  that  could  make  any  difference. 
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After  the  lapse  of  more  than  thirty  years  the  presump- 
tion is  that  all  debts  have  been  paid,  and  the  estate  folly 
administered.  Allender,  AdraW^  ike,  vs.  Eiston,  2  G.  dk  J., 
86 ;  BidenouVy  et  al.  vs.  Keller ,  2  Gill,  134. 

The  distinction  is  obvious  between  a  distribution  among 
next  of  kiuy  or  residuary  legatees,  which  the  nature  of 
the  case  makes  indispensable,  and  the  transmission  of  a 
specific  thing  distinctly  indicated  and  defined  by  the  will 
itself.  The  difference  between  the  two  cases  is  adverted 
to  in  Smith  vs.  Doe  ex  dent.  Dennis,  33  Md.,  449. 

The  motion  in  arrest  of  judgment  proceeds  on  the  ground 
of  a  supposed  error  in  the  verdict,  in  finding  for  an  undi- 
vided interest  in  the  land.  Obviously,  the  objection  is  not 
one  to  commend  itself  to  very  favorable  consideration .  The 
objection  is  to  the  verdict,  the  declaration  being,  as  must 
be  admitted,  free  from  exception  on  its  face,  so  that  had 
the  verdict  been  a  general  finding  for  the  defendant  there 
would  have  been  no  error  in  the  record  and  no  ground  for 
the  motion. 

The  effect  of  a  motion  for  error  in  the  verdict,  if  success- 
ful, is  only  that  a  venire  de  novo  is  awarded.  Gould  on^ 
Pleading,  ch.  X,  sec.  63,  p.  526 ;  2  Tidd's  Practice,  922  ; 
Leach  vs.  Tlwmas,  2  Mees.  dt  Wels.,  427  ;  Gould  vs.  Oliver, 
2  Man.  &  Gran.,  208,  238,  note. 

Even  where  there  is  error  in  pleading,  as  by  the  mis- 
joinder of  counts,  the  Court  will  now  in  general  award  a 
venire  de  novo.     2  Wms.  Saund.,  171  a,  note  b. 

But  there  is  here  no  error.  The  Act  of  1872,  ch.  346, 
provides  a  form  for  the  declaration  in  the  new  action  of 
ejectment,  expressly  declaring  that  it  shall  be  sufficient  to 
state  in  the  declaration  that  the  plaintiff  was  in  possession 
of  the  land  therein  described,  and  that  the  defendant  ejected 
him  therefrom  and  retains  possession  thereof,  and  the 
amount  of  damages  claimed  by  the  plaintiff.  This  form 
was  accurately  pursued  in  the  present  case.  It  would  be 
to  go  back  to  the  spirit  of  the  dark  ages  to  set  up  need- 
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lessly  an  unprofitable  refinement,  in  the  face  of  a  statute 
the  object  of  which  so  evidently  is  to  dispense  with  all 
subtleties  of  pleading. 

By  the  common  law  the  plaintiff  in  ejectment  could 
always  recover  less  (though  never  more)  than  was  laid  in 
the  declaration ;  and  upon  a  count  upon  a  demise  and  evic- 
tion of  the  entirety  could  recover  any  part  of  the  land,  or 
any  undivided  share  of  it.  Denn  ex  d.  Surges  vs.  Purvis, 
etal,  1  Burr,,  326 ;  Doe  d,  Bryant  vs,  Wippd,  1  Espinasse, 
360;  Roe  d.  Raper  vs.  Lonsdale,  12  East,  39;  Doe  vs. 
McFarland,  9  branch,  151  ;  3  Phill.  on  Ev.,  580,  and 
note  (2;)  2  Stark,  on  Evidence,  sec.  IV,  p.  310- ;  Adams 
on  Eject.,  211  ;  Gist  vs.  Rohinet,  3  Bibh,  2 ;  Patten's  Les- 
see vs.  Cooper,  1  Cooke,  333 ;  Squires  vs.  Riggs,  2  Hay- 
ward,  150 ;  Doe  ex  dem.  Godfrey,  et  al.  vs.  Cartwright,  4 
Dev.,  487 ;  Doe  ex  dem.  Bronson,  et  al.  vs.  Paynter,  4 
Dev.  dk  Batt.,  393 ;  Harrison,  et  al.  vs.  Stevens,  12  Wend., 
170;  Doe  ex  dem.  Chapin  vs.  Scott,  1  Chipman,  41. 

In  Carroll  vs.  Norwood,  5  H  &  J.,  174,, a  case  the  deci- 
sion in  which  it  is  unnecessary  to  question,  the  Court  gave 
expression  to  an  erroneous  dictum  that  a  plaintiff  in  eject- 
ment cannot  recover  an  undivided  part  when  he  claims  an 
entirety ;  and  Martin,  J.,  in  Magruder  vs.  Peter,  4  G.  dk 
J.,  331,  seems  to  re-assert  the  proposition,  not  necessary, 
however,  to  the  decision ;  but  reference  to  the  authorities 
cited  by  Judge  Martin  will  show  that  the  state  of  the  law 
was  misunderstood,  and  Denn  dem.  Purges  vs.  Purvis,  1 
Burrow,  326,  misinterpreted.  In  fact,  from  the  time  of 
Lord  Mansfield  down,  it  has  been  unquestioned  law  in 
England  that  any  undivided  share  is  recoverable  upon  a 
declaration  claiming  the  entirety.  And  the  American 
decisions,  out  of  Maryland,  have  been  in  full  accord  with 
those  in  Westminster  Hall.  And  a  careful  examination  of 
the  Maryland  cases  relied  on  upon  the  other  side,  will 
make  it  apparent  that  the  question  was  not  necessarily  in- 
volved in  the  decision  of  any  of  them.     And  the  General 
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Court  had  expressly  decided  in  Cretzer'a  Lessee  vs.  ThomaSy 
1  H,  &  J.y  463,  a  case  which  does  not  seem  to  have  heen 
referred  to  in  Carroll  vs.  Norwood,  that  a  plaintiflf,  count- 
ing upon  a  demise  of  an  entire  tract,  might  recover  anun- 
divided  moiety.  And  Carroll  vs.  Norwoody  and  all  the 
later  cases  apparently  approving  the  dictum  in  it,  were 
prior  to  the  passage  of  the  Act  of  1833,  ch.  276.  That  Act 
by  necessary  implication  negatived  the  rule  in  question, 
for,  as  it  provided  that  in  any  case  of  a  joint  holding,  the 
plaintiffs  might  declare  on  a  joint  demise,  and  further  en- 
acted that  if  title  be  shown  in  any  of  the  lessors  of  the 
plaintiff,  he  could  recover  to  the  extent  of  his  title,  not- 
withstanding the  joinder  of  others  who  had  no  interest  or 
had  parted  with  their  interest,  it  is  manifest  that  the  par- 
tial recovery  in  the  latter  case  is  inconsistent  with  the 
existence  of  any  rule  of  law  which  prohibits  the  recovery 
of  an  undivided  share  under  a  count  for  the  entirety.  Dor- 
sey  on  Ejectmenty  p.  22,  note  (14). 

And  since  this  amendment  of  the  law  the  question  has 
never  been  made.  But,  since  the  adoption  of  the  Code, 
and  the  more  radical  change  in  the  direction  of  simplifica- 
tion made  by  the  Act  of  1872,  ch.  346,  the  point  seems  to 
be  one  rather  of  curiosity  than  substantial  importance. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

The  main  question  in  this  appeal  is  whether,  in  an  action 
of  ejectment  by  legatees  to  recover  certain  leasehold  prop- 
erty specifically  bequeathed  to  them,  it  is  necessary  to 
prove  in  addition  to  the  probate  of  the  will,  and  the  grant 
of  letters  testamentary  and  the  absent  of  the  execvior  to 
the  legacy,  that  the  property  was  included  in  the  inven- 
tory returned  by  the  executors,  and  was  distributed  to  the 
legatees  by  the  order  of  the  Orphans'  Court? 

There  ought  not  to  be  any  difficulty  in  determining  this 
question.  Upon  the  death  of  the  testator  Ins  entire  per- 
sonal estate,  including  propertj'^  specifically  bequeathed, 
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devolves  on  the  executor,  to  be  administered  by  him  for 
the  benefit  of  creditors,  and  the  payment  of  legacies,  and  the 
balance,  if  any,  to  be  distributed  to  the  persons  entitled 
under  the  statute  of  distributions.  Strictly  speaking,  the 
entire  personal  estate  ought  to  be  returned  in  the  inven- 
tory to  the  Orphans'  Court.  But  the  title  of  a  legatee  to 
property  specifically  bequeathed,  does  not  depend  upon 
the  inventory  returned  by  the  executor,  nor  does  it  neces- 
sarily depend  upon  the  orders  of  the  Orphans'  Court.  By 
the  will  itself,  the  legatee  gets  an  inchoate  title,  and  when 
the  debts  are  paid,  and  the  executor  assents  to  the  deliv- 
ery of  the  property  to  the  legatee,  the  title  of  the  latter  is 
thereby  perfected.  Nothing  more  is  necessary,  and  upon 
the  title  thus  perfected,  the  legatee  may  maintain  an  ac- 
tion of  ejectment  if  the  property  be  leasehold,  or  an  action 
of  trover  for  the  conversion  of  personal  property.  There 
is  no  error  therefore  in  the  rulings  of  the  Court  in  the  first, 
third  and  fourth  bills  of  exception.  Bacon's  Ahridg, 
Legacies,  L;  2  Williams  on  Executors,  1378;  Comyns 
Digest  Adm'r,  (C,  6) ;  1  Roper  on  Legacies,  848-851 ; 
3  Preston  on  Abstracts  of  Title,  145 ;  Doe  dem,  Saye  and 
Sele  vs.  Guy,  3  East,  120 ;  Stevenson,  et  al.  vs.  Mayor,  dec, 
of  Liverpool,  L.  R,,  10  Q.  B.,  81. 

After  verdict,  a  motion  was  made  in  arrest  of  judgment, 
on  the  ground  that  the  plaintiflFs  could  not  recover  an  un- 
divided  three-fourths  under  a  declaration,  in  which  they 
claimed  the  entire  tract.  Whatever  force  there  may  be  in 
this  objection,  arising  from  what  was  said,  in  Magruder  vs. 
Peter,  4  G.  dk  J.,  331,  it  is  clear,  since  the  passage  of  the 
Act  of  1833,  chap.  276,  no  such  objection  can  be  main- 
tained. The  provisions  of  this  Act  are  by  necessary  im- 
plication inconsistent  with  the  objection  now  made.  The 
Act  provides  not  only  in  the  case  of  a  joint  holding,  the 
plaintiffs  may  declare  on  a  joint  demise,  but  further,  that 
if  title  be  shown  in  any  of  the  lessors  of  the  plaintiff,  he 
may  recover  to  the  extentof  his  title,  notwithstanding  the 
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joinder  of  others  who  had  no  title,  or  who  had  parted  with 
their  interest.  The  Act  in  thus  permitting  the  plaintiff 
to  recover  to  the  extent  of  his  title,  without  regard  to  the 
title  as  claimed  in  the  declaration,  is  plainly  inconsistent 
with  the  existence  of  a  rule  of  law,  which  prohibits  the 
recovery  of  an  undivided  share,  under  a  count  for  the  en- 
tirety. 

In  the  case  before  us,  it  was  not  only  proper,  but  strictly 
within  the  function  and  duty  of  the  jury  to  define  the  in- 
terest which  the  plaintiffs  were  entitled  to  be  put  in  pos« 
session  of.  If  upon  the  evidence  they  were  not  entitled  to 
recover  the  whole,  but  only  some  undivided  part,  the  jury 
must  decide  how  much.  Denn  ex.  dem.  Burgee  vs.  Purvis^ 
et  al.j  1  Burrow^  326:  Doe  ex.  dem.  Bryant,  et  al.  vs. 
Wippel,  1  Espinasse,  360 ;  Boe  ex.  dem.  Baper  vs.  Lons^ 
dale,  12  East,  39  ;  3  Phil,  on  Evi.,  580,  and  note  (2) ;  2 
Stark,  on  Evi.,  Ejectment,  Sec.  IV,  310;  Adams  on  Eject-- 
ment,  211;  Parke,  B.;  Doe  dem.  Hellyer  vs.  King,  6  Exch., 
79.4. 

Finding  no.error  in  the  rulings,  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 
(Decided  24th  June,  1885.) 


Thomas  O'Connell  vs.  James  T.  Kilpatrick,  and 
Prank  E.  Kilpatrick,  trading  as  F.  E,  Kilpat- 
rick &  Co. 

Admissibility  of  Evidence. 

In  an  action  to  recover  damages  for  the  alleged  unlawful  taking  of 
the  plaintiffs'  goods,  evidence  offered  on  the  part  of  the  defendant, 
tending  to  show  that  the  party  from  whom  the  plaintiff  claimed 
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title  had  difiposed  of  the  goods  for  the  purpose  of  defrauding  his 
creditors,  and  that  the  plaintiffs*  agent  had  participated  in  the 
fraud,  is  admissible. 

Appeal  from  the  Court  of  Common  Pleas. 

This  suit  was  brought  by  the  appellees  to  recover  dam- 
ages of  the  appellant  for  the  alleged  illegal  seizure  of  the 
plaintiffs'  goods.  (Vide  the  case  of  O'Connell  V8,  Ackermariy 
62  ifd,  337.) 

First  Exception, — At  the  trial  of  this  cause  the  plain- 
tiffs, to  maintain  the  issues  on  their  part  joined,  proved  by 
John  H.  V.  Ackerman,  that  his  firm,  Ackerman  &  Ben- 
nett, were  the  agents  of  the  plaintiffs,  and  sold  to  George 
H.  H.  Condon,  in  March,  1882,  a  bill  of  goods  amounting 
to  $230,  for  which  a  four  months  note  was  given,  fall- 
ing due  July  17th  ;  that  in  June  anothet  bill  was  sold 
by  them  to  Condon  for  $280,  for  which  a  three  months 
note  was  given ;  a  third  bill  was  sold  to  Condon,  delivered 
14th  July,  amounting  to  $800.  These  last  goods  were 
supplied  from  goods  in  the  store  of  Ackerman  &  Bennett, 
they  selling  by  sample  generally,  but  these  goods  were  a 
lot  left  there  for  sale  out  of  the  usual  course  of  their  busi- 
ness as  agents ;  Ackerman  &  Bennett  communicated  to  the 
plaintiffs  Condon's  offer  to  purchase  these  goods,  Condon 
having  made  an  offer  less  than  the  usual  price,  the  goods 
not  being  seasonable,  saying  if  they  received  no  instruc- 
tions to  the  contrary,  they  would  sell  them  to  him.  Hear- 
ing nothing  from  the  plaintiffs  the  sale  was  consummated 
and  the  goods  delivered  on  the  14th  of  July,  1882.  On 
the  17th  of  July,  the  note  first  above  mentioned  was  pro- 
tested. Witness  heard  of  this  on  the  20th  or  21st  of  July, 
Condon  told  witness  he  had  not  quite  enough  money  to 
meet  the  note,  but  would  pay  it  in  a  few  days;  witness 
again  visited  Condon  in  a  few  days,  but  was  put  off  with 
promises.  In  August  witness  was  instructed  by  plaintiffs 
to  take  payment  as  he  could,  in  instalments,  but  nothing 


Digitized  by  VjOOQIC 


124  MARYLAND  REPORTS. 


O^Connell  9»,  Kilpatrick  &  Co. 

was  paid  up  to  the  early  part  of  September.  Mr.  Kil- 
patrick then  went  with  witness  to  Condon's  store ;  he 
talked  plausibly  and  promised  to  pay ;  witness  called  every 
day,  having  been  told  to  call  by  plaintiffs  and  by  C!ondon. 
The  day  before  O'Conneirs  attachment,  witness  by  instruc- 
tions of  his  principals,  went  to  Mr.  Nelson's  office  to  take 
advice  of  counsel,  and  then  went  to  Condon's  store  and 
offered  to  take  back  one-half  the  last  bill ;  Condon  did 
not  object,  but  asked  time  ;  witness  insisted  on  it ;  he  then 
promised  to  give  half  of  the  last  bill  in  goods  purchased  of 
Kilpatrick;  next  day  Bennett  and  witness  went  to  Con- 
don's store  and  selected  four  hundred  and  forty  dollars  in 
goods,  at  the  prices  billed  to  Condon,  we  took  them  away ; 
while  packing  these  goods,  in  common  with  others,  the 
plaintiffs  having  ordered  all  their  goods  to  be  returned  to 
them,  O'Connell  came  in  and  said :  "  where  are  the  goods 
you  took  from  Condon's  ?  "  witness  pointed  them  out,  at 
the  same  time  telling  him  they  were  Kilpatrick's  goods. 
O'Connell  and  the  sheriff  came  in  and  they  took  them 
away,  O'Connell  entering  the  store  first;  witness  immedi- 
ately went  to  Mr.  Nelson's  office,  and  thence  to  Condon's 
store,  which  was  still  open,  and  which  was  apparently  well 
stocked ;  the  goods  taken  from  Condon's  store  by  witness 
and  Bennett  were  worth  $500,  he  having  been  asked  to 
state  the  value  of  the  goods  seized.  Ackerman  further 
testified  that  Ackerman  &  Bennett  were  agents  of  the 
plaintiffs,  to  sell  by  sample  goods  manufactured  in  New 
Jersey,  and  which  were  shipped  from  the  factory  to  pur- 
chasers ;  they  kept  samples  at  their  store-room  on  Sharp 
street;  they  sometimes  took  notes  from  purchasers  and 
forwarded,  and  occasionally  collected  bills  when  directed 
to  do  so  by  their  principals. 

The  defendant's  attorney  on  cross-examining  the  wit- 
ness, asked  him  did  you  go  to  John  C.  Stalfort,  a  couple 
of  days  before  Condon's  note  to  Stalfort  was  due,  and  tell 
him  Condon  was  not  going  to  pay   it,  and  it  was  no  use 
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suing,  as  by  suing  he  would  never  get  a  cent,  or  words  to 
that  effect?  To  this  interrogatory,  the  plaintiffs,  by  their 
attorney,  objected,  and  the  Court  sustained  the  objection, 
and  ruled  the  question  out  as  inadmissible  at  this  stage  of 
the  case  ;  to  this  ruling  of  the  Court  the  defendant  ex- 
cepted. 

Second  Exception. — After  the  plaintiffs  had  offered  the 
evidence  set  forth  in  the  first  bill  of  exception,  all  of  which 
is  made  part  hereof,  the  plaintiffs'  witness  Ackerman,  on 
further  cross-examination,  testified,  that  he  did  not  know, 
during  the  time  from  the  17th  of  July,  to  O'Connell's  at- 
tachment, by  Condon's  statements  or  otherwise,  that  Con- 
don had  removed  goods  from  his  store  not  in  the  ordinary 
course  of  business.  That  afterwards  there  was  a  shoe  store 
opened  on  Baltimore  street,  and  Condon  was  tending  it; 
witness  asked  him  if  it  was  his  business,  and  he  said  no,  it 
was  M.  Regan's  business ;  witness  saw  Condon  and  his  son 
attending  to  the  business,  saw  no  one  else  there  except  once 
when  he  saw  two  strangers  sitting  back ;  witness  got  no 
satisfactory  information ;  witness  was  there  two  or  three 
times,  thought  he  recognized  some  of  Kilpatrick's  made 
shoes ;  Condon  laughed  and  said,  "  that's  part  of  the  stock 
taken  by  the  sheriff  from  your  store ; "  witness  showed 
him  samples,  but  as  he  said  he  was  not  able  to  buy  for 
cash,  witness  did  not  sell  to  him. 

On  re-examination  the  witness  said  that  the  goods  taken 
by  the  sheriff  were  sold  by  the  sheriff  before  the  trial  of 
the  attachment  suit.  The  plaintiffs  then  offered  evidence 
by  George  W.  Roseman,  tending  to  prove  that  the  witness 
is  a  deputy  sheriff,  and  went  to  Ackerman  &  Bennett's  at 
direction  of  Mr.  O'Connell  and  Mr.  Mullin,  to  serve  an 
attachment  issued  at  the  suit  of  O'Connell  vs.  Condon; 
Mr.  O'Connell  told  me  to  take  such  goods  as  came  from 
Mr.  Condon's  store  on  Fayette  street;  witness  made  in- 
quiry of  Ackerman  &  Bennett  for  the  goods  which  came 
from  Condon's  store ;  O'Connell  was  with  witness ;  witnesa 
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asked  Ackerman  to  point  out  the  goods ;  Ackerman  did 
so;  witness  made  a  schedule  and  appraisement.  The 
goods  were  after  that  held  under  the  attachment ;  witness 
does  not  think  he  asked  any  question  about  Kilpatrick, 
and  don't  remember  Ackerman's  saying  they  were  Kil- 
patrick's  goods ;  took  no  goods  except  such  as  Ackerman 
pointed  out,  as  having  come  from  Condon's  store  ;  Bennett 
was  one  of  the  appraisers,  but  witness  thinks  he  excused 
Ackerman  from  acting  as  an  a{)praiser. 

The  plaintiffs  then  offered  evidence  by  V.  B.  Bennett, 
tending  to  prove  that  he  was  of  the  firm  of  Ackerman  & 
Bennett,  who  were  agents  of  the  plaintiffs  at  the  time  of 
the  service  of  the  attachment  in  the  store  of  Ackerman  & 
Bennett ;  witness  was  talking  with  O'Connell,  and  Acker- 
man was  talking  with  the  deputy  sheriff;  O'Connell  asked 
"  where  are  the  goods  you  got  from  CJondon's  ?  "  or  "  where 
are  Condon's  goods?"  Witness  remarked,  "we  have  no 
goods  of  Condon's,  but  have  some  goods  returned  by  Con- 
don to  F.  E.  Kilpatrick  &  Co.,  in  payment  of  a  bill ;  "  to 
which  O'Connell  replied,  "I'll  show  you  about  that,"  or 
"  we  will  see  about  that,"  or  something  to  that  effect ;  the 
goods  were  in  boxes  and  cartoons ;  they  were  taken  away ; 
there  were  shoes,  and  witness  thinks  boots  ;  witness  could 
not  say  the  number  of  boxes,  cases,  or  dozens ;  several 
dozen  pairs  of  shoes  were  taken;  witness  was -one  of  the 
appraisers;  it  was  agreed  between  O'Connell  and  our- 
selves that  the  goods  should  be  valued  on  the  basis  on 
which  they  had  been  taken  from  Condon. 

The  plaintiffs  having  closed  their  direct  evidence,  the 
defendant  produced  as  a  witness  on  his  behalf  John  C. 
Stalfort,  who  being  duly  sworn,  was  asked  by  the  defend- 
ant's attorney  "whether  in  the  summer  of  1882,  the  wit- 
ness was  a  creditor  of  George  H.  H.  Condon,"  and  on  the 
question  being  objected  to  by  the  plaintiffs'  attorney,  and 
the  Court  calling  for  the  object  of  the  defendant's  attorney 
in  asking  the  question,  he  stated  that  he  intended  to  follow 
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up  the  question  by  the  offer  of  evidence  by  the  witness  and 
others,  tending  to  show  that  Condon  was  then  engaged  in 
an  attempt  to  defraud  his  creditors,  and  that  Ackerman, 
the  agent  of  the  plaintiffs,  aided  and  abetted  Condon  in 
this  attempt,  and  that  the  delivery  of  the  goods,  for  the 
taking  of  which  the  plaintiffs  sue  in  this  case,  was  part  of 
the  consideration  given  by  Condon  to  Ackerman  for  his 
aid  and  co-operation.  But  the  plaintiffs  objected  first  to 
the  question,  and  then  to  the  question  after  the  defend- 
ant's counsel  had  stated  his  proffer  of  further  proof;  and 
the  Court  sustained  the  objection,  and  directed  the  witness 
not  to  answer  the  question;  to  this  ruling  of  the  Court  the 
defendant  excepted. 

Third  Exception, — The  defendant,  offered  by  Thomas 
O'Connell,  evidence  tending  to  prove  that  the  witness  is 
the  defendant;  that  in  May,  1882,  Condon  renewed  his 
promissory  note  to  witness,  payable  in  July,  but  it  was  not 
paid.  The  defendant's  attorney  then  asked  the  witness, 
"please  state  whether  Condon  made  a  proposition  to  you  in 
1882  ?  "  The  plaintiffs'  attorney  objected  to  this  question, 
and  the  Court  asked  defendant's  attorney  what  he  intended 
to  prove  by  it,  and  he  said  that  he  expected  to  prove  by 
the  witness  in  answer  to  the  said  question,  that  Condon 
came  to  witness  and  offered  to  give  him  goods  of  the  value 
of  four  or  five  times  his  debt,  if  he  would  keep  them  safe 
from  his  (Condon's)  creditors,  till  he  (Condon)  was  able  to 
effect  a  settlement  with  his  creditors  at  less  than  the 
amount  due  them.  That  witness  refused  said  offer,  and 
declined  to  have  anything  to  do  with  it.  The  attorney  for 
the  defendant  further  proffered  to  follow  up  said  testimony 
by  other  evidence,  showing  the  intent  of  said  Condon  to 
defraud  his  creditors,  and  that  Ackerman,  the  plaintiffs' 
agent,  knew  such  fraudulent  intention  of  Condon,  and 
aided  and  participated  in  it,  particularly  by  agreeing 
to  act  as  trustee  under  a  deed  of  trust  from  Condon, 
which  was  professedly  to  be  a  deed  of  trust  for  the  bene- 
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fit  of  Condon's  creditors,  but  which  was  really  to  be  a 
fraud  upon  them,  the  said  Ackerman  consenting  to  use 
his  position  as  trustee  the  better  to  enable  C!ondon  to  con- 
ceal part  of  his  property  from  his  creditors;  and  that 
Condon,  on  the  day  he  gave  the  goods  to  Ackerman  for 
the  Kilpatricks,  as  testified  by  Ackerman,  made  to  him 
and  George  E.  Nelson,  a  deed  for  the  benefit  of  his  credi- 
tors, which  required  that  after  payment  of  the  costs  and 
expenses  of  the  trust,  with  reasonable  commissions  to  the 
trustees,  and  payment  of  the  debts  of  releasing  creditors* 
the  surplus,  if  any,  should  be  paid  to  the  grantor;  and 
that  the  delivery  of  said  goods  to  Ackerman,  and  the 
making  of  said  deed,  were  parts  of  the  means  devised  by 
Condon  and  Ackerman,  to  accomplish  Condon's  fraudulent 
intent.  But  the  attorney  for  the  plaintiffs  objected  first 
to  the  question,  and  then  to  the  proffer  of  further  proof, 
and  the  Court  sustained  the  objections  and  ruled  the  ques- 
tion out  of  the  case,  and  also  ruled  out  the  further  evi- 
dence so  proffered,  the  defendant's  counsel  having  declined 
to  say,  though  interrogated,  that  the  plaintiffs  had  know- 
ledge of,  or  participated  in,  said  alleged  fraudulent  trans- 
action ;  to  which  rulings  of  the  Court  the  defendant  ex- 
cepted. 

Fourth  Exception, — The  plaintiffs  offered  the  two  fol- 
lowing prayers : 

1.  If  the  jury  believe  from  the  evidence,  that  the  goods 
mentioned  in  the  declaration  belonged  to  the  plaintifib 
in  this  case,  and  were  in  the  possession  of  their  agents, 
Ackerman  &  Bennett,  as  testified  to  in  the  evidence,  and 
that  said  goods  were  taken  from  the  possession  of  Acker- 
man &  Bennett  by  the  sheriff  of  Baltimore  City,  or  his 
deputies,  at  the  instance  and  by  the  direction  of  the  de- 
fendant, and  carried  away,  then  the  plaintiffs  are  entitled 
to  recover ;  and  if  they  further  find  that  the  defendant 
has  never  returned  them  to  the  plaintiffs,  nor  replaced 
said  goods,  then  the  legal  and  proper  measure  of  damages 
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therefor  is  their  true  value  as  shown  by  the  evidence  at 
the  time  they  were  taken  and  carried  away. 

2.  If  the  jury  find  the  facts  as  stated  in  the  preceding 
prayer,  then  for  the  purpose  of  •increasing  the  damages, 
they  can  consider  any  facts  and  circumstances  that  may 
be,  in  proof  before  them,  if  any,  that  accompanied  and 
gave  character  to  the  trespass,  and  which  showed  aggra- 
vation in  the  commission  of  the  same. 

The  defendant  oflfered  the  following  prayers : 

1.  There  is  no  legally  sufficient  evidence  in  this  cause 
from  which  the  jury  can  find  the  actual  value  of  the  prop- 
erty alleged  to  be  taken  and  for  which  suit  is  brought. 

2.  The  plaintiffs  are  not  entitled  to  exemplary  or  puni- 
tive damages,  if  the  jury  should  find  that  the  defendant 
caused  the  sheriff  to  take  said  goods,  under  a  bona  fide 
claim  of  right  under  the  law,  and  without  any  malicious 
motive,  or  purpose  to  harass  or  injure  the  plaintiffs. 

The  Court  (Stewart,  J.,)  granted  the  plaintifib'  prayers, 
and  the  defendant's  second  prayer,  which  was  conceded 
by  the  plaintiffs,  but  rejected  his  first  prayer ;  to  which 
ruling  of  the  Court  in  rejecting  the  defendant's  first 
prayer,  and  granting  the  plaintiffs'  prayers,  the  defend- 
ant excepted. 

The  verdict  and  judgment  being  for  the  plaintiffi,  the 
defendant  appealed. 

The  cause  was  argued  before  Alvby,  C.  J.,  Stonb,  Mil- 
ler, Robinson,  Ritchie,  and  Brtan,  J. 

Michael  A,  Mulling  for  the  appellant. 

Geo,  E.  NelsoTiy  for  the  appellees. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 
In  the  third  bill  of  exception  it  is  stated  that  the  de- 
fendant (now  appellant)  offered  to  prove  that  Condon  was 
9  V.  64. 
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engaged  in  an  effort  to  defraud  his  creditors ;  and  that 
Ackerman  (the  plaintiffs'  agent)  aided  and  participated 
in  his  scheme;  and  that  the  goods  in  question  were  de- 
livered to  Ackerman  by  Condon  in  furtherance  of  this 
purpose.  If  these  facts  were  established  by  evidence, 
undoubtedly  no  title  would  be  acquired  to  the  goodj  as 
against  the  creditors  of  Condon.  The  transaction '^ould 
be  void,  and  the  goods  would  be  liable  to  their  claims  as 
fully  as  if  the  delivery  had  not  taken  place.  This  result 
is  not  changed  by  the  fact  that  Ackerman  was  acting  as 
the  agent  of  the  plaintiffs.  The  plaintiffs'  title  is  derived 
from,  and  depends  upoil,  the  dealings  between  Ackerman 
and  Condon.  Ackerman  could  not  acquire  a  good  title 
for  them  by  unlawful  means.  It  is  not  alleged  that  the 
plaintiffs  knew  of  any  fraudulent  dealing  by  which  the 
possession  of  the  goods  was  obtained.  Nevertheless  as 
their  title  arose  from  the  contract  between  Condon  and 
Ackerman,  if  that  contract  was  void,  and  incapable  of  con- 
'veying  a  good  title,  it  is  manifest  that  they  have  none. 
Suppose  that  Ackerman  had  taken  the  goods  by  force,  no 
one  would  contend  that  his  principals  could  maintain  a 
title  founded  on  such  a  seizure.  Fraud  is  more  odious  to 
the  law  than  force,  and  will  vitiate  every  proceeding  by 
which  it  is  affected.  If  the  plaintiffs  had  a  title  to  these 
goods  otherwise  valid,  it  would  not  be  defeated  by  the 
misconduct  of  their  agent.  But  the  allegation  made  here 
is  that  the  very  origin  of  their  title  is  defective.  Of  course 
we  have  no  means  of  knowing  whether  the  defendant 
could  have  established  the  facts  which  he  offered  to  prove; 
but  it  was  his  right  to  submit  the  proffered  evidence  to 
the  jury  for  their  decision.  The  questions  overruled  in 
the  first  and  second  bills  of  exception  were  not  relevant 
standing  alone.  The  evidence  by  which  the  defendant 
proposed  to  follow  up  the  question  stated  in  the  second 
bill  of  exception  was  afterwards  more  fully  stated  in  the 
third.     As  we  have  decided  that  this  final  offer  was  im- 
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properly  rejected,  it  seems  unnecessary  to  say  anything 
more  on  this  subject.  The  prayers  were  necessarily  based 
upon  the  testimony  which  was  permitted  to  go  to  the  jury, 
and  on  this  basis  the  rulings  of  the  Court  were  correct. 
But  on  account  of  the  error  in  the  third  exception  the 
judgment  must  be  reversed. 

Judgment  reversed,  and 

new  trial  awarded, 
(Decided  24th  June,  1885.) 


Henry  Pool  vs.  Albert  N.  Horner  and  Levi  Z. 
Condon,  Executors  of  Alexander  H.  Horner. 

Contract — Fast  consideration — Subsequent  promise. 

It  was  agreed  between  A.  and  B.  that  for  certain  valuable 'considera- 
tions, B.  would  buy  a  house  and  lot  for  A.  and  permit  him  to 
occupy  it ;  and  if  A.  could  obtain  a  larger  price  than  B.  paid  for 
it,  B.  would  pay  to  A.  what  might  be  obtained  for  it  over  and  above 
the  original  purchase  money.  The  consideration  on  the  part  of  A. 
was  that  he  gave  a  note  for  $150,  because  of  an  old  debt  of  $125 
which  he  owed  B.,  and  he  agreed  to  pay  him  annually  the  interest 
on  the  purchase  money  of  the  house  and  lot,  and  all  taxes,  insur- 
ance and  ground  rent  thereon,  and  agreed  to  keep  the  house  in  good 
repair.  A.  paid  the  note  and  all  interest  due  on  it,  and  performed 
all  the  other  stipulations  of  his  agreement.  The  house  and  lot  cost 
$1465,  and  were  sold  at  the  request  of  A.'  for  the  sum  of  $1700,  by 
B.  who  received  the  purchase  money,  and  thereupon  agreed  to  pay 
A.  the  sum  of  $285,  and  afterwards,  on  various  occasions,  promised 
to  pay  the  same.  Tn  an  action  by  A.  against  the  executors  of  B. 
to  recover  the  sum  of  $285,  it  was  Held  : 

That  the  payment  of  the  note  of  $150,  by  the  plaintiff  at  the  request 
of  the  defendants'  testator,  and  the  performance  of  the  other  con- 
siderations by  him,  were  sufficient  to  support  the  promise  made  by 
the  testator  to  pay  the  $285. 
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Appeal  from  the  Baltimore  City  CJourt. 

The  declaration  in  this  case  contained  only  the  common 
counts ;  but  on  demand  of  the  defendants,  the  appellee3, 
a  bill  of  particulars  was  filed,  which  will  be  found  suffi- 
ciently  set  out  in  the  opinion  of  this  Court.  The  defen- 
dants on  the  trial  of  the  case  objected  to  the  admissibility 
of  the  testimony  offered  by  the  plaintiff  in  support  of  his 
bill  of  particulars,  on  the  ground  that  the  same  was  by 
parol,  and  the  agreement  was  invalid,  because  it  was  not 
in  writing.  The  Court  (Stewart,  J.,)  sustained  the  objec- 
tion and  refused  to  permit  said  proof  to  be  given.  The 
plaintiff  excepted,  and  the  verdict  and  judgment  being  for 
the  defendants,  he  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  Ritchie,  and  Bryan,  J. 

Thomas  M.  Murray^  for  the  appellant. 

W.  A,  Hammond^  and  J.  J.  Wade,  for  the  appellees. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  statement  filed  as  a  bill  of  particulars  alleges  that 
there  was  an  agreement  between  the  plaintiff  below  and 
the  testator  of  defendants,  that  for  certain  valuable  con- 
siderations the  said  testator  would  buy  a  house  and  lot  for 
plaintiff,  and  permit  him  to  occupy  it,  and  if  plaintiff  could 
obtain  a  larger  price  than  the  said  testator  paid  for  it, 
that  he  would  pay  to  the  plaintiff  what  might  be  obtained 
for  it,  over  and  above  the  price  originally  paid  for  it.  The 
consideration  on  the  part  of  the  plaintiff  was  that  he  gare 
a  note  for  $150  because  of  an  old  debt  for  $125  which  he 
owed  the  testator,  and  that  he  agreed  to  pay  him  annually 
the  interest  on  the  purchase  money  of  the  house  and  lot, 
and  all  taxes,  insurance,  and  ground-rent  thereon,  and 
agreed  to  keep  the  house  in  good  repair.     The  plaintifit 
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paid  the  note  and  all  interest  due  on  it,  and  performed  all 
the  other  stipulations  of  his  agreement.  The  house  and 
lot  cost  $1465,  and  were  sold  at  the  desire  and  request  of 
the  plaintiff  for  the  sum  of  $1700  by  the  testator,  who  re- 
ceived the  purchase  money  and  thereupon  agreed  to  pay 
the  plaintiff  the  sum  of  $235,  and  afterwards  on  various 
occasions  promised  to  pay  the  same. 

The  contract  thus  alleged  was  for  the  purchase  of  an 
interest  in  land,  for  the  sale  of  it  under  certain  circum- 
stances, and. for  the  payment  to  the  plaintiff  of  a  portion 
of  the  price  received  by  the  owner.  Being  by  parol,  it 
comes  fully  within  the  fourth  section  of  the  Statute  of 
Frauds,  as  much  so  as  that  set  up  in  White,  Adm'x  vs. 
Coomhs,  ExWj  27  Md.,  489.  The  plaintiff  could  not  have 
maintained  an  action  on  this  contract  while  it  was  execu- 
tory, but  the  testator's  express  promise  to  pay  after  it  was 
executed  introduced  a  new  feature  into  the  transaction. 
It  is  stated  in  the  notes  to  Oshourne  vs.  Rogers,  1  Wms, 
Saunders^  264  6,  as  a  settled  rule  "that  a  past  considera- 
tion is  not  sufficient  to  support  a  subsequent  promise,  un- 
less there  was  a  request  of  the  party,  express  or  implied, 
at  the  time  of  performing  the  consideration;  but  where 
there  was  an  express  request  at  the  time,  it  would  in  all 
cases  be  sufficient  to  support  a  subsequent  promise/'  This 
doctrine  seems  to  have  been  held  uniformly  ever  since  the 
case  of  Lampleigh  vs.  Brathwaite,  decided  in  the  reign  of 
James  I  and  reported  in  1  Smith's  Leading  Cases.  The 
case  is  thus  stated :  the  defendant  having  feloniously  slain 
one  Patrick  Mahume  required  the  plaintiff  to  endeavor  to 
obtain  a  pardon  for  him  from  the  king,  and  the  plaintiff 
journeyed  and  labored,  at  his  own  charges  and  by  every 
means  in  his  power,  to  effect  the  desired  object,  and  the 
defendant  afterwards  and  in  consideration  of  the  premises, 
promised  to  give  the  plaintiff  £100 ;  it  was  held  that  al- 
though the  consideration  was  passed  and  gone  before  the 
promise  was  made,  yet  inasmuch  as  the  consideration  was 
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moved  by  the  previous  suit,  or  request  of  the  party,  the 

promise  was  binding  and  capable  of  sustaining  an  action. 

And  in  another  case  the  plaintiff  brought  his  action  upon 

a  promise  made  by  the  defendant  to  pay  the  plaintiff  £20, 

in  consideration  that  the  plaintiff,  at  the  instance  of  the 

defendant,  had  taken  to  wife  the  cousin  of  the  defendant ; 

it  was  held  that  the  action  was  maintainable,  although  the 

marriage  was  executed  and  past  before  the  imdertaking 

and  promise  were  made,  because  the  marriage  ensued  at 

the  request  of  the  defendant.     DyeVy  272  6.     So  it  seems 

to  be  clear  that  the  payment  of  the  note  for  $150  by  the 

plaintiff  at  the  request  of  the  testator  and  the  performance 

of  the  other  considerations  by  him  are  sufficient  to  support 

the  promise  made  by  the  testator  to  pay  the  $235.     Some 

of  the  testimony  offered  by  the  plaintiff  did  not  conform 

with  exactness  to  the  bill  of  particulars ;  but  the  greater 

portion  of  it  tended  to  prove  the  facts  therein  stated.     It 

was  error  in  the  Court  to  exclude  the  whole  of  it.     Car^ 

rdVa  Leasee  vs.  Granite  Manufacturing  Company ,  11  Md.^ 

399. 

Judgment  reversed,  and 

new  trial  awarded, 
Pecided  24th  June,  1885.) 


John   J.   Koontz   vs.  The   Burgess   and    Commis- 
sioners OF  Hancock,  and  others. 

Officers  de  facto — Oath  of  office — Assessment  of  property  for 

Taxation. 

The  acts  of  oflScers  de  facto  in  regard  to  public  matters,  affecting  the 
public  interests,  are  to  be  regarded  as  yalid  and  binding ;  as  mucb 
so  as  if  the  same  acts  had  been  performed  in  the  same  manner  by 
officers  de  jure. 
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As  taxes  are  levied  for  the  support  of  the  Government,  the  reasons  of 
public  policy  on  which  the  principle  is  founded,  apply  with  even 
greater  force  in  regard  to  the  acts  of  officers  whose  duty  it  is  to 
levy  and  collect  such  taxes. 

Certain  persons  who  were  elected  Burgess  and  Commissioners  of  the 
Town  of  H.,  qualified  as  such  by  taking  the  oath  of  office  pre- 
scribed by  the  town  charter,  and  entered  upon  the  discharge  of  the 
duties  of  their  office,  but  did  not  take  the  oath  of  allegiance  re- 
quired by  section  6  of  Article  1  of  the  Constitution  of  the  State. 
On  a  bill  to  restrain  said  Burgess  and  Commissioners  from  enforcing 
the  payment  of  taxes  levied  by  them  on  the  property  of  the  com- 
plainant, it  was  Held  : 

That  admitting  it  was  necessary  for  them  to  take  the  oath  prescribed 
by  the  Constitution,  to  constitute  them  officers  de  jure^  yet  being 
officers  defactOy  their  public  and  official  acts  as  Burgess  and  Com- 
missioners were  valid  and  binding. 

In  authorizing  the  town  authorities  to  assess  and  levy  taxes,  the  char- 
ter was  silent  as  to  the  mode  and  manner  in  which  the  assessment 
was  to  be  made.     Held: 

That  there  was  nothing  in  the  charter  under  which  the  said  Burgess 
and  Commissioners  were  elected,  nor  was  there  any  principle  of 
law,  which  forbade  them  from  adopting  the  assessment  made  for 
State  and  county  purposes  as  the  basis  for  the  levy  to  be  made  by 
them. 

Appeal  from  the  Circuit  Court  for  Washington  County,, 
in  Equity. 

The  appeal  in  this  case  was  taken  from  a  decree  dis- 
solving the  injunction  previously  granted,  and  dismissing 
the  bill  of  the  complainant.  The  case  is  stated  in  the 
opinion  of  this  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

Edioard  Stake ,  for  the  appellant. 

Henry  Kyd  Douglas,  for  the  appellees. 
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Robinson,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  to  restrain  the  appellees  from  enforcing 
the  payment  of  taxes  levied  by  them  on  the  property  of 
the  appellant.  It  is  admitted,  that  the  appellees  were 
duly  elected  "the  Burgess  and  Commissioners  of  Han- 
cock,"—that  they  qualified  as  such  by  taking  the  oath  of 
oflSce  prescribed  by  the  charter,  and  entered  upon  the  dis- 
charge of  the  duties  of  their  office.  But  it  is  argued  that 
the  assessment  of  taxes  made  by  them  is  invalid,  because 
they  have  not  taken  the  oath  of  allegiance  required  by 
Sec.  6,  of  Art.  1,  of  the  Constitution  of  the  State. 

Now  admitting  for  the  purposes  of  this  case,  that  it  was 
necessary  for  them  to  take  the  oath  prescribed  by  the 
Constitution,  to  constitute  them  officers  de  jure^  it  is  con- 
ceded they  entered  upon  and  have  continued  to  discharge 
the  duties  of  their  office ;  and  no  principle  is  better  settled 
than  that  the  acts  of  officers  de  facto  in  regard  to  public 
matters  affecting  the  public  interests,  are  to  be  regarded 
as  valid  and  binding ;  as  much  so  as  if  the  same  acts  had 
been  performed  in  the  same  manner  by  an  officer  de  jure. 
State  V8.  Carroll^  38  Conn,  Sep.,  449 ;  Cooley  on  Taxa- 
tion^ 189. 

It  has  been  questioned  whether  this  principle  applies 
to  the  acts  of  officers  entrusted  with  the  assessment  and 
levy  of  taxes,  but  as  taxes  are  levied  for  the  support  of 
the  government,  the  reasons  of  public  policy  on  which 
the  principle  is  founded,  apply  with  even  greater  force  in 
regard  to  the  acts  of  officers  whose  duty  it  is  to  levy  and 
collect  such  taxes.  And  such  is  the  general  current  of 
decisions  in  this  country.  1  Dillon  on  Municipal  Corp,^ 
276 ;  Blackwell  on  Tax  Titles,  section  98,  and  cases  cited. 
Being  officers  de  facto,  the  public  and  official  acts  of  the 
appellees  as  Burgess  and  Commissioners  of  Hancock  are 
valid  and  binding. 

Then  again  it  is  argued,  that  no  assessment  was  in  fact 
made  by  the  appellees.     In  authorizing  the  town  authori- 
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ties  to  assess  and  levy  taxes,  the  charter  is  silent  as  to  the 
mode  and  manner  in  which  the  assessment  is  to  be  made. 
Instead  of  appointing  persons  to  assess  the  property  of 
persons  subject  to  taxation,  the  appellees  adopted  the 
assessment  made  for  State  and  county  purposes,  making 
such  changes  as  might  be  necessary  arising  from  change 
of  ownership,  &c.  It  is  not  suggested  that  this  assess- 
ment is  unfair,  unequal,  or  in  any  manner  oppressive. 
Notice  was  given  by  the  appellees  of  the  assessment  thus 
made  and  adopted  by  them,  and  an  opportunity  afforded 
to  all  {>ersons  to  have  the  same  corrected  and  readjusted 
should  such  be  necessary.  There  is  nothing  in  the  charter 
under  which  the  appellees  were  elected,  nor  is  there  any 
general  principle  of  law  which  forbids  them  from  adopting 
the  assessment  made  for  State  and  county  purposes,  as  the 
basis  of  the  levy  to  be  made  by  them. 

Entertaining  these  views,  the  decree  of  the  Court  dis- 
solving the  injunction  and  dismissing  the  bill,  must  be 
affirmed. 

Decree  offirmed,  and 

bill  dismissed, 
(Decided  24th  June,  1885.) 
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Elizabeth  R.  Stirling,  and  others  vs.  Archibald 
Stirling,  Sr.,  named  as  Executor  in  a  paper-writ- 
ing purporting  to  be  the  last  Will  and  Testament 
of  Elizabeth  Anderson. 

Caveat  to  Will — Immaterial  issue — Signing  of  Will  out  of 
the  Presence  of  the  Attesting  witnesses — Improper  instruc- 
tion— Evidence  only  admissible  to  Discredit  a  tcitness — 
When  examination  of  Witness  is  in  the  Discretion  of  the 
Court 

Upon  a  caveat  to  a  will,  among  the  issues  sent  from  the  Orphans^ 
Court  to  a  Court  of  law  for  trial,  there  was  one  which  only  pre- 
sented the  question,  whether  the  will  was  signed  by  the  testatrix 
in  the  presence  of  three  or  more  credible  witnesses.    Held  : 

That  such  issue  was  an  immaterial  one;  and  the  finding  by  the  jury 
either  way  would  not  affect  the  ralidity  of  the  will. 

While  under  the  law  of  Maryland  it  is  essential  to  the  validity  of  a 
will  of  real  estate,  that  it  be  attested  and  subscribed  in  the  presence 
of  the  testatrix  by  three  or  more  credible  witnesses,  it  is  not  re- 
quired that  the  testatrix  should  sign  her  name  in  the  presence  of 
the  witnesses ;  that  may  be  done  before  the  witnesses  are  called  in. 

A  prayer,  which,  after  reciting  the  feet  that  the  will  was  drawn  by 
the  defendant,  and  that  he  was  largely  benefited  by  Its  provisions, 
went  on  to  say,  "  and  the  jury  are  instructed  that  such  facts  are 
always  suspicious  circumstances  of  more  or  less  weight  according 
to  the  circumstances  of  each  case,"  is  properly  rejected. 

A  subscribing  witness  to  a  will,  produced  on  the  part  of  the  caveatee, 
testified  at  the  trial,  that  in  his  opinion  the  testatrix  was  capable 
of  making  a  valid  will,  and  denied  fiaving  previously  expressed  a 
different  opinion.  The  caveators  then  offered  proof  that  the  sub- 
scribing witness  had  before  the  trial  expressed  a  different  opinion. 
Held: 

That  the  evidence  so  offered  by  the  caveators  was  only  admissible  for 
the  purpose  of  discrediting  the  evidence  of  the  subscribing  wit- 
ness. 


Digitized  by  VjOOQIC 


APRIL  TERM,  1885.  139 


Stirling,  et  al.  vt,  Stirling. 

E.  a  witness  called  by  the  caveatee,  upon  cross-examination  by  the 
caveators,  denied  haviag  made  certain  statements  to  H.  H.  being 
called  by  the  caveators,  testified  that  E.  did  make  the  statements 
which  she  had  denied.  Upon  E.  being  recalled  by  the  caveatee, 
and  asked  again  as  to  such  statements,  and  objection  being  made 
to  the  question,  it  was  Held  : 

That  it  was  in  the  discretion  of  the  Court  to  allow  E.  to  be  recalled 
and  examined  as  to  such  statements. 


Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  nature  of  the  case  is  stated  in  the  opinion  of  the 
Court. 

Six  exceptions  were  taken  by  the  plaintiffs.  Five  were 
to  the  admissibility  of  evidence,  and  the  sixth  was  to  the 
rulings  of  the  Court  upon  the  prayers.  The  third  excep- 
tion was  abandoned.  The  first  exception  is  stated  in  the 
opinion  of  the  Court;  and  as  the  second,  fourth  and  fifth 
exceptions  are  regarded  by  the  Court  as  standing  upon 
the  same  footing  with  the  first,  it  is  not  deemed  necessary 
to  report  them. 

Sixth  Exception. — The  plaintiffs  offered  the  five  follow- 
ing prayers : 

1.  That  the  jury  must  find  for  the  plaintiffs  on  the 
second  issue,  unless  they  find  that  at  the  time  of  the 
execution  of  the  paper  purporting  to  be  her  last  will, 
Elizabeth  Anderson  was  of  sound  and  disposing  mind, 
and  capable  of  executing  a  valid  deed  or  contract,  even 
although  the  jury  should  find  from  the  evidence  that  after 
the  execution  of  said  paper,  she  said  she  had  made  her 
will,  and  also  spoke  of  said  will  and  some  of  its  provisions. 
But  the  burden  of  proof  is  on  the  plaintiffs  to  prove  to  the 
satisfaction  of  the  jury^  that  the  testatrix  at  the  time  of  the 
execution  of  said  paper  was  not  of  sound  and  disposing 
mind  J  and  capable  of  makiny  a  valid  deed  or  contract. 
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2.  That  unless  the  jury  find  that  at  the  time  of  the 
execution  of  the  paper  purporting  to  be  her  last  will, 
Elizabeth  Anderson,  the  testatrix,  fully  understood  the 
nature  of  the  business  in  which  she  was  engaged,  and  had 
a  sufficient  capacity  to  make  a  disposition  of  her  estate 
with  judgmenl  and  understanding,  in  reference  to  the 
amount  and  situation  of  her  property,  and  the  relative 
claims  of  diflferent  persons  who  were  or  should  have  been 
the  objects  of  her  bounty,  and  understood  the  manner  in 
which  she  disposed  of  it,  then  she  had  not  sufficient  mental 
capacity  to  make  a  valid  last  will,  and  the  verdict  must  be 
for  the  plaintiffs  on  the  second  issue.  The  provisions  of 
said  paper  may  be  considered  by  the  jury  in  deciding  the 
question  of  the  mental  capacity  of  the  testatrix  to  make  a 
valid  last  will;  and  if  the  jury  should  believe  that  the  said 
paper  J  in  its  provisions,  is  unjust  or  injudicious,  that  is  a 
fact  to  be  considered  with  the  rest  of  the  evidence,  but  is 
not  of  itself  sufficient  ground  for  finding  that  the  testatrix 
had  not  sufficient  capacity  to  make  a  valid  will. 

3.  That  in  deciding  upon  the  testamentary  capacity  of 
the  testatrix,  Elizabeth  Anderson,  the  jury  may  take  into 
consideration,  in  connection  with  all  the  circumstances  of 
the  case,  any  influence  which  the  defendant  may  have  ex- 
erted upon  the  mind  of  the  deceased  in  reference  to  the 
disposition  of  her  property  by  will,  whatever  they  may 
find  the  degree  of  that  influence  to  have  been ;  provided, 
the  jury  find  from  the  evidence  that  any  such  influence 
was  exerted  by  the  defendant;  and  in  this  connection  the 
jury  may  take  into  consideration  the  fact  that  the  will  was 
drawn  by  the  defendant,  and  the  fact  that  he  is  largely 
benefited  by  its  provisions,  and  the  jury  are  instructed 
that  such  facts  are  always  suspicious  circumstances  of  more 
or  less  weight  according  to  the  circumstances  of  each  case. 

4.  That  in  determining  whether  Elizabeth  Anderson 
was  of  sound,  disposing  mind,  and  capable  of  executing  a 
valid  deed  or  contract  at  the  time  of  the  execution  by  her 
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of  the  paper  offered  in  evidence,  purporting  to  be  her  last 
will,  the  jury  are  entitled  to  take  into  consideration  the 
opinion  entertained  of  her  mental  condition  at  the  time  of 
the  execution  of  said  paper,  by  the  subscribing  witnesses 
to  her  will,  and  in  order  to  ascertain  the  opinion  upon  that 
subject  of  Dr.  Wilson  and  of  Eliza  Bitzer,  two  of  said  sub- 
scribing witnesses,  the  jury  are  not  confined  to  their  testi- 
mony as  given  at  the  trial  of  this  cause,  but  may  also  take 
into  their  consideration  any  declarations  which  the  jury 
shall  find  from  the  evidence  were  made  by  said  witnesses, 
of  the  opinion  entertained  by  them  of  the  mental  condition 
of  said  testatrix  at  the  time  said  will  was  executed  by  her. 
5.  That  in  deciding  upon  the  testamentary  capacity  of 
the  testatrix,  Elizabeth  Anderson,  the  jury  may  take  into 
.consideration  in  connection  with  all  the  circumstances  of 
the  case,  any  infiuence  which  the  defendant  may  have  ex- 
erted upon  the  mind  of  the  deceased,  in  reference  to  the 
disposition  of  her  property  by  will,  whatever  they  may 
find  the  degree  of  that  influence  to  have  been ;  provided, 
the  jury  find  from  the  evidence  that  any  such  influence 
was  exerted  by  the  defendant,  and  in  this  connection  the 
jury  may  take  into  consideration  the  fact  that  the  will  was 
drawn  by  the  defendant,  and  the  fact  that  he  is  largely 
benefited  by  its  provisions.  But  the  burden  of  proof  is  on 
the  plaintiffs  to  prove  to  the  satisfaction  of  the  jury  that  the 
testatrix,  at  the  time  of  the  execution  of  the  paper  purport- 
ing to  be  her  last  will  and  testament^  was  not  of  sound  and 
disposing  mind  and  capable  of  making  a  valid  deed  or 
contract 
The  defendant  offered  the  four  prayers  following : 
1.  That  if  the  jury  find  from  the  evidence  that  Eliza- 
beth Anderson,  on  the  21st  day  of  January,  1878,  signed 
the  paper- writing  of  that  date,  purporting  to  be  her  last 
will  and  testament,  offered  in  evidence  in  this  cause,  in  the 
presence  of  Dr.  James  H.  Wilson,  Miss  A.  V.  Nairn  and 
Miss  Eliza  Bitzer,  and  that  the  said  James  H.  Wilson,  A. 
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V.  Nairn  and  Eliza  Bitzer  thereupon,  in  the  presence  of 
the  said  Elizabeth  Anderson,  subscribed  their  names  to 
the  said  paper-writing  as  attesting  witnesses,  then  the 
finding  of  the  jury  on  the  first  issue  must  be  for  the  de- 
fendant. 

2.  That  if  the  jury  find  the  facts  stated  in  the  defen- 
dant's* first  prayer,  then  the  presumption  of  law  is,  that  at 
the  time  of  executing  her  will,  the  said  Elizabeth  Ander- 
son was  of  sound  and  disposing  mind,  and  that  the  burden 
of  proof  is  on  the  plaintiffs  to  satisfy  the  jury  that,  at  the 
time  of  executing  said  paper,  the  said  Elizabeth  Anderson 
was  not  of  sound  and  disposing  mind  and  capable  of 
making  a  valid  deed  or  contract ;  and  unless  the  jury  find 
that  she  was  not  of  sound  and  disposing  mind  when  she 
executed  said  will,  their  verdict  must  be  for  the  defendant 
on  the  second  issue. 

3.  That  the  plaintiffs  have  offered  no  evidence  legally 
sufficient  to  show  that  the  will  of  Elizabeth  Anderson  was 
procured  by  undue  influence  practised  upon  her,  and  their 
verdict  must  be  for  the  defendant  on  the  third  issue. 

4.  That  the  testimony  of  Randolph  Slade,  John  A. 
Blizzard,  George  L.  Stocksdale,  Edward  Stocksdale,  Stir- 
ling Murray  and  William  J.  Stirling,  as  to  alleged  state- 
ments of  Dr.  James  H.  Wilson,  regarding  the  condition  of 
Mrs.  Elizabeth  Anderson,  at  or  about  the  time  of  the  exe- 
cution of  the  will  in  question ;  and  the  testimony  of  George 
L.  Stocksdale,  Miss  Sallie  HoUingsworth,  Miss  Anna  Hol- 
lingsworth  and  Mrs.  Duvall,  as  to  alleged  statements  of 
Eliza  Huster,  formerly  Bitzer,  about  Mrs.  Anderson's  con- 
dition at  or  about  the  said  time ;  and  the  testimony  of 
Sally  HoUingsworth,  Mrs.  Duvall  and  John  HoUingsworth, 
as  to  alleged  statements  of  Franklin  Bitzer  and  of  Eliza 
Bitzer,  about  Mrs.  Anderson's  condition  at  or  about  the 
said  time,  if  believed  by  the  jury,  is  to  be  regarded  by 
them  only  as  rebutting  testimony  to  discredit  the  testi- 
mony of  said  Wilson,  Eliza  and  Franklin  Bitzer,  and  not 
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as  evidence  to  show  that  her  condition  was  in  fact  such  as 
the  same  is  described  to  have  been  in  said  alleged  state- 
ments, or  to  prove  her  incapacity  to  make  a  will.  And 
further,  that  the  testimony  of  George  L.  Stocksdale  as  to 
the  alleged  statement  made  to  him  by  the  witness,  Eliza 
Husier,  with  reference  to  the  promise  of  the  defendant  to 
make  a  present  to  said  Mrs.  Huster,  if  believed  by  the 
jury,  is  only  to  be  regarded  by  them  as  rebutting  testi- 
mony to  discredit  the  testimony  of  said  Eliza  Huster,  and 
is  not  to  be  regarded  by  them  as  proof  that  any  such 
promise  was  in  fact  made  by  said  defendant. 

The  Court  (Brown,  C.  J.,)  granted  the  first,  second  and 
fiflh  prayers  of  the  plaintiffs,  with  the  addition  to  each,  as 
contained  in  italics ;  and  rejected  their  third  and  fourth 
prayers,  and  granted  the  prayers  of  the  defendant.  The 
second  prayer  of  the  defendant  was  conceded  by  the  plain- 
tifis'  counsel,  who  stated,  that  in  such  concession  it  was  not 
intended  to  waive  their  objection  to  the  defendant's  first 
prayer.  The  plaintifi*s  specially  excepted  to  the  defen- 
dant's first  prayer,  because  it  did  not  require  the  jury  to 
find  that  the  subscribing  witnesses  signed  their  names  as 
witnesses  to  the  will  of  Elizabeth  Anderson,  either  at  her 
request,  express  or  implied,  or  with  her  knowledge. 

The  plaintiff's  excepted  to  the  rejection  of  their  third 
and  fourth  prayers,  and  to  the  granting  of  the  defendant's 
prayers.  The  verdict  being  for  the  defendant  on  the  issues 
submitted,  the  plaintiffs  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  and  Irving,  J. 

Bernard  Carter^  and  S,  Teackle  WalliSy  for  the  appel- 
lants. 

Charles  Marshall^  Arthur  W.  Machen^  and  /.  Nevett 
Steele  J  for  the  appellee. 
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Stone,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  case  of  a  caveat  to  a  will.  There  were  three 
issues  sent  to  the  Court  of  law  for  trial. 

1st  Related  to  the  execution  of  the  will. 

2d.  Was  the  testatrix  of  sound  and  disposing  mind? 

3d.  Was  the  will  procured  by  undue  influence  ? 

The  first  issue  is  in  these  words : 

"Was  the  paper-writing  bearing  date  January  2l8t, 
1878,  and  purporting  to  be  the  last  will  and  testament  of 
Elizabeth  Anderson,  executed  by  her,  or  by  some  person 
in  her  presence,  and  by  her  express  direction  in  the  pres- 
ence of  three  or  four  credible  witnesses  as,  and  for  her  last 
will  and  testament  ?" 

By  reference  to  the  first  issue,  it  will  be  seen  that  the 
only  question  it  presented  for  the  determination  of  the 
jury,  was,  whether  the  paper  dated  January  21st,  1878, 
was  executed  by  Elizabeth  Anderson  as  her  last  will  and 
testament  in  the  presence  of  three  or  four  credible  witnesses? 

This  issue  is  in  fact  an  immaterici  one,  and  the  finding 
of  a  jury  upon  it,  either  way,  would  not  affect  the  validity 
of  the  will. 

Neither  the  Statute  of  Frauds,  nor  that  of  Maryland 
copied  from  it,  makes  the  validity  of  a  will  dependent  upon 
the  testator's  signing  it  in  the  presence  of  witnesses.  The 
testator  may  sign  the  will  before  the  witnesses  are  called 
in.  But  by  both  statutes  it  is  necessary  that  the  three  or 
four  credible  witnesses,  whose  attestation  is  necessary  for 
the  validity  of  a  will  of  land  (as  this  is,)  should  sign  their 
names  in  the  presence  of  the  testator,  1  Jarman  on  Willsy 
213. 

If  this  issue  had  been  found  in  favor  of  the  plaintiffs  by 
the  jury,  their  finding  would  have  been  substantially  as 
follows : 

"  The  paper-writing  bearing  date  January  21st,  1878,  and 
purporting  to  be  the  last  will  and  testament  of  Elizabeth 
Anderson,  was  not  executed  by  her,  or  by  some  person  in 
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her  presence,  and  by  her  express  direction,  in  the  presence 
of  three  or  four  credible  witnesses,  as  and  for  her  last  will 
and  testament." 

This  finding  would  not  necessarily  invalidate  the  instru- 
ment. It  would  be  entirely  consistent  with  its  valid  exe- 
cution. She,  the  testatrix,  might  have  signed  the  paper 
just  as  well  out  of,  as  in,  the  presence  of  the  witnesses. 

So  on  the  other  hand,  if  the  finding  was  for  the  defen- 
dant on  that  issue,  it  would  be  substantially  the  same  with 
the  word  "  not "  stricken  out.  The  jury  would  find  that 
Elizabeth  Anderson  did  sign  the  paper  in  the  presence  of 
the  witnesses,  but  the  fact  essential  to  the  validity  of  a 
will  of  land  (and  we  treat  this  as  such  a  will  throughout,) 
that  the  witnesses  signed  in  her  presence  would  not  be  de- 
cided. 

The  special  exception  taken  by  the  plaintiffs  to  the 
granting  of  the  instruction  is,  that  it  does  not  require  the 
jury  to  find  that  the  subscribing  witnesses  signed  their 
names  as  witnesses  to  fjie  will  of  Mrs.  Anderson,  either  at 
her  request^  express  or  implied^  or  with  her  knowledge. 

But  no  such  question  can  be  properly  raised  under  the 
first  issue  in  this  case.  If  the  plaintiffs  desired  to  present 
that  point,  they  should  have  done  so  by  an  appropriate 
issue.  Such  a  question  could  have  been,  perhaps,  properly 
raised  under  an  issue  like  the  first  issue  in  Brewer  and 
McColgan  vs.  Barrett,  et  aL,  58  Md.,  587.  In  that  case 
the  issue  did  raise  the  question  of  the  proper  attestation 
of  the  will.  So  the  question  here  sought  to  be  raised  by 
the  plaintiffs  was  the  proper  attestation  of  the  will.  They 
contend  that  the  witnesses  must  attest  the  will  at  the  re- 
quest, express  or  implied,  of  the  testatrix,  or  with  her 
knowledge. 

Without  deciding  the  question  so  raised  by  the  special 
exception,  it  is  sufficient  for  us  to  say,  that  before  a  rever- 
sal the  Court  must  be  satisfied  that  there  was  error  in  the 
instruction,  and  that  the  plaintiffs  were  thereby  injured. 
10  V.  64. 
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As  we  consider  the  issue  itself  an  immaterial  one,  and  as 
the  question  sought  to  be  raised  by  the  plaintiffs  cannot 
be  properly  raised  under  such  an  issue  as  the  first,  we 
must  affirm  the  ruling. 

The  plaintiffs'  third  prayer  was  refused  and  the  fifth 
granted.  The  only  material  difference  between  the  re- 
jected and  granted  prayer  is,  that  the  rejected  one,  after 
reciting  the  fact  that  the  will  was  drawn  by  the  defendant, 
and  that  he  was  largely  benefited  by  its  provisions,  goes 
on  to  say  :  "  And  the  jury  are  instructed  that  audi  facts  are 
always  suspicious  circumstances  of  more  or  less  weight, 
according  to  the  circumstances  of  each  case."  This  latter 
clause  was  left  out  of  the  granted  prayer. 

The  plaintiffs  seem  to  have  fallen  into  the  not  uncom- 
mon error,  in  supposing  that  because  an  expression  may 
be  used  in  an  opinion  of  this  Court,  that  therefore,  it  is 
always  proper  to  incorporate  it  in  an  instruction  to  a  jury 
in  a  similar  case.  This  is  not  true,  and  such  a  practice 
would,  in  many  cases,  mislead  the  jury  and  work  injustice. 
In  the  case  of  McCready  vs.  Oarrett,  decided  at  the  Octo- 
ber Term,  1883,  but  unreported,  where  a  part  of  an 
opinion  in  another  case,  was  incorporated  in  an  instruc- 
tion, we  said  : 

"The  expression  seems  to  be  taken  from  the  opinion  of 
the  Court  in  Gaither  vs.  Blowers,  and  while  there  is  no  ob- 
jection to  the  expression  in  that  opinion,  connected  as  it  there 
is  with  other  expressions  announcing  the  law  of  that  case, 
yet  it  does  not  follow  that  a  single  line  taken  from  that  or 
any  other  opinion,  and  separated  from  the  context,  and 
put  in  an  instruction  may  not  make  it  erroneous  and  mis- 
leading." 

The  jury  in  a  case  of  a  caveat  to  a  will  are  entitled  to 
know  the  facts,  who  wrote  the  will,  and  who  were  the  lega- 
tees under  it ;  but  if  the  draughtsman  and  the  principal 
beneficiary  turn  out  to  be  ope  and  the  same  person,  it  is 
not  the  business  of  the  Court  to  stigmatize  that  as  a  sua- 
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ficiotLS  circumstance.  It  is  for  the  jury  to  determine 
whether  it  is,  in  the  particular  case  they  are  trying,  a  sus- 
picious circumstance  or  not.  Besides,  it  is  not  true  that  it 
is  always  a  suspicious  circumstance  against  the  validity  of 
a  will,  that  the  writer  is  largely  benefited  by  it.  In  the 
case  of  Griffith  vs.  Diffenderffer,  et  aZ.,  50  Md,,  466,  all  that 
the  opinion  said  was  that  such  facts  "  are  nothing  more 
than  a  suspicious  circumstance."  There  was  therefore  no 
error  in  the  rejection  of  the  plaintififs'  third  prayer. 

The  Court  rejected  the  fourth  prayer  of  the  plaintiflfs, 
and  granted  the  fourth  prayer  of  the  defendant.  These 
prayers  are  antagonistic,  and  are  based  upon  the  follow- 
ing evidence : 

The  subscribing  witnesses  to  the  will  when  put  upon 
the  stand  by  the  defendant,  to  prove  the  execution  of  the 
will,  were  asked  whether  they  had  not  made  certain  de- 
clarations to  some  third  parties,  whose  names  were  given, 
tending  to  show  that  they  considered  Mrs.  Anderson  in- 
competent to  make  a  will.  The  subscribing  witnesses  de- 
nied making  the  declarations,  and  the  persons  to  whom 
they  were  alleged  to  have  been  made,  were  afterwards 
examined,  and  swore  that  the  subscribing  witnesses  did 
make  such  declarations. 

The  Court  in  granting  the  defendant's  fourth  prayer  in- 
structed the  jury  that  the  evidence  of  Slade  and  others, 
if  believed  by  them,  was  to  be  regarded  as  only  rebutting 
testimony,  to  discredit  the  testimony  of  the  subscribing 
witnesses,  and  not  as  evidence  to  show  that  her  condition 
was  in  fact  such  as  is  described  to  have  been  in  the  alleged 
statements,  or  to  prove  directly  her  incapacity  to  make  a 
will. 

The  ingeniously  drawn  fourth  prayer  of  the  plaintiffs 
proceeds  upon  the  theory,  that  the  jury  were  entitled  to 
take  into  consideration  the  opinion  of  her  mental  condition 
entertained  by  the  subscribing  witnesses  at  the  time  of  the 
i»xecution  of  the  will,  and  in  order  to  ascertain  that  opinion, 
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the  jury  might  take  into  their  consideration,  any  declara- 
tion made  by  Buch  witnesses  of  the  opinions  entertained  by 
them  of  the  mental  condition  of  Mrs.  Anderson  at  the  time 
of  the  execution  of  the  will. 

The  legal  eflfect  and  operation  of  this  prayer  of  the 
plaintiffs  amounts  to  this — that  although  a  subscribing  wit- 
ness may  swear  at  the  trial,  that  in  his  opinion,  the  tes- 
tatrix was  of  sound  and  disposing  mind  at  the  time  of  the 
execution  of  the  will,  and  may  deny  that  he  ever  made 
any  declaration  inconsistent  \yith  such  opinion,  and 
another  witness  is  called  who  will  swear  that  he  heard  the 
subscribing  witness  make  such  an  inconsistent  statement, 
that  then  the  jury,  if  they  believe  such  declarations  were 
made,  must  weigh  and  consider  such  inconsistent  declara- 
tions, not  as  discrediting  the  subscribing  witness,  but  as 
proof  of  his  opinion.  Although  this  theory  has  been  sup- 
ported by  a  most  elaborate  and  able  argument,  it  cannot 
be  maintained  upon  reason  or  authority. 

The  jury  were  empanelled  to  ascertain  the  fact  whether 
Mrs.  Anderson  was  of  sound  and  disposing  mind  when  she 
made  her  will.  The  opinion  of  the  subscribing  witnesses, 
being  admissible,  may  be  treated  and  considered  as  a  faxst 
tending  to  prove  the  issue.  This  opinion,  like  any  other 
fact,  must  be  proved  by  the  witnesses  as  a  matter  within 
their  own  knowledge.  Subscribing  witnesses  are  governed 
by  the  same  rules  as  other  witnesses.  A  fact  which  they 
know  cannot  be  proved  by  another  witness  who  heard 
them  say  so.  This  would  be  the  baldest  hearsay  evidence. 
If  either  party  desires  the  opinion  of  a  subscribing  witness 
he  must  call  the  witness  himself.  The  opposite  party 
may  discredit  him  by  proving  contradictory  statements, 
and  that  is  all  he  can  do.  The  opinion  of  an  expert  may 
be  admissible,  but  it  would  be  a  strange  perversion  of 
legal  rules,  to  attempt  to  prove  such  an  opinion  by  a  wit- 
ness who  heard  the  ea:pert  express  it.  If  the  opinion  of  an 
attesting  witness  eocpreased  out  of  Court,  can  be  given  hj 
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the  plaintiffs,  as  a  part  of  their  evidence-in-chief,  there 
would  be  no  necessity  to  lay  the  foundation  for  its  intro- 
duction, by  asking  the  witness  in  Court  whether  he  ever 
expressed  such  an  opinion  or  made  such  a  declaration. 

But  the  matter  has  been  definitely  settled,  we  think, 
by  Mdson,  et  al.  vs.  Poulaon^  AdmW^  etc.,  40  Md,^  355,  and 
43  Md.y  161,  and  we  think  the  Court  clearly  right  in  only 
admitting  the  testimony  as  discrediting,  and  not  as  pri- 
mary  evidence. 

The  first  five  exceptions  of  the  plaintiffs  as  to  the  ad- 
missibility of  certain  evidence,  all  seem  to  stand  upon  the 
same  footing,  and  the  decision  of  one  is  the  decision  of  all. 
We  will  take  the  first, — 

Eliza  Huster,  one  of  the  subscribing  witnesses  to  the 
will,  was  called  by  the  defendant  for  the  purpose  of  prov- 
ing the  execution  of  the  will  only.  While  upon  the  stand 
for  that  purpose,  and  while  under  cross-examination  by 
the  plaintiffs,  the  plaintiffs'  counsel  asked  her  whether  at 
a  specified  time  and  place  she  had  not  made  certain  de-  ' 
clarations  to  a  Miss  Hollingsworth  as  to  the  mental  condi- 
tion of  Mrs.  Anderson  at  the  time  of  the  execution  of  the 
will.  The  witness,  Huster,  then  and  there  denied  the 
making  of  the  specified  statement.  After  the  defendant 
had  proved  the  factum  of  the  will,  the  plaintiffs  then  pro- 
ceeded to  give  their  evidence  touching  the  capacity  of 
Mrs.  Anderson  to  make  a  will,  and  in  the  course  of  their 
evidence  proved  by  Miss  Hollingsworth  that  Mrs.  Huster 
did  make  the  declarations  that  she,  Mrs.  Huster,  had  pre- 
viously denied.  After  the  plaintiffs  had  concluded  their 
evidence,  the  defendant  then  proceeded  with  his.  In 
the  course  of  his  evidence  Mrs.  Huster  was  examined  as 
to  the  mental  condition  of  the  testatrix.  In  the  course  of 
her  examination  the  defendant's  counsel  read  to  her  the 
evidence  of  Miss  Hollingsworth  as  to  her  declarations,  and 
then  asked  her  this  question : 

"  That  being  read  to  you,  what  have  you  to  say  in  ref- 
erence to  it  ?     Did  you  or  not  say  that?" 
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To  this  question  the  plaintiffs  objected,  upon  the  ground 
that  the  same  inquiry  had  been  made  of  the  witness  upon 
her  cross-examination  when  called  as  a  witness  for  the  de- 
fendant. Upon  this  question,  it  is  sufficient  for  us  to  say, 
that  in  furtherance  of  justice  and  for  the  proper  dispatch 
of  business,  such  questions  as  these  must  in  a  great  meas- 
ure be  left  to  the  discretion  of  the  Court  in  which  the  case 
is  tried. 

It  has  been  the  universal  practice  for  the  plaintiff  to 
give  all  his  proof,  then  for  the  defendant  to  give  all  his, 
and  to  confine  the  plaintiff,  strictly  speaking,  to  proof  in 
rebuttal  only  of  defendant's  proof  But  it  is  always  in  the 
discretion  of  the  Court  to  vary  this  strict  rule  whenever 
they  think  justice  requires  it.  They  may  allow  the  plain- 
tiff to  offer  in  rebuttal,  evidence  that  more  properly  should 
have  been  offered  at  first,  if  they  are  satisfied  that  the 
pmission  to  do  so  was  accidental  or  inadvertent.  So  they 
may  allow  a  defendant,  after  the  plaintiff  has  finally 
closed,  to  supply  an  omission,  if  they  think  that  justice  re- 
quires it.  So  in  this  case  it  was  entirely  within  the  dis- 
cretion of  the  Court  to  allow  the  witness,  whose  character 
was  impeached,  to  be  heard,  even  if  it  was  not  strictly  in 
the  regular  order. 

The  last  question  arising  in  this  case,  is  upon  the  third 
prayer  of  the  defendant,  which  the  Court  granted,  which 
instructed  the  jury  that  there  was  no  legally  sufficient 
evidence  of  undue  influence  practiced  on  the  testatrix,  and 
that  upon  that  issue  their  verdict  must  be  for  the  defen- 
dant. 

On  a  question  of  this  sort,  depending  as  it  does  entirely 
upon  the  evidence,  no  good  result  can  possibly  arise  from 
a  mere  recapitulation  of  the  evidence.  It  is  enough  for 
the  Court  to  announce  the  conclusion  it  arrives  at.  This 
practice  was  followed  by  this  Court  in  Griffith  vs.  Hunger- 
fordy  an  unreported  case  decided  April  Term,  1883,  and 
will  likely  in  the  main  be  adhered  to. 
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But  we  may  correct  one  error  into  which  the  appellants 
seem  to  have  fallen.  Undue  influence  presupposes  testa- 
mentary capacity,  if  the  testatrix  is  free  from  such  undue 
influence.  Undue  influence  in  the  legal  and  proper  sense 
of  the  term  cannot  he  exerted  over  an  insane  or  uncon- 
scious person.  *  While,  therefore,  we  must  ieissume  the  ab- 
solute verity  of  all  the  evidence  tending  to  prove  undue 
influence,  yet  we  must  not  add  to  that  any  evidence  tend- 
ing to  show  that  the  testatrix  was  not  conscious  at  the 
time  the  undue  influence  was  alleged  to  have  been  exerted. 
Such  evidence  as  that  is  pertinent  to  the  second  issue  only 
and  not  to  the  third. 

The  definition  of  undue  influence  has  been  settled  by 
several  decisions  of  this  Court,  running  from  Davis  vs. 
Calvert,  5  G.  dk  J.,  269,  to  Layman  vs.  Convey,  ExW,  60 
Md.,  286.  Taking  this  definition  as  our  guide,  we  can 
find  in  this  record  no  evidence  legally  sufficient  to  estab- 
lish it,  and  must  affirm  the  decision  of  the  Court  below. 

Rulings  afftrmed,  and 

cause  remanded. 
(Decided  24th  June,  1885.) 


The  North  State  CoppEk  and  Gold  Mining  Com- 
pany vs.  Thomas  L.  Field. 

Foreign  corporation — Jurisdiction. 

The  Courts  of  Maryland  will  not  interfere  in  controyersies  relating 
only  to  the  internal  management  of  the  affairs  of  a  foreign  corpora- 
tion. Such  controyersies  must  be  settled  by  the  Courts  of  the  State 
creating  the  corporation. 

Where  the  act  of  a  foreign  corporation  affects  one  solely  in  his  capa- 
city as  a  member  of  the  corporation,  such  act  may  be  said  to  relate 
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to  the  management  of  the  internal  affairs  of  the  corporation ;  but 
it  is  otherwise  where  it  affects  his  individual  rights  only. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

This  was  an  appeal  from  an  order  of  the  Court  below 
sustaining  the  demurrer  to  the  answer  of  the  defendant, 
and  directing  a  mandamus  to  issue.  The  case  is  stated  in 
the  opinion  of  the  Court. 

The  cause  was  argued  before  Millbr,  Stone,  Robinson, 
Irving,  and  Bryan,  J. 

R,  W,  ApplegGLvthy  and  Julian  L  Alexander^  for  the  ap- 
pellant. 

D*Arcy  Paul,  and  J,  Wilson  Leakin,  for  the  appellee. 

Stone,  J,,  delivered  the  opinion  of  the  Court, 

This  is  an  application  for  a  mandamus  by  the  appellee, 
against  the  appellant,  a  corporation  created  by  the  laws 
of  the  State  of  Nbrth  Carolina.  It  appears  that  the  appel- 
lee is  a  citizen  of  this  State,  and  that  the  appellant  corpo- 
ration has  an  office  in,  and  is  transacting  business  within 
this  State. 

The  foundation  of  the  complaiift,  and  application  for 
mandamus  is,  that  the  appellee  was  a  stockholder  in  the 
appellant  corporation,  and  that  the  directors  of  the  corpo- 
ration declared  his  stock  forfeited  by  reason  of  the  non- 
payment of  an  assessment,  made  by  the  directors  on  each 
stockholder.  He,  the  appellee,  insists  that  such  assess- 
ment was  illegal  and  void,  and  he  asks  to  be  reinstated  as 
a  stockholder  on  the  books  of  the  company,  and  restored 
to  all  his  rights  as  such  stockholder. 

Among  other  defences  set  up  by  the  appellant,  it  insists 
that  the  Courts  of  Maryland  have  no  jurisdiction  over  it, 
in  a  case  like  that  disclosed  by  the  record ;  and  if  its  con- 
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tention  in  that  respect,  is  true,  it"  will  be  decisive  of  the 
case,  and  relieve  us  from  an  examination  of  the  other  ques- 
tions presented  for  our  consideration. 

The  Act  of  1868,  ch.  471,  sec.  209,  provides  that  "Any 
corporation  not  chartered  by  the  laws  of  this  State,  which 
shall  transact  •  business  therein,  shall  be  deemed  to  hold 
and  exercise  franchises  within  this  State,  and  shall  be  liable 
to  suit  in  any  of  the  Courts  of  this  State,  on  any  dealings 
or  transactions  therein." 

And  in  a  subsequent  section  the  law  provides : 

"Suits  may  be  brought  in  any  Court  of  this  State,  or 
before  a  justice  of  the  peace,  against  any  corporation  not 
incorporated  under  its  laws,  but  deemed  to  hold  and  exer- 
cise franchises  therein,  or  against  any  joint  stock  company 
or  association  doing  business  in  this  State,  for  any  cause 
of  action ;  and  by  a  plaintiff,  not  a  resident  of  this  State, 
when  the  cause  of  action  has  arisen,  or  the  subject  of  the 
action  shall  be  situated  in  this  State." 

The  object  of  our  statute,  and  of  similar  statutes  passed 
by  other  States,  is  to  provide  for  the  collection  of  debts  due 
from  foreign  corporations,  to  our  own  citizens,  and  to  en- 
force contracts  made  here  by  foreign  corporations  through 
its  agents,  and  to  protect  our  citizens  from  frauds  or 
wrong,  whether  the  wrong-doer  be  foreign  or  domestic. 

But  it  was  not  the  intent  of  our  statute  to  give  our 
Courts  jurisdiction  over  the  internal  affairs  of  a  foreign 
corporation.  Our  Courts  possess  no  visitorial  power  over 
them,  and  can  enforce  no  forfeiture  of  charter  for  violation 
of  law,  or  removal  of  officers  for  misconduct ;  nor  can  they 
exercise  authority  over  the  corporate  functions,  the  by- 
laws, nor  the  relations  between  the  corporation  and  its 
members,  arising  out  of,  and  depending  upon,  the  law  of 
its  creation.  These  powers  belong  only  to  the  State  which 
created  the  corporation. 

In  the  case  of  Wilkins  vs.  ThornCy  60  Md,y  253,  this 
Court  said : 
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"This  is  clearly  a  coDtroversy  relating  to  the  internal 
management  of  the  corporation,  and  the  validity .  of  the 
acts  of  those  who  claim  to  he,  and  indeed  are  admitted  to 
be,  de  facto  its  oflScers  and  stockholders.  Now,  if  this 
were  a  Maryland  corporation,  there  could  be  no  question 
as  to  the  jurisdiction  of  a  Maryland  Court  over  the  sub- 
ject, but  such  is  not.  the  case.  The  corporation  was  cre- 
ated by  the  laws  of  another  State  ;  and  it  seems  to  us  that 
all  such  controversies  must  be  determined  by  the  Courts 
of  the  State  by  which  the  corporation  was  created." 

Thorne'a  Case  was  a  controversy  between  bonajide  stock- 
holders of  a  corporation  on  the  one  side,  and  those  claim- 
ing to  be  stockholders,  and  the  president  and  directors  on 
the  other ;  and  such  a  controversy  was  said  by  this  Court 
to  be  a  controversy  about  the  internal  management  of  the 
corporation. 
*  t-It  may  not  be  in  all  cases  easy  to  draw  a  clear  line  of 
distinction  between  the  acts  of  a  corporation  relating  to 
its  internal  management,  and  those  which  do  not.  But 
we  apprehend  the  distinction  to  be  this :  That  where  the 
act  complained  of  affects  the  complainant  solely  in  his  ca- 
pacity as  a  member  of  the  corporation,  whether  it  be  as 
stockholder,  director,  president,  or  other  oflftcer,  and  is  the 
act  of  the  corporation,  whether  acting  in  stockholders' 
meeting,  or  through  its  agents,  the  board  of  directors,  that 
then  such  action  is  the«[ianagement  of  the  internal  affairs 
of  the  corporation,  and  in  case  of  a  foreign  corporation,  our 
Courts  will  not  take  jurisdiction.  Where,  however,  the 
act  of  the  foreign  corporation  complained  of  affects  the 
complainant's  individual  rights  only,  then  our  Courts  will 
take  jurisdiction,  whenever  the  cause  of  action  arises  hei^ 

The  controversy  in  the  case  before  us  arises  entirely  out 
of  the  internal  management  of  the  affairs  of  the  company. 
It  is  the  complaint  of  a  stockholder,  that  he  has  been  de- 
prived of  his  rights,  as  a  stockholder,  by  the  illegal  action 
of  the  board  of  directors.     His  complaint  is,  that  he  is  still 
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a  stockholder,  and  a  member  of  the  corporation,  and  en- 
titled to  his  vote  at  the  stockholders'  meeting,  &c.,  but 
that  these  rights  have  been  withheld  from  him  by  the  ac- 
tion of  the  directors,  and  he  seeks  to  be  reinstated  as  a 
member  of  a  foreign  corporation  by  the  action  of  a  Mary- 
land Court.  He  seeks  this  through  the  extraordinary 
remedy  of  a  mandamtiSy  to  compel  the  board  of  directors 
to  place  on  their  books  his  name  as  a  stockholder,  and 
thus  to  restore  him  to  all  the  rights  of  a  member  of  the 
corporation,  which  the  directors  say  he  had  forfeited. 

In  Howell  vs.  Chicago  and  Northwestern  Railway  Co,y 
51  Barbour,  3T8,  the  Supreme  Court  of  New  York  refused 
to  restrain  the  company  from  paying  a  stock  dividend, 
upon  the  ground  that  the  company  had  no  authority  to 
declare  such  a  dividend,  for  the  reason,  that  the  Courts  of 
one  State  would  not  undertake  to  regulate  the  internal 
affairs  of  a  foreign  corporation,  and  refused  to  investigate 
the  question,  whether  the  dividend  was  rightfully  or 
wrongfully  declared. 

The  case  of  Stafford  dc  Co,  vs.  American  Mills  Co,,  13 
Rhode  Island,  310,  was  a  petition  to  appoint  a  receiver  for 
a  New  York  corporation  in  Rhode  Island.  It  was  shown 
that  two  out  of  the  three  stockholders  who  constituted  the 
corporation  resided  in  Rhode  Island,  and  that  much  the 
larger  part  of  the  corporate  property  was  located  in  Rhode 
Island.  The  corporation  entered  an  appearance,  and  sub- 
mitted to  the  jurisdiction  of  the  Court.  But  the  Court 
dismissed  the  petition,  and  refused  to  entertain  jurisdic- 
tion, because  such  jurisdiction  was  not  conferred  by  their 
statute. 

Redmond  vs,  Enfield  Manufacturing  Company,  1^*  Ab- 
bott's Practice,  Reports,  {N.  S,,)  332,  was  a  case  where  a 
stockholder  attempted  to  compel  a  foreign  corporation  to 
divide  the  assets  among  the  stockholders,  and  the  Court 
said  : 


Digitized  by  VjOOQIC 


156  MARYLAND  REPORTS. 


North  State  Copper  and  Gold  Mining  Co.  v$.  Field. 

"To  attempt,  by  a  judgment  of  this  Court,  to  compel  a 
foreign  corporation  to  distribute  its  assets  among  the  stock- 
holders, because  some  of  the  directors  were  resident  here, 
or  because  some  of  the  funds  were  within  the  jurisdiction 
of  the  Court,  would  be  assuming  a  power  which  the  Court 
ought  not  to  exercise,  and  rendering  a  judgment  which 
could  not  be  enforced  against  the  company  in  the  place  of 
its  existence." 

Being  of  opinion  that  the  Legislature  did  not  contem- 
plate or  intend,  by  the  passing  of  the  statute  we  have 
quoted,  to  give  to  our  Courts  jurisdiction  and  power  to 
regulate  the  merely  internal  affairs  of  a  foreign  corpora- 
tion, and  as  our  Courts  clearly  possess  no  such  power  un- 
less conferred  upon  them  by  statute,  we  must  reverse  the 
order  appealed  from,  and  dismiss  the  petition. 

We  can  see  no  such  evil  consequences  likely  to  result 
from  this  doctrine,  as  the  appellee  seems  to  apprehend. 
Much  more  serious  consequences,  we  think,  would  likely 
result  from  opening  the  doors  of  our  Courts,  for  the  settle- 
ment of  the  domestic  quarrels  of  every  foreign  corporation 
that  may  choose  to  open  a  place  of  business,  or  hold  a  di- 
rectors' meeting  in  this  State.  Lif  this  were  allowable  in 
the  States  generally,  there  woul3  likely  be  conflicting  de- 
cisions, and  the  result  interminable  confusion,  as  well  as 
judgments  and  decrees  that  the  Courts  of  Maryland  would 
be  unable  to  enforce.     -^ 

Order  reversed,  and 

petition  dismissed, 
(Decided  24th  June,  1885.) 


Bryan,  J.,  dissented. 
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Bill  in  Equity  by  an  Administrator  ctgainst  his  Co-adminiS' 
tratar — Jurisdiction — Parties — Proceedings  against  delin- 
quent Administrators — Sections  225,  239  and  241,  of  Arti- 
cle 93,  of  the  Code. 

A  bill  in  equity  was  filed  by  W.  H.  W.  as  one  of  the  administrators 
of  J.  W.  against  J.  A.  W.  indiyidually,  and  as  the  other  adminis- 
trator of  said  J.  W.,  to  compel  the  defendant  to  account  for  and 
pay.  over  to  the  estate  an  amount  alleged  to  be  due  on  proper  ac- 
counting between  them.  An  amended  and  supplemental  bill  was 
afterwards  filed,  simply  reiterating  the  allegations  of  the  original 
bill  and  adding  as  plaintifis,  W.  H.  W.  in  his  own  right,  and  Mrs. 
G.  and  her  husband,  as  distributees  of  the  estate  of  J.  W.  deceased, 
and  making  other  distributees  defendants,  with  J.  A.  W.  in  his  own 
right,  and  as  one  of  the  administrators  of  the  deceased  J.  W.  The 
bill  charged  that  J.  A.  W.  was  indebted  on  account  as  between  the 
^tate  and  himself  in  a  sum  stated,  but  that  he  had  failed  and 
refused  to  make  return  thereof  to  the  Orphans^  Court  as  he  should 
have  done ;  and  that  J.  A.  W.  under  the  name  of  the  M.  G.  Works, 
had  filed  a  large  claim  against  the  estate,  and  had  obtained  part 
payment  thereof,  but  that  said  claim  was  in  excess  of  what  was 
really  due,  and  sought  a  discovery  in  regard  thereto.  It  was  also 
claimed  in  the  bill  that  the  estate  of  J.  W.  would  be  entitled  to 
set-off,  as  against  what  might  be  found  to  be  due  on  the  claim  of 
the  M.  G.  Works,  the  amount  really  due  from  J.  A.  W.  to  the  estate 
of  J.  W.  It  was  also  alleged  in  the  bill  that  all  other  debts  from 
the  estate  had  been  paid.  A  decree  was  passed  for  an  account 
between  the  parties,  and  requiring  J.  A.  W.  to  pay  the  balance,  if 
any,  due  by  him  on  such  accounting  to  the  administrators  of  J.  W. 
deceased.    On  appeal  from  the  decree,  it  was  Held  : 

1st  That  the  case  was  in  no  sense  a  general  administration  suit  for 
the  administration  and  settlement  of  the  estate  of  the  deceased,  nor 
was  it  a  suit  for  the  recovery  of  distributive  shares  of  the  estate  by 
distributees  against  the  administrators  upon  full  administration  of 
the  estate ;  but  it  was  a  suit  in  respect  of  counter  claims  as  between 
debtor  and  creditor,  and  where  one  of  the  administrators  was  the 
alleged  debtor  to  the  estate  of  the  creditor. 
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2nd.  That  to  such  a  controversy  as  the  bill  and  answer  presented,  the 
distributees  were  not  proper  parties;  and  the  fact  that  they  had 
been  introduced  into  the  case  by  supplemental  bill  did  not  at  all 
relieve  the  case  of  the  difficulty  of  litigating  the  matter  in  contro- 
versy between  the  co-administrators,  the  only  legal  representatives 
of  the  estate. 

8rd.  That  sections  225,  289  and  241,  of  Article  98,  of  the  Code,  made 
provision  for  proceeding  against  delinquent  administrators  or  co- 
administrators in  the  Orphans'  Court. 

An  executor  or  administrator  cannot  file  a  bill  in  equity  against  \m 
co-executor  or  co-administrator,  in  order  to  compel  the  latter  to 
account  for  and  pay  over  to  him  certain  claims  alleged  to  be  doe 
from  the  defendant  as  debtor  t^  the  estate  of  the  deceased. 

I 

Appbal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Millke, 
Robinson,  Ritchie,  and  Bryan,  J. 

f 
John  S.  Tyaoriy  for  the  appellant. 

J,  Wilson  Leakin,  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  original  bill  in  this  case  was  filed  by  William  H. 
Whiting  as  one  of  the  administrators  of  James  Whiting, 
deceased,  against  James  A.  Whiting,  and  James  A.  Whit- 
ing as  the  other  administrator  of  James  Whiting,  to  com- 
pel the  defendant  to  account  for  and  pay  over  to  the 
estate,  an  amount  alleged  to  be  due  on  proper  accounting 
between  the  parties.  This  bill  was  answered  by  the  de- 
fendant, who  sat  up  various  defences;  after  which  the 
plaintiff  obtained  leave,  and  filed  an  amended  and  supple- 
mental bill.  This  was  done  by  simply  reiterating  the 
allegations' of  the  original  bill,  and  adding  as  plaintiffs 
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William  H.  Whiting  in  his  own  right,  and  Mrs.  Grorsuch 
and  her  hushand,  as  distributees  of  the  estate  of  James 
Whiting,  deceased,  and  making  other  distributees  defend- 
ants, with  James  A.  Whiting  in  his  own  right,  and  as  one 
of  the  administrators  of  the  deceased  James  Whiting.  So 
the  bill  still  stands  by  William  H.  Whiting,  as  one  of  the 
administrators,  against  James  A.  Whiting,  a  co-adminis- 
trator, with  the  other  parties  added  in  their  own  right. 

The  bill  charges  that  James  A.  Whiting,  the  co-admin- 
istrator with  his  brother  William  H.  of  his  father's  estate, 
is  indebted  on  account,  as  between  the  estate  and  himself, 
in  the  sum  of  about  $7,000,  but  that  he  has  failed  and 
refused  jto  make  return  thereof  to  the  Orphans'  Court,  as 
he  should  have  done.  That  James  A.  Whiting,  under 
the  name  of  the  Maryland  Galvanizing  Works,  has  filed 
a  large  claim  against  his  father's  estate,  and  has  obtained 
part  payment  thereof,  but  that  said  claim  is  greatly  in 
excess  of  what  is  really  and  justly  due  for  the  work  done 
and  charged  for,  and  discovery  is  sought  in  regard  thereto. 
It  is  also  claimed  in  the  bill  that  the  estate  would  be  enti- 
tled to  set-off  as  against  what  might  be  found  to  be  due 
on  the  claim  of  the  Maryland  Galvanizing  Works,  the 
amount  really  due  from  James  A.  Whiting  to  his  father's 
estate.  It  is  alleged  that  all  other  debts  from  the  estate 
have  been  paid. 

It  is  charged  that  although  James  A.  Whiting  has  filed 
his  own  claim  against  the  estate,  and  is  pressing  for  pay- 
ment, yet  he  has  refused  to  return  the  claim  due  from 
himself  to  the  estate,  and  refuses  to  co-operate  with  his 
co-administr^tor  to  have  the  same  adjusted.  The  prayer 
of  the  bill  is,  that  James  A.  Whiting  be  required  to  ac- 
count to  the  estate  of  James  Whiting,  deceased,  &c.;  and 
that  he  be  required  to  make  full  discovery  under  oath, 
and  give  full  proof  of  all  work  done  at  the  galvanizing 
works  for  the  intestate,  James  Whiting,  &c.  The  defences 
taken  to  the  amended  or  supplemental  bill  are  the  same 
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as  those  taken  to  the  original  bill.  The  defendant,  both 
in  his  individual  and  representative  capacity,  pleads  to  the 
jurisdiction  of  the  Court,  the  Statute  of  Limitations,  and 
denies  that  he  is  indebted  to  the  estate  of  his  father  in 
any  amount  whatever;  and  he  insists  upon  the  correctness 
of  his  own  claim  against  the  estate. 

Proof  was  taken,  and  the  Court  decreed  that  an  account 
be  taken  between  the  parties,  on  proof  to  be  produced 
before  the  auditor,  and  that  James  A.  Whiting  pay  the 
balance,  if  any  due  by  him  on  such  accounting,  to  the 
administrators  of  James  Whiting,  deceased. 

Such  being  the  case,  it  falls  directly  within  the  principle 
of  Beall  vs.  HiUiary,  1  Md,y  186,  and  cannot  be  distin- 
guished from  it.  It  was  there  held,  upon  full  review  of 
the  authorities,  that  one  executor  (and  the  same  of  course 
of  an  administrator,)  could  not  file  a  bill  in  equity  against 
his  co-executor,  in  order  to  compel  the  latter  to  account 
for  and  pay  over  to  him  certain  claims  alleged  to  be  due 
from  the  defendant  as  debtor  to  the  estate  of  the  deceased. 
The  decree  in  this  case,  as  we  have  seen,  directs  any  bal- 
ance that  may  be  found  to  be  due  from  James  A.  Whiting 
to  be  paid  to  the  administrators  of  the  deceased. 

This  is  not  in  any  sense  a  general  administration  suit 
for  the  administration  and  settlement  of  the  estate  of  the 
deceased,  nor  is  it  a  suit  for  the  recovery  of  distributive 
shares  of  the  estate  by  distributees  against  the  adminis- 
trators, upon  full  administration  of  the  estate.  But  it  is 
a  suit  in  respect  of  counter-claims  as  between  debtor  and 
creditor, — and  where  one  of  the  administrators  is  the 
alleged  debtor  to  the  estate  of  the  creditor.  To  such  a 
controversy  as  the  bill  and  answer  present  in  this  case  the 
distributees  are  not  proper  parties ;  and  the  fact  that  they 
have  been  introduced  into  the  case  by  supplemental  bill, 
does  not  at  all  relieve  the  case  of  the  diflSculty  of  litigat- 
ing the  matter  in  controversy  between  the  co-administra- 
tors, the  only  legal  representatives  of  the  estate.     A  pre- 
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cedent  of  this  sort  could  not  be  otherwise  than  mischiev- 
ous; for,  as  said  by  the  Court  of  Appeals  in  Beall  vs. 
HiUiary,  "Instead  of  tending  to  promote  the  settlement 
of  estates  in  the  most  expeditious  and  economical  manner, 
it  would  produce  quite  the  opposite  effect/'  And  as  was 
also  said  in  that  case,  there  is  no  necessity  for  introducing 
such  a  principle  as  a  decree,  in  accordance  with  the  prayer 
of  the  bill  in  this  case,  would  establish.  ''  For  if  a  joint 
administrator  or  executor  apprehends  a  loss  from  the  neg- 
lect or  misconduct  of  his  co-administrator  or  co-executor, 
he  may  apply  to  the  Orphans'  Court,  and  obtain  a  revo- 
cation of  the  powers  and  authority  of  the  delinquent 
party,  if  the  Court  are  satisfied  that  the  apprehension  is 
well  founded."  The  Code,  by  sections  225,  239,  and  241, 
of  Article  93,  makes  provision  for  proceeding  against 
delinquent  administrators  or  co-administrators  in  the 
Orphans'  Court;  and  a  resort  to  the  remedy  thus  pro- 
vided would  certainly  be  more  expeditious  and  less  expen- 
sive, than  by  proceeding  in  equity.  As  the  bill  cannot  be 
maintained,  the  decree  appealed  from  must  be  reversed, 
and  the  bill  dismissed  with  .costs. 

Decree  reversed,  and 

bill  dismissed, 
(Decided  24th  June,  1885.) 


John  Ahern  vs.  Catharine  Fink. 

Attachment — Married   woman  as   Oarnishee — Default — In- 
junction. 

An  attachment  was  laid  in  the  hands  of  a  married  woman  as  gar- 
nishee, returnable  before  a  magistrate.     She  failed  to  appear,  and  a 
judgmentof  condemnation  was  rendered  against  her  for  the  amount 
11  V.  64. 
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of  the  debt,  $68.76,  with  interest  and  costs.  Between  the  time  the 
attachment  was  laid  and  the  judgment  was  rendered,  the  husband 
of  the  garnishee  died.  On  a  bill  filed  to  restrain  the  execution  of 
the  judgment,  it  was  Held  : 

That  having  failed  to  appear,  as  it  was  her  duty  to  do,  in  person,  or 
by  agent  or  attorney,  and  avail  herself  of  any  defence  which  she 
might  have,  whether  of  coverture  or  other,  she  had  no  standing  in 
a  Court  of  equity  to  obtain  relief  against  a  judgment  rendered 
against  her  by  her  own  default,  in  the  absence  of  clear  proof  of 
fraud  or  surprise,  unmixed  with  negligence  or  fault  on  her  part 

Appeal  from  the  Circuit  CJourt  of  Baltimore  City. 

The  case  is  stated  iu  the  dissentiDg  opinion  of  Judge 
Miller.  ^ 

The  cause  was  argued  for  the  appellant,  before  Alvey, 
C.  J.,  Miller,  Robinson,  Ritchie,  and  Bryan,  J.,  and  sub- 
mitted for  the  appellee. 

John  F.  Preston,  for  the  appellant. 

Rufus  W,  Applegarth,  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

There  is  no  excuse  offered  or  justification  shown  for  the 
non-appearance  of  the  appellee  to  the  attachment  pro- 
ceeding before  the  magistrate,  to  show  cause,  if  any  she 
had,  why  judgment  of  condemnation  should  not  be  en- 
tered against  her  as  garnishee  of  the  defendant  in  the  at- 
tachment. It  is  not  pretended  that  the  attachment  was 
not  laid  in  her  hands,  and  it  is  made  apparent  that  she 
was  notified  to  appear  and  show  cause  against  condemna- 
tion. The  only  ground  upon  which  she  can  seek  to  be  re- 
lieved of  the  judgment  against  her  is  that  she  was  a  mar- 
ried woman  at  the  time  the  attachment  was  served,  though 
she  was  under  no  such  disability  at  the  return  day  of  the 
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process,  and  when  the  judgment  of  condemnation  was  en- 
tered. Her  husband  died  several  days  before  the  attach- 
ment was  returned,  and  clearly  she  should  have  appeared 
and  interposed  her  defences,  whatever  they  may  have 
been.  The  case  relied  on,  of  Griffith  vs.  Clarke^  18  Md., 
457,  to  exonerate  the  appellee  from  the  binding  effect  of 
the  judgment  of  condemnation,  has  no  application  to  this 
case.  There  the  judgment  at  law  was  rendered  against 
husband  and  wife  by  default,  upon  a  joint  promissory  note 
made  by  the  husband  and  wife  during  the  coverture.  As 
the  law  then  stood,  the  decision  in  that  case,  restraining 
the  execution  of  the  judgment,  was  correct  enough ;  but 
the  law  has  been  materially  modified  by  legislation  since 
that  case  arose. 

By  the  Act  of  1862,  ch.  49,  any /me  coverf,  licensed  to 
trade  or  carry  on  business,  is  authorized  to  contract^  and 
is  declared  to  be  responsible  for  all  contracts  '*  made  in 
the  prosecution  of  her  business  under  such  license,  and 
shall  be  liable  to  be  sued  therefor  in  any  of  the  Courts  of 
the  State,  as  if  she  were  a  feme  sole;  and  if  judgment  be 
obtained  against  her  on  any  contract,  execution  shall  or 
may  issue  in  the  ordinary  way  to  affect  her  separate 
estate."  And  by  the  Act  of  18T2,  ch.  270,  a  married 
woman  is  made  liable,  and  may  be  sued  jointly  with  her 
husband,  upon  any  contract  or  agreement  made  in  writing 
jointly  with  her  husband  ;  and  any  judgment  recovered  on 
such  contract  or  agreement  may  be  collected  by  execution  • 
as  if  the  defendants  were  not  husband  and  wife.  And  so 
by  the  Act  of  1882,  ch.  265,  married  women  are  authorized 
to  contract  in  certain  cases,  without  regard  to  their  hus- 
bands, and  are  made  liable  to  suits  at  law  as  if  they  were 
femes  sole;  and  the  right  of  execution  is  given  to  the  judg- 
ment creditor.  Therefore,  if  the  appellee  was  liable  upon 
any  contract,  thus  authorized  to  be  made,  for  the  payment 
of  money,  there  could  be  no  possible  reason  why  such 
money  could  not  be  attached  in  her  hands,  as  it  could  be 
in  the  hands  of  any  other  person. 
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There  was  clearly  no  want  of  jurisdiction  by  the  justice 
to  render  the  judgment;  and  if  the  disability  of  coverture 
could  aiford  defence,  it  was  incumbent  upon  the  appellee 
to  appear  and  avail  herself  of  it.  This  she  wholly  ne- 
glected to  do;  and  the  judgment  was  rendered  against 
her  when  she  was  sui  jurisy  and  liable  to  be  treated  as  a 
party  in  default.  She  was  then  under  no  disability,  and 
she  could  only  be  treated  as  any  other  defaulting  party 
would  be  for  default  of  appearance  and  answer.  And 
having  failed  to  appear  and  avail  herself  of  her  defences, 
if  any  she  had,  she  has  no  standing  in  a  Court  of  equity 
to  obtain  relief  against  a  judgment  rendered  against  her 
by  her  own  default,  in  the  absence  of  clear  proof  of  fraud 
or  surprise,  unmixed  with  negligence  or  fault  on  her  part. 
The  appellee  was  bound  to  be  present  before  the  magis- 
trate in  person,  or  by  agent  or  attorney,  to  take  care  of 
her  rights  and  to  make  proper  defences  for  her  protec- 
tion, and  she  cannot  make  the  omission  to  perform  that 
duty,  incumbent  upon  every  defendant,  the  foundation 
of  relief  by  injunction  to  restrain  the  execution  of  the 
judgment.  The  case  of  Gott  vs,  Carr,  6  G.  dk  J.,  309, 
would  seem  to  be  a  conclusive  authority  against  the  pre- 
sent application. 

This  being  the  view  of  a  majority  of  the  Court,  the  de- 
cree will  be  reversed,  and  the  bill  be  dismissed,  with  costs. 

Decree  reversed^  and 

bill  dismiBsed. 
(Decided  24th  June,  1885.) 

Judge  Miller  delivered  the  following  dissenting  opinion^ 
in  which  Judge  Ritchie  concurred : 

A  judgment  at  law  against  a  married  woman,  obtained 
in  an  action  ex  contractu,  and  upon  a  cause  of  action  arising 
after  marriage,  unless  it  be  for  a  debt  contracted  by  her 
under  section  T,  Art.  45  of  the  Code  as  amended  by  the 
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Act  of  1882,  ch.  265,  or  upon  such  an  obligation  in  writ- 
ing signed  by  her  and  her  husband  as  is  specified  in  the 
Act  of  18Y2,  ch.  2Y0,  is  absolutely  void,  whether  it  be  re- 
covered upon  trial  of  the  case,  or  by  default,  or  by  confes- 
sion, or  whether  rendered  by  a  magistrate  or  a  Court  of 
record,  and  she  may  seek  relief  in  equity  by  injunction 
whenever  it  is  attempted  to  be  enforced  against  her  separate 
property.  Griffith  vs.  Clarke,  18  Md,y  45 T.  It  is  void  for 
want  of  jurisdiction  over  the  person,  and  if  rendered  by  a 
justice  of  the  peace  she  is  not  precluded  from  relief  in 
equity  because  of  her  failure  to  take  an  appeal  in  order  to 
have  it  reversed.  The  doctrine  announced  in  Brumbaugh 
V8.  Schnehly,  2  Jtfc?.,  320,  and  Dirichson  vs.  Prideatcx  there 
cited,  has  no  application  to  such  a  case.  In  those  cases 
the  judgments  were  confessed  before  the  magistrates  by 
parties  sui  juris  and  capable  of  being  sued. 

The  present  appeal  is  from  an  order  or  decree  making 
perpetual  an  injunction  which  restrains  the  execution  of  a 
judgment  which  the  appellant  had  obtained  against  the 
appellee.  From  the  bill,  answer  and  proof  it  appears 
that  the  appellant  having  a  claim  or  judgment  of  less  than 
|100  against  William  B.  Fink,  a  son  of  the  appellee, 
caused  an  attachment  thereon  to  be  laid  in  her  hands  as 
garnishee,  returnable  before  a  magistrate.  She  failed  to 
appear,  and  the  justice,  upon  an  ex  parte  tvisAy  rendered  a 
judgment  of  condemnation  against  her  for  the  amount  of 
the  debt,  $63.T6,  with  interest  and  costs.  She  was  mar- 
ried at  the  time  the  attachment  was  laid  in  her  hands,  but 
her  husband  died  four  days  before  the  judgment  was  ren- 
dered. There  is  no  proof  that  the  appellee  became  in- 
debted to  her  son  while  carrying  on  business  as  a,  feme  sole 
trader,  or  that  she  was  indebted  to  him  upon  any  contract 
or  obligation,  such  as  those  mentioned  in  the  Act  of  1882, 
oh.  265.  The  appellant,  in  his  answer  to  the  bill,  avers 
that  her  said  son  was  in  her  employment,  and  that  he  had 
and  has  credits  in  her  hands,  growing  out  of  his  salary. 
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largely  in  excess  of  the  judgment  against  her,  as  garnishee 
in  the  attachment  suit.  Under  this  averment  we  must 
assume  that  such  was  the  character  of  the  credits  sought 
to  be  attached  and  condemned.  It  is  plain  that  her  son 
could  not  have  sued  his  mother  at  law  for  such  a  claim; 
and  being  a  married  woman  at  the  time  the  attachment 
was  laid  in  her  hands,  she  could  not  be  made  a  gar- 
nishee in  respect  to  such  credits,  and  the  proceeding 
against  her  was  consequently  void  ab  initio.  A  judgment 
of  condemnation  founded  upon  an  attachment  thus  void  in 
its  inception  could  not,  in  my  opinion,  be  made  valid  by 
the  fact  that  the  disability  of  coverture  happened  to  be 
removed  before  the  judgment  of  condemnation  was  actu- 
ally rendered. 


Jacob  Tome  va,  John  C.  King,  Trustee,  and  Archi- 
bald Stielmg,  Jr.,  Receiver,  in  the  matter  of 
The  People's  Passenger  Railway  Company. 
T.  Edward  Hambleton  vs.  Same. 

Appeal — Character  in  which  Appeal  i8  taken —Right  of  Ap- 
peal— Form  of  allowing  Commissions — Trustees^  Commis- 
sions— Receivers^  Commissions — Liability  for  Commissiom 
allowed  Receivers  and  Trustees — Costs — Cross-bill. 

A  Passenger  Railway  Company  negotiated  two  different  loans,  and 
for  their  security  executed  two  several  mortgages  or  deeds  of  trust, 
of  all  its  property.  The  first  of  these  instruments  was  executed  to 
T.  as  trustee,  on  the  29th  of  July,  1879,  to  secure  the  payment  of 
a  loan  of  $100,000,  with  interest,  for  which  coupon  bonds  were 
issued  by  the  company,  the  interest  payable  semi-annually.  And 
in  case  of  default,  for  the  period  of  two  months,  in  the  payment  of 
either  interest  or  principal,  as  it  should  become  due,  the  deed  pro- 
vided in  certain  contingency,  that  the  trustee  should  take  chaige 
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of  the  mortgaged  property  and  operate  and  manage  the  road  to  the 
best  advantage,  and  should  appropriate  the  net  proceeds  arising 
therefrom,  as  specified  in  the  deed ;  or  the  trustee  might  sell  the 
mortgaged  property  under  a  decree  of  a  Court  of  equity.  The 
second  mortgage  or  deed  of  trust  of  the  same  property  was  exe- 
cuted by  the  company  to  H.  and  K.  on  the  5th  of  April,  1880,  to 
secure  a  further  loan  of  $75,000,  created  by  the  issue  of  coupon 
bonds,  the  interest  payable  semi-annually.  This  mortgage  was 
made,  by  express  terms,  subject  to  the  preceding  mortgage  to  T. 
and  it  also  provided,  in  a  certain  contingency,  for  a  sale  of  the 
mortgaged  property.  The  company  having  made  default  in  the 
payment  of  the  interest  due  on  the  second  mortgage  bonds,  the 
trustees  in  the  second  mortgage  filed  a  bill  on  the  15th  of  January, 
1883,  alleging  the  default  in  the  payment  of  interest  due  on  the 
second  mortgage  bonds,  and  the  insolvent  condition  of  the  com- 
pany, and  claimed  the  right  to  have  a  decree  for  the  sale  of  the 
mortgaged  property,  by  reason  of  said  default.  They  also  asked 
for  the  appointment  of  receivers  to  take  charge  of  the  property, 
and  operate  the  road  under  the  authority  of  the  Court,  until  a  de- 
cree was  had.  Neither  the  trustee  nor  the  holders  of  the  bonds 
under  the  first  mortgage  were  made  parties.  Answers  of  the  com- 
pany and  of  other  defendants  were  filed,  and  an  order  was  passed 
appointing  H.  and  8.  receivers  to  take  charge  of  the  entire  prop- 
erty. T.  the  trustee  in  the  first  mortgage,  and  on  behalf  of  the 
first  mortgage  bondholders,  was  admitted  on  petition  as  a  party 
defendant,  and  thereupon  filed  a  cross-bill  against  the  parties  to 
the  original  bill,  charging  default  in  the  company  in  the  redemp- 
tion of  the  interest  coupons  to  the  first  mortgage  bonds ;  and  pray- 
ing that  the  entire  property  should  be  sold  and  the  proceeds 
distributed  according  to  the  rights  and  priorities  of  all  parties 
concerned.  Answers  were  filed  to  the  cross-bill  by  several  of  the 
defendants.  After  further  proceedings,  the  Court  ordered  a  sale  to 
be  made  under  the  second  mortgage  by  H.,  K.  and  S.  trustees  ap- 
pointed for  that  purpose,  the  sale  to  be  made,  however,  subject  to 
the  rights  of  the  parties  under  the  first  mortgage.  Under  this 
order  no  sale  was  efiected.  On  the  petition  of  the  receivers  8.  and 
H.  an  interlocutory  order  was  passed  on  the  11th  of  May,  1888, 
directing  them  to  make  sale  of  all  the  property,  free,  clear,  and 
discharged  of  all  claim  of  the  parties  to  the  proceedings.  The 
property  was  accordingly  offered  by  the  receivers  and  was  struck 
off  to  a  purchaser  at  $88,000.  On  exceptions,  the  sale  was  rejectee^ 
by  the  Court  On  the  application  of  T.  the  Court  passed  another 
interlocutory  order  of  sale,  at  the  same  time  rescinding  the  pre- 
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vious  order  of  the  11th  of  May,  1883,  and  appointed  K.  and  8. 
trustees  to  make  the  sale,  the  same  to  be  made  free,  clear,  and  dis- 
charged of  both  mortgages.  These  trustees  oflfered  the  property 
and  received  a  bid  of  $100,000  and  so  reported  to  the  Court;  but 
upon  exception,  this  sale  was  also  rejected  by  the  Court  SulSse- 
quently  a  decree,  professing  to  be  a  final  decree,  was  passed,  by 
which  all  previous  orders  of  sale  were  rescinded ;  and  the  Court 
thereupon  proceeded  "to  adjudicate  and  determine  the  case  pre- 
sented by  the  bill  filed  on  the  15th  of  January,  1883,  by  H.  and 
K.  trustees  under  the  second  mortgage  from  the  defendant  com- 
pany ; "  and,  among  other  things,  decreed  a  sale  of  the  mortgaged 
property,  subject,  however,  by  express  provision,  to  the  first  mort- 
gage and  all  debts  secured  thereby.  H.  one  of  the  trustees  in  the 
second  mortgage  having  resigned,  S.  was  associated  with  K.  the 
other  trustee  to  make  sale.  The  sale  was  made  under  this  decree 
for  the  sum  of  $6000,  and  was  finally  ratified  by  the  Court.  After 
the  sale  was  ratified,  the  receivers  made  their  report,  showing  their 
receipts  and  disbursemnents,  and  prayed  to  be  allowed  such  com- 
pqusation  for  their  services  as  the  Court  might  deem  proper.  Ap- 
plication for  the  allowance  of  counsel  fees  was  also  filed.  The 
Court,  by  its  order  of  the  3rd  of  July,  1884,  ratified  the  receivers' 
report,  and  directed  the  allowance  of  certain  counsel  fees;  and  in 
the  next  place,  "  that  there  be  allowed  to  8.,  K.  and  H.,  in  their 
reipedive  capacities  as  receivers  and  trustees,  i7i  lieu  of  all  other  commis- 
sions to  them,  or  any  of  them,  eight  per  cent,  on  the  gross  amount 
expended,  disbursed  or  incurred  by  said  receivers,  *  *  *  ♦  and 
eight  per  cent  upon  the  sum  of  $106,000,  the  amount  of  the  first 
mortgage  debt,  and  interest  thereon,  subject  to  which  the  said  property 
was  sold  hy  the  trustees  under  the  final  decree  in  this  case^  The  pro- 
ceedings were  then  referred  to  the  auditor,  with  directions  to  audit 
the  purchase  money  to  the  allowances  specified,  and  to  report  the 
deficiency,  if  any,  the  same  to  be  charged  to,  and  paid  by,  the  first 
mortgage  bondholders.  Under  this  order  the  auditor  allowed  on 
the  receivers*  disbursements  of  $16,479.60,  and  on  the  amount  of 
the  first  mortgage  bonds,  principal  and  interest,  $106,000,  a  sum 
total  of  $9,798.36,  for  commissions  to  the  receivers  and  trustees. 
This  amount,  together  with  counsel  fees,  taxes,  costs  and  charges, 
and  reimbursement  to  receivers  allowed,  made  an  aggregate  of 
$19,727.80 ;  and  after  applying  the  $6000,  the  amount  realized  from 
the  sale  of  the  property,  there  remained  a  deficiency  of  $18,927.80, 
to  be  assessed  to  the  first  mortgage  bonds  according  to  the  order 
of  the  Court.  To  the  report  of  the  auditor,  H.  in  his  own  right 
as  a  first  mortgage  bondholder,  and  as  one  of  the  receivers,  excepted. 
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both  as  to  the  amount  allowed  and  the  manner  of  allowing  the 
commissions ;  but  the  Court  overruled  the  exceptions,  and  by  its 
final  order  or  decree  of  the  80th  of  December,  1884,  to  meet  the 
deficiency  of  $18,927.80,  ordered  and  directed  T.  as  trustee  for  the 
first  mortgage  bondholders,  to  collect  from  each  of  said  bond- 
holders mentioned  in  the  auditor's  report,  the  amounts  assessed 
against  them  respectively,  and  to  bring  the  same  into  Court  by  a 
certain  day ;  and  upon  failure  of  the  said  first  mortgage  bond- 
holders to  pay  such  assessments,  or  upon  failure  of  T.  to  pay  the 
same  into  Court  by  the  day  named,  then  T.  as  trustee  should  make 
public  sale  of  the  first  mortgage  bonded  debt  and  security,  and 
upon  making  the  sale  to  convey  the  mortgage  and  mortgage  debt 
to  the  purchaser.  On  appeal  from  this  order  by  T.  and  H.,  it  was 
Held: 

1st.  That  the  appeals  were  rightfully  taken  from  the  order  or  decree 
of  the  80th  of  December,  1884,  which  was  the  effective  one,  and 
not  from  the  preceding  order  of  the  3rd  of  July,  1884. 

2Dd.  That  the  appeal  of  T.  must  be  considered  as  taken  by  him  as 
trustee,  representing  the  first  mortgage  bondholders,  it  being  in  the 
character  of  such  trustee  that  he  was  a  party  to  the  proceedings, 
and  the  decree  against  him,  fron\  which  the  appeal  was  taken, 
was  made. 

3rd.  That  H.  was  in  a  position  to  enable  him  to  appeal ;  for  while 
the  decree  was  in  his  favor  in  the  amount  of  commissions  and  re- 
imbursement allowed,  yet,  as  a  first  mortgage  bondholder,  he  or  his 
firm  would  have  to  pay,  over  and  above  his  share  of  the  commis- 
sions, a  large  sum  towards  paying  the  commissions  to  his  co- 
receivers,  and  to  the  trustees  making  the  sale. 

4tb.  That  the  allowance  of  commissions  in  the  combined  or  collective 
form,  was  not  justified  by  the  practice  in  this  State. 

5th.  That  the  trustees  who  made  the  sale  were  entitled  to  the  estab- 
lished rate  of  commissions  on  the  proceeds  of  sale,  and  nothing 
more. 

6th.  That  the  rule  for  compensating  receivers  is  not  of  the  same 
invariable  character  as  that  governing  in  the  case  of  trustees ;  but 
the  allowance  to  receivers  of  insolvent  corporations  or  private 
partnerships,  in  all  cases  not  attended  with  peculiar  circumstances 
requiring  an  augmentation,  should  be  regulated  by  analogy,  as 
near  as  possible,  to  the  rate  of  commissions  allowed  to  guardians 
and  trustees  for  the  performance  of  like  or  kindred  services.    And 


Digitized  by  VjOOQIC 


170  MARYLAND  REPORTS. 

Tome  and  Hambleton  v$.  King  and  Stirling,  &c. 

whatever  rate  of  compensation  under  this  rule,  may  be  allowed,  the 
order  making  the  allowance  should  be  definite,  that  it  may  not  be 
doubtful  upon  what  basis  or  for  what  services  the  particular  allow- 
ance is  made. 

7th.  That  as  the  receivers  were  appointed  solely  at  the  instance  and 
for  the  benefit  of  the  second  mortgage  bondholders,  and  the  trus- 
tees who  sold  the  property  were  appointed  to  sell  exclusively  for 
the  same  parties,  and  not  for  the  benefit  of  the  first  mortgage  bond- 
holders, upon  no  principle  of  justice  or  reason  could  the  first  mort- 
gage bondholders  be  assessed  to  pay  the  commissions  and  other 
expenses  allowed,  or  any  part  of  them,  to  such  receivers  and  trus- 
tees. 

8th.  That  for  any  costs  that  may  have  been  incurred  by  reason  of  the 
filing  of  the  cross-bill  by  T.,  and  for  any  proper  proportion  of  the 
expenses  incurred  in  the  abortive  efforts  to  sell  the  property  for  the 
common  benefit  of  both  sets  of  mortgage  bondholders,  T.  as  trus- 
.  tee  was  chargeable,  but  not  for  the  commissions  and  amounts  to 
indemnify  the  receivers. 

9th.  That  if  the  fund  in  Court  be  not  sufficient  to  afford  adequate 
compensation  and  indemnity  to  the  receivers,  the  parties  at  whose 
instance  they  were  put  upon  the  property,  should  be  required  to 
provide  the  means  of  payment. 


Appeals  from  the  Circuit  Court  of  Baltimore  City. 
The  case  is  stated  in  the  opinion  of  the  Court.     The 
order  of  appeal,  to  which  reference  is  made  in  the  opinion 
of  the  Court,  after  titling  the  case,  is  as  follows: 

"Mr.  Brewer: — Enter  an  appeal  from  the  decree  passed 
in  the  above  cause  on  the  30th  of  December,  1884,  on 
behalf  of  Jacob  Tome. 

Marshall  &  Hall, 
Solicitors  for  Jacob  Tome." 

The  cause  was  argued  before  Alvey,  C.  J.,  Miller, 
Robinson,  Ritchie,  and  Bryan,  J. 

Thomas  W,  Hall^  and  Charles  Marshall^  for  the  appel- 
lants. 
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Archibald  Stirling ,  Jr,,  and  John  C.  King,  for  the  appel- 
lees. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  order  to  the  proper  understanding  of  this  case,  and 
the  questions  raised  on  the  two  appeals  in  the  record,  it 
is  necessary  that  we  state  briefly  how  and  for  what  objects 
the  proceedings  were  commenced,  and  in  what  order  they 
were  conducted. 

The  People's  Passenger  Railway  Company  of  Baltimore 
City  negotiated  two  diflerent  loans,  and  for  their  security 
executed  two  several  mortgages  or  deeds  of  trust,  of  all 
its  property  of  every  kind  and  description.  The  first  of 
these  instruments  was  executed  to  Jacob  Tome  as  trustee, 
on  the  29th  of  July,  1879,  to  secure  the  payment  of  a  loan 
of  $100,000,  with  interest,  for  which  coupon  bonds  were 
issued  by  the  company,  the  interest  payable  semi-annually. 
And  in  case  of  default,  for  the  period  of  two  months,  in 
the  payment  of  either  interest  or  principal,  as  it  should 
become  due,  the  deed  provides  that  "the  said  trustee 
shall,  and  will,  upon  the  written  request  of  the  holders  of 
one-fourth  in  amount  of  the  said  bonds  outstanding,  and 
upon  which  such  default  to  pay  the  said  interest  or  princi- 
pal shall  have  been  made,  enter  upon  and  take  possession 
of  the  railroady  real  and  personal  estate  and  premises 
hereby  mortgaged^  or  agreed  or  intended  so  to  be,  and 
shall  and  will  thereupon  himself,  or  by  such  agent  or 
agents  as  he  may  appoint^  operatCy  manage^  control^  and 
use  the  said  railroad,  real  and  personal  estate  and  prem^ 
iseSy — possession  of  which  may  be  so  taken,  to  the  best 
advantage, — and  appropriate  the  net  income  and  proceeds 
to  be  derived  therefrom,  after  deducting  expenses,  to  the 
payment  in  full,"  first  of  the  interest,  and  then  of  the 
principal  of  the  bonds  secured  by  the  mortgage ;  or  the 
trustee  might,  upon  request  of  the  holders  of  one-fourth 
in  amount  of  the  outstanding  bonds,  proceed  under  the 
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order  or  decree  of  a  Court  of  equity,  to  sell  the  mortgaged 
property,  and  apply  the  proceeds  of  sale  to  the  payment 
of  the  debt  and  interest. 

The  second  mortgage  or  deed  of  trust  was  executed  by 
the  company  to  John  A.  Hambleton  and  John  C.  King  as 
trustees,  on  the  5th  of  April,  1880,  of  all  its  property  of 
every  description,  (being  the  same  embraced  in  the  pre- 
ceding mortgage  to  Tome,)  to  secure  a  further  loan  of 
f  75,000,  created  by  the  issue  of  coupon  bonds,  the  inte- 
rest payable  semi-annually.  This  mortgage  was  made,  by 
express  terms,  subject  to  the  prior  mortgage  to  Tome  ;  and 
it  also  provided,  that  if  the  company  made  default  for 
three  months  after  demand  of  the  semi-annual  interest  due 
on  the  bonds,  the  trustees  should,  upon  request  of  the 
holders  of  one-fourth  of  the  bonds  outstanding  and  in  re- 
spect to  which  default  had  been  made,  proceed  under  the 
order  or  decree  of  a  Court  of  equity  to  sell  the  mortgaged 
property,  and  apply  the  proceeds  of  sale  to  the  payment 
of  interest  and  principal  of  such  outstanding  bonds.  In 
less  than  three  years  after  the  last  of  these  loans  had 
been  effected,  the  company  became  greatly  embarrassed 
and  made  default  in  the  payment  of  the  interest  due  on 
the  second  mortgage  bonds.  Indeed  it  was  so  completely 
insolvent  that  it  could  not  proceed  in  the  operation  of  its 
road.  In  this  state  of  things,  the  trustees  in  the  second 
mortgage  filed  a  bill  on  the  15th  of  January,  1883,  alleg- 
ing the  default  in  the  payment  of  interest  due  on  the  sec- 
ond mortgage  bonds,  and  the  insolvent  condition  of  the 
company.  To  this  bill,  while  the  existence  of  the  first 
mortgage  was  alleged,  neither  the  trustee  nor  the  holders 
of  the  bonds  under  that  mortgage  were  made  parties,  nor 
was  it  in  respect  of  any  rights  of  those  holding  the  first 
mortgage  bonds  that  relief  was  prayed.  The  bill  charged 
that  the  plaintiffs,  under  the  terms  of  the  second  mort- 
gage, were  entitled  to  sell  the  mortgaged  property,  and 
to  have  a  decree  for  such  sale,  by  reason  of  the  default 
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made  in  the  payment  of  the  interest  due  on  the  second 
mortgage  bonds.  But  they  charged  that,  inasmuch  as 
some  delay  would  occur  in  preparing  the  case  for  a  decree 
for  sale,  the  property  in  the  meantime  would  likely  suffer, 
and  they  therefore  asked  for  the  appointment  of  receivers 
to  take  charge  of  and  care  for  the  property,  and,  as  far  as 
possible,  to  operate  the  road  under  the  authority  of  the 
Court,  until  the  case  could  be  matured  for  a  decree. 
Answers  of  the  company  and  several  of  the  other  defend- 
ants were  filed  on  the  same  day  of  the  filing  of  the  bill ; 
and  immediately  thereupon  an  order  was  passed  appoint- 
ing T.  E.  Hambleton  and  Archibald  Stirling,  Jr.,  receivers, 
with  power  to  take  charge  of  the  entire  property,  and  with 
authority  to  expend  a  small  amount  of  money  for  the  sup- 
port of  the  stock.  An  injunction  was  also  issued  to  re- 
strain the  company  or  its  agents  in  any  attempt  to  with- 
hold any  of  the  property  from  the  receivers.  After  this 
the  receivers  were  authorized  by  further  order  of  Court  to 
raise  and  expend  money  necessary  to  feed  the  live  stock, 
and  they  were  also  authorized  to  sell  a  portion  of  such 
stock,  which  they  did.  At  this  stage  of  the  proceeding 
Ed.  I.  Clark,  an  alleged  second  mortgage  bondholder,  in- 
tervened and  asked  that  the  property  be  sold  at  once  by 
the  trustees  named  in  the  mortgage.  But  before  definite 
action  was  had  upon  this  application,  Jacob  Tome,  the 
trustee  in  the  first  mortgage,  and  on  behalf  of  the  first 
mortgage  bondholders,  intervened  by  petition,  filed  the 
12th  of  March,  1883,  and  asked  to  be  made  a  party  de- 
fendant to  the  original  bill,  with  leave  to  defend  by  answer 
or  cross-bill ;  proceeding  upon  the  ground,  as  alleged,  that 
as  all  the  property  of  the  company  had  been  placed  in  the 
hands  of  receivers  appointed  by  the  Court,  under  the  bill 
filed  by  the  trustees  in  the  second  mortgage,  and  thereby 
his  power  to  enter  upon,  take  charge  of  and  operate  the 
road,  under  the  first  mortgage,  had  been  frustrated,  he 
therefore  applied  to  the  Court  for  relief.     He  was  on  the 
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same  day,  by  order,  admitted  as  a  party  defendant;  and 
he  thereupon,  without  delay,  filed  a  cross-bill  against  the 
parties  to  the  original  bill,  charging  default  in  the  com- 
pany in  the  redemption  of  the  interest  coupons  to  the  first 
mortgage  bonds ;  and  to  avoid  delay  and  unnecessary  ex- 
pense, he  prayed  that  the  entire  property  should  be  sold 
and  the  proceeds  distributed  according  to  the  rights  and 
priorities  of  all  parties  concerned.  On  the  28th  of  March, 
1883,  the  Court  passed  an  order  making  Ed.  I.  Clark  a 
party  defendant  to  the  original  bill,  and  a  defendant  to 
the  cross-bill  of  Tome,  with  leave  to  make  defence  to  the 
same.  Answers  were  filed  to  the  cross-bill  by  several  of 
the  defendants  thereto,  but  Clark  interposed  a  demurrer, 
and  that  does  not  appear  ever  to  have  been  disposed  of. 
On  the  26th  of  April,  1883,  Tome  filed  a  petition,  praying 
that  inasmuch  as  it  was  manifest  that  the  property  would 
have  to  be  sold  under  the  decree  of  the  Court,  that  an 
order  for  sale  of  all  the  mortgaged  property  in  question, 
free  and  clear  from  all  claims  and  equities  of  all  parties, 
be  passed  at  once  in  anticipation  of  the  final  decree,  and 
that  a  trustee  or  trustees  be  appointed  to  make  such  sale. 
But  the  Court,  on  the  27th  of  April,  1883,  instead  of  pass- 
ing an  order  of  sale  such  as  that  prayed  for  in  the  petition 
of  Tome,  proceeded  to  pass  an  order  of  sale,  in  which  it 
was  stated,  that  the  Court  was  satisfied  that  at  the  final 
hearing  a  sale  would  be  decreed  of  the  property  in  the 
proceedings  mentioned,  under  the  second  mortgage^  and 
therefore  ordered  a  sale  to  be  made  under  that  mortgage^ 
by  John  A.  Hambleton,  John  C.  King  and  A.  Stirling, 
Jr.,  trustees  appointed  for  that  purpose ;  the  sale  to  be 
made,  however,  subject  to  all  the  rights  and  estate  of  the 
parties  claiming  under  the  first  mortgage.  It  is  clear, 
therefore,  that  under  that  order  of  sale,  nothing  but  the 
equity  of  redemption,  which  was  covered  by  the  second 
mortgage,  could  have  been  sold. 

Under  this  order  of  sale  the  property  was  offered,  but 
there  was  no  bid  received ;  and  the  trustees  so  reported. 


Digitized  by  VjOOQIC 


APRIL  TERM,  1885.  175 


Tome  and  Hambleton  v«.  King  and  Btirling,  &c. 

Then  the  receivers,  Stirling  and  Hambleton,  filed  a  peti- 
tion, representing  the  state  of  the  property  as  being 
wholly  unproductive,  and  that  a  sale  thereof  was  called 
for  at  once  for  the  interest  of  all  parties  concerned,  and 
they  therefore  prayed  that  a  sale  should  be  ordered  of  the 
entire  property,  free  and  clear  of  all  incumbrances  there- 
on. On  this  petition  an  interlocutory  order  was  passed, 
on  the  11th  of  May,  1883,  directing  the  receivers  to  make 
sale  of  all  the  property,  free,  clear  and  discharged  of  all 
claim  of  the  parties  to  the  proceedings,  complainants  and 
defendants;  the  proceeds  of  sale  to  be  distributed  under 
the  direction  of  the  Court.  The  property  was  offered  by 
the  receivers  under  this  last  order  of  sale,  and  was  struck 
off  to  a  purchaser  at  $83,000.  The  immediate  ratification 
of  the  report  of  this  sale  was  asked  by  Tome,  and  others, 
but  Clark  interposed  exceptions,  and,  on  his  exceptions, 
the  sale  was  rejected  by  the  Court.  Tome  then  renewed 
his  application  for  an  immediate  sale  of  the  property,  and 
after  some  objection  interposed,  the  Court,  on  the  6th  of 
July,  1883,  passed  another  interlocutory  order  of  sale,  at 
the  same  time  rescinding  the  previous  order  of  the  11th  of 
May,  1883,  and  appointed  King  and  Stirling  trustees  to 
make  the  sale,  the  same  to  be  made  free,  clear  and  dis- 
charged of  both  mortgages.  These  trustees  offered  the 
property  and  received  a  bid  of  $106,000,  and  so  reported 
to  the  Court ;  butj  upon  exception  by  Clark,  and  also  the 
purchaser,  this  sale  was  also  rejected  by  the  Court.  After 
the  rejection  of  the  last  sale,  the  receivers  applied  to  the 
Court,  on  the  27th  of  September,  1883,  for  leave  to  use 
the  horses,  cars,  and  other  property  in  their  hands,  in  the 
operation  of  the  road,  until  a  sale  could  be^  effected  ;  and 
such  permission  was  given  by  the  Court.  The  next  move 
made  with  a  view  to  effecting  a  sale  of  the  property,  was  a 
petition  filed  by  Tome,  on  the  22d  of  December,  1883, 
setting  forth  the  various  attempts  that  had  been  made  to 
sell  the  property,  and  their  failure,  and  praying  that  the 
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property  should  no  longer  be  offered  to  be  sold  free  and 
clear  of  the  first  mortgage,  and  that  all  previous  orders  of 
Court  contemplating  the  sale  free  and  clear  of  that  mort- 
gage should  be  rescinded,  and  that  any  future  order  or 
decree  of  sale  should  direct  the  sale  to  be  made  subject  to 
the  first  mortgage.  After  this  the  decree  of  the  8th  of 
March,  1884,  professing  to  be  a  final  decree,  was  passed, 
and  by  which  all  previous  orders  of  sale  were  expressly 
rescinded ;  and  thereupon  the  Court  proceeded  "  to  adju- 
dicate and  determine  the  case  presented  by  the  bill  filed 
on  the  15th  of  January,  1883,  by  Hambleton  and  King, 
trustees,  under  the  second  mortgage  from  the  defendant 
company ;"  and,  among  other  things,  decreed  a  sale  of  the 
mortgaged  property,  subject,  however,  by  express  provi- 
sion, to  the  first  mortgage  and  all  debts  secured  thereby. 
The  decree  was  passed,  as  is  manifest  upon  its  face,  exclu- 
sively with  reference  to  foreclosure,  by  sale,  of  the  second 
mortgage,  and  the  relief  prayed  by  the  cross-bill  filed  by 
Tome  was  entirely  disregarded  in  the  decree,  as  if  there 
had  been  no  such  bill  filed  in  the  cause.  John  A.  Ham- 
bleton, one  of  the  trustees  in  the  second  mortgage,  having 
resigned,  Archibald  Stirling,  Jr.,  was  associated  with  John 
C.  King,  the  other  trustee,  to  make  the  sale.  The  sale 
was  made  under  this  decree  for  the  sum  of  $6,000,  and 
was  finally  ratified  by  the  Court. 

After  the  sale  was  ratified,  the  receivers  made  their  re- 
port, showing  what  had  been  received  and  what  expended 
during  the  time  the  property  was  in  their  hands ;  and 
they  prayed  to  be  allowed  such  compensation  for  their 
services  as  the  Court  might  deem  proper.  Applications 
for  the  allowance  of  counsel  fees  were  also  filed;  and  upon 
the  receivers'  report,  and  the  applications  for  counsel  fees, 
the  Court,  by  what  would  appear  to  have  been  an  order 
passed  without  notice  to  the  parties  to  be  affected,  ratified 
the  receivers'  report,  and  directed  that  there  should  be 
allowed  and  audited  certain  counsel  fees ;  and  in  the  next 
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place,  ^tbat  there  be  allowed  to  Archibald  Stirling,  Jr., 
John  C.  King  and  T.  Ed.  Hambleton,  in  their  respective 
capacities  as  receivers  and  trustees,  in  lieu  of  all  other 
commissions  to  them,  or  any  of  them,  eight  per  cent,  on  the 
gross  amount  expended,  disbursed  or  incurred  by  said  re- 
ceivers, as  shown  by  their  report,  and  as  the  same  may  be 
shown  to  the  auditor  by  proper  vouchers;  and  eight  per 
cent,  upon  the  sum  of  $106,000,  the  amount  of  the  first 
mortgage  t^ebt,  and  interest  thereon,  subject  to  which  the 
said  pr^erty  was  sold  by  the  trustees  under  the  final  de- 
cree in  this  case,'*  The  proceedings  are  then  referred  to 
the  auditor,  with  directions  to  audit  the  purchase  money 
to  the  allowances  specified,  and  that  the  auditor  report 
the  deficiency,  if  any,  the  same  to  be  charged  to  the  first 
mortgage  bondholders,  and  to  be  paid  by  them ;  with  the 
further  direction  to  take  testimony  to  ascertain  who  were 
the  first  mortgage  bondholders  at  the  time  of  the  sale, 
and  in  what  proportions  they  held  the  same  ;  "  the  mode 
of  enforcing  said  payment  to  be  determined  by  the  further 
order  of  the  Court." 

Under  this  order  the  auditor  proceeded,  and  by  his 
statements  returned  into  Court,  the  amount  of  commissions 
allowed  on  the  receivers'  disbursements  of  $16,479.60  is 
$1,318,36 :  and  on  the  amount  of  the  first  mortgage  bonds, 
principal  and  interest,  $106,000,  the  amount  of  commis- 
sions is  $8,480.00 ;  making  a  sum  total  of  $9,798.36,  for 
commissions  to  the  receivers  and  trustees.  This  amount, 
together  with  counsel  fees,  taxes,  costs  and  charges,  and 
reimbursement  to  receivers  allowed,  make  an  aggregate 
sum  of  $19,927.80;  and  after  applying  the  $6,000,  the 
amount  realized  from  the  sale  of  the  property,  there  re- 
mained a  deficiency  of  $13,927.80,  to  be  assessed  to  the 
first  mortgage  bonds,  according  to  the  order  of  the  Court. 
To  the  report  of  the  auditor,  T.  Ed.  Hambleton,  in  his 
own  right  as  a  first  mortgage  bondholder,  and  as  one  of 
the  receivers,  excepted,  both  as  to  the  amount  allowed  and 
12  V.  64. 
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the  manner  of  allowing  the  commissions ;  but  the  Court 
overruled  the  exceptions,  and  by  its  final  order  or  decree 
of  the  30th  of  December,  1884,  to  make  up  the  deficiency 
of  $13,927.80,  ordered  and  directed  Tome,  as  trustee  for 
the  first  mortgage  bondholders,  "  to  require,  demand  and 
collect  forthwith,  from  each  of  the  first  mortgage  bond- 
holders mentioned  in  the  auditor's  report,  the  amounts  as- 
sessed against  them  respectively,  as  set  forth  in  that  re- 
port, and  to  bring  such  sums  into  Court,  on  or  before  the 
15th  of  January,  1885,  and  upon  failure  of  the  said  first 
mortgage  bondholders  to  pay  such  assessments  so  made, 
or  upon  the  failure  of  Tome  to  pay  the  same  into  Court  by 
the  day  named,  then  Tome,  as  trustee,  is  ordered  and  di- 
rected to  make  sale,  at  public  auction,  of  the  said  first 
mortgage  bonded  debt  and  security,  with  all  the  rights  of 
the  first  mortgage  bondholders  therein  and  thereto  at- 
taching," etc.;  and  upon  making  the  sale  to  convey  and 
assign  the  mortgage  and  mortgage  debt  to  the  purchaser. 
It  is  from  this  order  or  decree  that  both  T.  Edward  Ham- 
bleton  and  Jacob  Tome  have  appealed. 

The  first  question  presented  to  this  Court  is  as  to  the 
right  of  the  appellants  to  appeal  from  the  final  order 
or  decree  of  the  30th  of  Dec.  1884.  It  is  contended  that 
they  have  no  such  right.  But  it  is  very  clear  that  the 
appeals  were  properly  taken  from  that  order  or  decree, 
and  not  from  the  preceding  order  of  the  3d  of  July,  1884. 
In  respect  to  the  commissions,  and  reimbursement  to  the 
receivers,  there  was  nothing  definitively  decreed  that 
could  be  enforced,  until  the  making  of  the  decree  of  the 
30th  of  Dec.  1884.  It  was  not  until  then  that  the  matter 
of  the  preceding  decretal  order  was  put  in  form  to  be  en- 
forced against  the  parties  whose  rights  were  to  be  afiected, 
and  therefore  the  last  order  or  decree  was  the  efiec- 
tive  one,  and  that  from  which  the  appeals  could  be  right- 
fully taken.  And  with  respect  to  the  question  made  as 
to  whether  the  appellants  have  taken  the  appeals  in  the 
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proper  character  to  entitle  them  to  have  the  decree  re- 
viewed, we  think  that  is  equally  clear.  Tome,  in  his 
character  of  trustee,  was  a  party  to  the  proceedings,  and 
it  was  against  him  in  that  character  that  the  (jlecree 
appealed  from  was  made.  It  would  be  hypercritical  to 
construe  the  order  to  the  clerk  to  enter  the  appeal,  as 
having  been  intended  to  assert  the  right  of  appeal  in  any 
other  character  or  relation  than  that  in  which  he  was 
party  to  the  case,  and  as  such  entitled  to  take  the  appeal. 
The  order  should  be  fairly  construed  with  reference  to  the 
relation  of  the  appellant  to  the  proceeding,  and  the  nature 
of  the  decree  against  him  ;  and  so  construing  the  order  for 
appeal,  we  are  of  opinion  that  the  case  is  here  on  the 
appeal  of  Tome  as  trustee,  representing  the  first  mortgage 
bondholders.  And  as  to  the  appeal  of  Hambleton^  he  was 
one  of  the  receivers,  and  while  the  decree,  in  one  sense, 
was  in  his  favor,  in  the  amount  of  commissions  and  reim- 
bursement allowed,  yetj  as  a  first  mortgage  bondholder, 
he  or  his  firm  would  have  to  pay,  over  and  above  his  share 
of  the  commissions,  the  sum  of  $2,026.45  towards  paying 
the  commissions  to  his  co-receivers,  and  to  the  trustees 
making  the  sale.  This  certainly  put  him  in  position  to 
entitle  him  to  appeal  from  the  decree.  The  motion  to 
dismiss  these  appeals  must,  therefore,  be  overruled. 

The  questions  presented  by  the  appeals  are,  1st.  Whether 
it  be  according  to  any  settled  principle  or  rule  of  practice 
in  this  State,  that  commissions  should  be  allowed  in  a  com- 
bined or  collective  form,  such  as  was  adopted  in  this  case ; 
and,  2nd.  Whether  it  was  competent,  under  the  circum- 
stances of  this  case,  to  award  commissions  either  to  the 
receivers,  or  to  the  trustees  making  the  sale,  and  other 
charges  and  expenses,  in  respect  to  the  first  mortgage 
bonds,  and  to  make  assessments  thereon  for  payment;  and 
in  default  of  payment,  to  direct  the  whole  mortgage  debt 
and  security  thereof  to  be  sold,  and  the  same  to  be  trans- 
ferred to  the  purchaser. 
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1.  In  regard  to  the  form  in  which  these  commissions 
were  awarded,  we  know  of  no  practice  to  justify  it.  With 
respect  to  commissions  to  be  allowed  to  trustees  for  making 
sales  under  the  orders  of  Court,  we  suppose  all  the  Circuit 
Courts  of  the  State,  exercising  equity  jurisdiction,  follow- 
ing the  practice  of  the  old  Court  of  Chancery,  have  estab- 
lished rules  fixing  the  rates  of  commission  to  be  allowed 
to  such  trustees  ;  and  those  rules  are  imperative  both  upon 
Court  and  the  persons  accepting  trusts  at  the  hands  of 
the  Court.  The  Court  has  no  power  to  disregard  them, 
for  by  so  doing  the  rights  of  the  suitor  would  be  invaded. 
Such  rules  are  the  law  of  the  Court,  and  stand  as  a  safe- 
guard to  the  suitor  against  the  exercise  of  unrestricted  or 
arbitrary  discretion  in  awarding  compensation  to  trustees 
acting  under  the  authority  of  the  Court,  The  suitor  has 
a  right  to  know,  as  far  as  it  is  practicable,  by  what  rule, 
and  for  what  services,  his  money  is  appropriated,  and  that 
could  never  be  known  if  the  form  of  awarding  commissions 
adopted  in  this  case  were  sanctioned.  The  trustees  who 
made  the  sale  are  entitled  to  the  established  rate  of  com- 
missions on  the  proceeds  of  sale,  and  nothing  more.  If 
the  mortgage  or  deed  of  trust  had  fixed  a  particular  rate 
of  commissions,  provided  it  was  reasonable  as  against  third 
parties  who  might  be  aflected,  that  rate  would  govern ; 
but,  in  this  case,  no  such  definite  rate  is  fixed  by  the  terms 
of  the  second  mortgage,  and  therefore  the  rate  established 
by  rule  of  Court  must  govern. 

But  while  such  is  the  rule  in  regard  to  the  allowance  of 
commissions  to  trustees,  the  rule  for  compensating  receiv- 
ers is  not  of  that  same  invariable  character  as  in  the  case  of 
trustees,  owing  to  the  difierent  nature  of  the  services  to  be 
performed.  Therefore  it  was  held  by  Chancellor  John- 
son, in  the  case  of  Abbott  vs.  The  Steam  Packet  Co.,  4  Md, 
Ch.  Dec,  310,  that  it  had  not  been  the  uniform  practice  of 
the  Court  to  allow  receivers  of  insolvent  corporations  and 
private  partnerships  a  commission  of  eight  per  cent.,  the 
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amount  claimed  in  that  case,  in  analogy  to  the  rate  of 
commissions  allowed  to  insolvent  trustees,  but  the  allow- 
ance in  such  cases  had  been  controlled  by  the  circum- 
stances of  each  case,  rather  than  by  any  fixed,  invariable 
principle  or  analogy.  But  as  a  general  rule  governing  all 
cases  not  attended  with  peculiar  circumstances  requiring 
an  augmentation,  the  allowance  to  receivers  of  insolvent 
corporations  or  private  partnerships  should  be  regulated 
by  the  general  rule  for  allowing  commissions  to  trustees. 
And  where  a  receiver  is  appointed  to  manage  and  ope- 
rate the  business  of  a  corporation,  his  compensation,  de- 
pending upon  the  circumstances  of  the  case,  should  be 
regulated  by  analogy,  as  near  as  possible,  to  the  rate  of 
commissions  allowed  to  guardians  and  trustees  for  the 
performance  of  like  or  kindred  services.  This  has  been 
the  long  established  principle  upon  which  compensation 
has  been  allowed  to  receivers  in  this  State,  and  we 
think  it  just  and  reasonable,  and  that  it  should  be  adhered 
to  by  the  Courts.  And  whatever  rate  of  compensation, 
under  this  rule,  may  be  allowed,  the  order  making  the 
allowance  should  be  definite,  that  it  may  not  be  doubtful 
upon  what  basis  or  for  what  services  the  particular  allow- 
ance is  made. 

2.  But  the  principal  question  presented  by  these  appeals, 
is  that  in  regard  to  the  right  of  the  Court  to  assess  the 
first  mortgage  bonds  to  pay  the  commissions  and  expendi- 
tures allowed  to  the  receivers  and  trustees. 

It  is  contended  by  the  appellees  that  Tome,  as  the  rep- 
resentative of  the  first  mortgage  bondholders,  was  a 
party  to  the  proceedings,  and  that,  therefore,  the  fund  rep- 
resented by  him  was  not  only  liable  to  be  decreed  upon, 
but  was  liable  for  the  commissions  and  disbursements  that 
were  allowed  to  the  receivers  and  trustees.  Whether  this 
be  so  or  not  depends  upon  circumstances.  It  is  certainly 
true,  as  a  general  rule,  as  contended  by  the  appellees, 
that  where  a  subsequent  mortgagee  or  other  incumbrancer 
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files  a  bill  for  the  purpose  of  ascertaining  the  extent  of 
priorities,  making  a  prior  mortgagee  a  party,  but  without 
offering  to  redeem,  the  prior  mortgagee  may  insist  upon 
being  dismissed  with  costs.  But  if  such  prior  mortgagee 
or  incumbrancer,  instead  of  asking  to  be  dismissed,  con- 
sents to  a  sale  and  to  take  his  principal  and  interest  out  of 
the  proceeds,  as  he  thereby  adopts  the  suit  and  takes  the 
benefit  of  it,  he  must  contribute,  in  the  event  of  a  defi- 
ciency of  the  fund,  to  the  costs  of  the  suit  and  expenses 
of  the  sale;  and  therefore  such  costs  and  expenses  will  be 
paid  out  of  the  fund,  even  though  there  may  not  be  enough 
left  to  pay  the  prior  incumbrancer  his  principal  and  interest. 
White  V8,  Bishop  of  Peterborough,  Jac,  402 ;  3  Danl  Ch. 
Fr.^  1530.  But  that  is  not  this  case.  Here,  as  we  have 
seen,  the  original  bill  was  filed  by  the  trustees  in  the  second 
mortgage  without  making  the  first  mortgagees  or  any  of 
them  parties.  It  was  at  the  instance  of  the  second  mort- 
gagees that  the  property  was  placed  in  the  hands  of  re- 
ceivers, and  by  so  doing  the  right  and  power  of  the  trus- 
tee in  the  first  mortgage  to  take  possession  and  operate 
the  r6ad,  as  authorized  by  that  deed,  was  defeated ;  and  as 
that  was  the  effect  of  placing  receivers  on  the  property, 
the  trustee  in  the  first  mortgage  should  have  been  made 
a  party  to  the  bill  filed  by  the  trustees  for  the  second 
mortgage  bondholders.  Miltenberger  vs.  Logansport  B, 
Co,,  106  U.  S.,  286,  306.  But  that  was  not  done  ;  and  the 
receivers  were  appointed,  and  they  took  possession  of  the 
entire  property,  for  the  benefit  of  the  second  mortgage 
bondholders,  without  an  opportunity  on  the  part  of  the 
trustee  for  the  first  mortgage  bondholders  to  be  heard.  It 
was  not  until  some  time  after  the  receiver  had  taken  posses- 
sion of  the  property,  and  some  portion  of  it  had  been  sold, 
that  Tome,  as  trustee,  intervened  by  petition,  and  upon 
being  admitted  as  a  party  defendant,  filed  his  cross-bill,  in 
which  he  prayed  for  a  sale.  In  two  of  the  efforts  made  to 
sell  the  property  under  interlocutory  orders,  he  joined,  but 
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those  efforts  wholly  failed.  In  the  final  decree  for  sale,  the 
property  was  decreed  to  be  sold  subject  to  the  first  mort- 
gage, and  therefore  the  first  mortgage  bondholders  were  in 
no  manner  affected  in  their  rights  by  thatsale.  The  sale  hav- 
ing been  made  subject  to  the  first  mortgage,  in  no  event 
could  the  first  mortgage  bondholders  participate  in  the  dis- 
tribution of  the  proceeds  of  that  sale,  even  though  such  pro- 
ceeds had  greatly  exceeded  the  second  mortgage  debt, — 
that  sale  only  operating  upon  the  equity  of  redemption 
covered  by  the  second  mortgage.      Woodworth  vs.  Blair^ 

112    U.    S.y   8. 

Seeing  then  that  the  receivers  were  appointed  solely  at 
the  instance  and  for  the  benefit  of  the  second  mortgage 
bondholders,  and  that  the  trustees  who  sold  the  property 
were  appointed  to  sell  exclusively  for  the  benefit  of  the 
same  parties,  and  not  for  the  benefit  of  the  first  mortgage 
bondholders,  upon  what  principle  is  it  that  the  first  mort- 
gage bondholders  should  be  made  to  pay  the  commissions 
and  expenses  allowed,  or  any  part  of  them,  to  such  re- 
ceivers and  trustees?  We  must  confess  we  are  at  a  loss 
to  understand  how  it  can  be  done,  upon  any  principle  of 
justice  or  reason.  None  of  the  first  mortgage  debt  has 
been  realized  by  sale,  and  that  incumbrance  remains  in- 
tact. It  13  said,  however,  that  the  property  was  pur- 
chased at  the  sale  for  the  benefit  of  the  holders  of  the 
first  mortgage  bonds,  and  that  therefore  they  were  bene- 
fited by  the  sale.  But  we  do  not  perceive  how  that  fact, 
supposing  it  to  be  true,  can  justify  the  charging  those 
bondholders  with  the  commissions  and  other  expenses  in 
question.  The  objects  in  filing  the  original  bill  were  to 
have  receivers  appointed,  and  a  sale  of  the  property  de- 
creed, and.  that  too  without  the  consent  or  co-operation  of 
the  trustee  of  the  first  mortgage  bondholders,  and  both 
objects  of  the  suit  were  gratified  strictly  in  conformity  to  the 
prayer  of  the  bill.  The  property  having  been  sold  for  the 
benefit  of  the  second  mortgage  bondholders,  it  was  a  right 
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of  the  first  mortgage  bondholders,  or  any  one  or  more 
of  them,  to  purchase  in  the  equity  of  redemption,  or  if  it 
had  been  sold  to  a  stranger,  they  could  have  purchased 
it  from  him  as  well ;  and  by  such  purchase  they  rendered 
themselves  liable  for  nothing  more  than  the  purchase 
money — certainly  not  for  commissions  and  expenses  to 
the  receivers  and  trustees  on  an  amount  that  still  remains 
a  charge  upon  the  property,  and  subject  to  which  they 
made  ihe  purchase.  There  is  therefore  no  ground  what- 
ever for  the  attempted  assessment  and  summary  seques- 
tration and  sale  of  the  whole  first  mortgage  debt  with  its 
security,  for  the  payment  of  the  commissions  and  other 
amounts  allowed  by  the  decree.  For  any  costs  that  may 
have  been  incurred  by  reason  of  the  filing  of  the  cross- 
bill by  Tome,  and  for  any  proper  proportion  of  the  ex- 
penses incurred  in  the  abortive  efibrts  to  sell  the  property 
for  the  common  benefit  of  both  sets  of  mortgage  bond- 
holders. Tome  as  trustee  is  chargeable,  but  not  for  the 
commissions  and  amounts  to  indemnify  the  receivers.  If 
the  fund  in  Court  be  not  sufficient  to  aflFord  adequate  com- 
pensation and  indemnity  to  the  receivers,  the  parties  at 
whose  instance  they  were  put  upon  the  property  should 
be  required  to  provide  the  means  of  payment. 

It  follows  from  the  views  we  have  expressed  that  the 
final  order  or  decree  of  the  30th  of  Dec.  1884,  and  the 
preceding  order  of  the  3d  of  July,  1884,  must  be  re- 
versed, in  so  far  as  the  first  mortgage  bonds  are  assessed 
for  the  purpose  of  raising  a  fund  of  $13,927.80,  to  make 
good  the  deficiency  as  shown  by  the  auditor's  statements, 
referred  to  in  the  final  decree  from  which  these  appeals 
are  taken. 

Decree  reversedy  and 

cause  remanded. 
(Decided  24th  June,  1885.) 
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Construction  of    Will — Eule  in  Shelley^s  Case — Trust  for 

Children. 

A  testatrix  left  a  will  dated  the  8tb  day  of  November,  1876,  in  the 
second  clause  of  which  she  disposed  of  certain  leasehold  property 
as  follows:  "I  give,  devise  and  bequeath  unto  my  son  W.  T.  H., 
his  heirs,  executors  and  administrators,  all  those  two  lots  of  ground 
and  improvements  situate  on  the  north  side  of  N.  Gay  street,  in  the 
City  of  Baltimore,  and  known  as  Nos.  181  and  188,  in  trust  and  con- 
fidence nevertheless  to  hold,  have,  receive  and  collect  all  the  rents, 
issues  and  profits  thereof,  and  use  and  dispose  of  the  same  as  fol- 
lows, that  is  to  say,  to  pay  all  ground  rents,  taxes,  water  rents,  repairs 
and  other  expenses  that  may  be  necessary  to  keep  the  said  property 
in  good  tenantable  condition,  and  unincumbered,  and  to  disburse 
the  net  proceeds  that  may  remain  as  follows:  to  reimburse  himself  all 
proper  expenses  and  commissions,  and  to  divide  the  balance  equally 
among  and  between  my  three  children,  R.  6.  H.,  M.  J.  L.,  and  him- 
self, W.  T.  H.,  share  and  share  alike,  and  in  case  of  the  death  of 
any  one  or  more  of  my  said  children,  then  the  share  or  shares  of 
such  child  or  children  to  go  to  his  or  her  lineal  descendants,  and 
in  case  either  of  my  said  children  should  die  without  leaving 
issue,  then  the  share  of  such  child  shall  go  to  my  surviving  child 
or  children  equally,  share  and  share  alike.'*  W.  T.  H.,  one  of  said 
children  of  the  testatrix,  and  trustee  under  said  clause,  died  after 
the  date  of  said  will,  but  in  the  life-time  of  his  mother,  leaving 
two  children.  On  a  bill  filed  by  the  other  two  children  of  the  tes- 
tatrix, for  a  construction  of  said  will,  it  was  Held  : 

Ist.  That  the  two  children  of  W.  T.  H.  were  each  entitled  to  the  one- 
sixth  absolutely  of  the  leasehold  property  mentioned  in  said  second 
clause  of  the  will. 

2nd.  That  a  trustee  should  be  appointed  to  execute  the  trust,  in  the 
place  of  W.  T.  H.  deceased ;  and  that  he  should  hold  one-third  of 
the  property  for  each  of  the  surviving  children  of  the  testatrix ; 
and  that  on  the  death  of  either  of  said  children  of  the  testatrix 
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the  share  thus  held  should  go  absolutely  and  free  from  l^e  trust,  to 
his  or  her  issue,  if  there  should  be  any  then  liyiug, peritirpe» ;  and 
if  none  should  then  be  living,  then  to  his  or  her  surviving  brother 
or  sister ;  and  if  neither  should  then  be  living,  then  to  the  personal 
representatives  of  the  testatrix. 

In  the  construction  of  wills,  the  intention  of  the  testator  must  be 
sought  for  and  ascertained.  If  that  intention  is  not  in  conflict 
with  the  settled  policy  of  the  law,  it  will  always  be  respected  and 
allowed  to  operate. 

The  intention  of  the  testator  muslin  most  cases  be  gathered  from  the 
peculiar  terms  of  the  instrument  under  consideration,  without 
reference  to  artificial  and  technical  rules  of  interpretation. 

In  this  State,  even  before  the  Act  of  1862,  ch.  161,  the  rigidity  with 
which  the  EuU  in  Shelley^s  Case  has  been  applied  elsewhere,  seems 
to  have  been  somewhat  relaxed ;  and  it  has  been  held  that  the 
word  "issue"  in  a  will  is  sometimes  a  word  of  limitation,  and 
sometimes  of  purchase  according  to  the  oontext  of  the  devise,  and 
the  apparent  intention  of  the  testator. 

Where  the  testator  manifests  an  intent  to  give  the  first  taker  only  an 
estate  for  life,  and  uses  the  words  "  issue,"  "  sons,"  "  children,"  or 
"  descendants  "  the  case  will  be  withdrawn  from  the  operation  of 
the  rule. 

In  regard  to  executory  trusts,  in  Courts  of  equity  the  rule  will  be 
adhered  to  only  in  cases  literally  within  it,  and  where  circum- 
stances take  the  case  out  of  the  letter  of  the  rule,  it  will  be  held 
subservient  to  the  manifest  intention  which  led  to  the  creation  of 
the  trust. 


Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  bill  in  this  case  was  filed  by  the  appellants  against 
the  appellees,  to  obtain  the  construction  of  a  clause  in  the 
will  of  Mrs.  Eliza  C.  Henderson,  making  disposition  of 
certain  leasehold  property.  The  appeal  was  taken  from 
the  decree  of  the  Court  below  giving  a  construction  to 
said  clause.  The  case  is  stated  in  the  opinion  of  this 
Court. 
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The  cause  was  submitted  for  the  appellants  to  Alvby, 
C.  J.,  Ybllott,  Stone,  Miller,  Robinson,  Irving,  Ritchie, 
and  Bryan,  J. 

Carlton  Shafer^  and  J,  Wilson  Leakin,  for  the  appel- 
lants. 

No  counsel  for  the  appellees. 

Yellott,  J.,  delivered  the  opinion  of  the  Ck)urt. 

This  record  discloses  the  following  facts:  Eliza  C.  Hen- 
derson, late  of  Baltimore  City,  on  the  eighth  day  of 
November,  1876,  executed  her  last  will  and  testament;  in 
the  second  clause  of  which,  she  says : 

"I  give,  devise  and  bequeath  unto  my  son,  William 
Thomas  Henderson,  his  heirs,  executors  and  administra- 
tors, all  those  two  lots  of  ground  and  improvements,  situate 
on  the  north  side  of  N.  Gay  street  in  the  City  of  Balti- 
more, and  known  as  Nos.  181  and  183,  in  trust  and  confi- 
dence nevertheless,  to  hold,  have,  receive  and  collect  all  the 
rents,  issues  and  profits  thereof,  and  use  and  dispose  of 
the  same  as  follows,  that  is  to  say,  to  pay  all  ground  rents, 
taxes,  water  rents,  repairs  and  other  expenses  that  may 
be  necessary  to  keep  the  said  property  in  good,  tenantable 
condition,  and  unincumbered,  and  to  disburse  the  net 
proceeds  that  may  remain  as  follows:  to  reimburse  him- 
self all  proper  expenses  and  commissions,  and  to  divide 
the  balance  equally  among  and  between  my  three  chil- 
dren, Robert  Brown  Henderson,  Margaret  Jane  Lewis 
and  himself,  William  Thomas  Henderson,  share  and  share 
alike,  and  in  case  of  the  death  of  any  one  or  more  of  my 
said  children,  then  the  share  or  shares  of  such  child  or 
children  to  go  to  his  or  her  lineal  descendants,  and  in  case 
either  of  my  said  children  shall  die  without  leaving  issue, 
then  the  share  of  such  child  shall  go  to  my  surviving 
child  or  children  equally,  share  and  share  alike." 
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This  will,  with  its  codicils,  was  admitted  to  probate  on 
the  22d  day  of  December,  1883. 

The  said  William  Thomas  Henderson,  the  trustee  named 
in  the  will,  died  in  the  life-time  of  his  mother,  the  testa- 
trix, leaving  two  children,  William  Andrew  Henderson 
and  Robert  Keen  Henderson,  infant  defendants  in  the 
Court  below,  and  appellees  in  this  record.  The  other  ap- 
pellees, defendants  below,  are  John  Henderson  Lewis, 
Albert  Urband  Lewis,  and  Margaret  Lewis,  who  are  the 
children  of  Margaret  Jane  Lewis,  and  grandchildren  of 
the  testatrix,  and  are  infants  residing  in  the  State  of  Vir- 
ginia. The  bill  of  complaint  was  filed  by  Robert  Brown 
Henderson  and  Margaret  Jane  Lewis,  surviving  children  of 
the  testatrix,  uniting  therein  with  John  A.  Lewis,  husband 
of  said  Margaret  Jane,  and  David  Henderson,  executor  of 
said  will,  for  the  purpose  of  obtaining  a  judicial  construc- 
tion of  the  clause  which  has  been  transcribed. 

In  the  construction  of  wills,  the  intention  of  the  testator 
must  be  sought  for  and  ascertained.  If  that  intention  is 
not  in  conflict  with  the  settled  policy  of  the  law  it  will 
always  be  respected  and  allowed  to  operate.  It  is  there- 
fore apparent  that  the  donor  of  property  by  a  testamen- 
tary disposition  has  an  almost  unlimited  scope  within 
which  to  exercise  his  judgment  or  to  gratify  his  caprice. 
Multitudes  of  wills  are  being  brought  into  Courts  for  con- 
struction, and  seldom  do  we  find  two  of  them  exactly  simi- 
lar. Unlike  deeds  of  conveyance  in  this  respect  they  are 
as  multiform  and  distinct  in  their  structure,  phraseology 
and  purposes  as  are  the  mental  operations,  the  motives 
and  feelings  of  the  different  testators.  Thus  it  is  that, 
apart  from  the  enunciation  of  some  general  principles 
applicable  to  all  transmissions  of  property  by  last  will  and 
testament,  the  citation  of  authorities  is  of  but  little  utility. 
The  exercise  of  what  seems  to  be  sound  judgment  and 
common  sense  may,  however,  be  safely  invoked  and  relied 
upon  in  the  ascertainment  of  intention.     The  peculiar  sit- 


Digitized  by  VjOOQIC 


APRIL  TERM,   1886.  189 


HendersoD,  et  al.  vs.  Henderson,  et  al, 

uation  of  this  testatrix  and  the  relations  subsisting  between 
her  and  the  recipients  of  her  bounty,  must  therefore  be  con- 
sidered in  connection  with  the  language  of  the  document 
itself  in  order  that  we  may  be  fully  enlightened  in  regard  to 
the  real  motives  and  intent  by  which  she  was  controlled  in 
the  execution  of  this  will. 

At  that  time  Eliza  C.  Henderson  had  three  children. 
Two  of  these  children  are  still  living,  and  her  son  William 
Thomas  died  after  the  execution  of  the  will,  but  before  the 
decease  of  his  mother.  Robert  Brown  Henderson  and 
Margaret  Jane  Lewis,  contend  that  on  the  death  of  their 
mother  they  each  became  entitled  to,  and  they  now  claim 
an  absolute  estate  in,  one-third  of  the  property  in  ques- 
tion. Now  it  seems  to  be  entirely  consistent  with  the  sug- 
gestions of  reason  and  common  sense  to  suppose  that  if 
Eliza  C.  Henderson  intended  that  as  soon  as  her  death 
occurred,  each  of  her  three  children  should  have  an  abso- 
lute estate  in  one-third  of  her  property,  she  would  not 
have  made  a  will  creating  a  trust  which  would  have 
been  wholly  unnecessary  and  a  mere  work  of  supereroga- 
tion, as  by  mere  operation  of  law  each  of  her  three  chil- 
dren or  their  heirs,  would  have  become  entitled  to  an  equal 
distributive  share  of  said  property.  We  are  thus  led  to 
inquire  for  what  purpose  was  the  will  made  and  the  trust 
created?  Evidently  in  order  that  her  bounty  might  not 
fail  to  be  extended  to  her  grandchildren.  If  a  third  was 
left  to  a  son  or  daughter  as  an  absolute  estate,  he  or  she 
might  subsequently  to  the  death  of  the  testatrix,  dispose 
of  his  entire  share  and  waste  the  proceeds  in  prodigal  ex- 
penditures, and  the  grandchildren  would  be  left  destitute. 
But  by  creating  the  trust,  her  children  enjoyed  the  income 
during  their  lives,  and  the  corpus  of  the  estate  was  pro- 
tected and  kept  intact  for  the  benefit  of  her  descendants 
in  the  second  degree.  This  seems  to  have  been  the  inten- 
tion of  the  testatrix  in  so  carefully  protecting  the  property 
by  the  creation  of  a  trust,  and  by  requiring  the  active  in- 
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tervention  of  a  fiduciary  agent.  In  regard  to  the  construc- 
tion of  wills,  this  Court,  adopting  the  language  of  Chan- 
cellor Kent,  has  said  that  "  though  we  are  not  to  disre- 
gard the  authority  of  decisions,  even  as  to  the  interpreta- 
tion of  wills,  yet  it  is  certain  that  the  construction  of  them 
is  so  much  governed  by  the  language,  arrangement  and 
circumstances  of  each  particular  instrument,  that  adjudged 
cases  become  of  less  authority  and  are  of  more  hazardous 
application  than  decisions  upon  any  other  branch  of  the 
law/'     Douglas  vs.  Blackford,  7  Md.j  22. 

The  intention  of  the  maker  of  a  will  is  the  main  and 
important  question  presented  in  its  construction.  That 
intention  must,  in  most  cases,  be  gathered  from  the  pecu- 
liar terms  of  the  instrument  under  consideration,  without 
reference  to  artificial  and  technical  rules  of  interpreta- 
tion. But  in  this  controversy  an  effort  has  been  made  to 
apply  the  rule  in  Shelley's  Case  and  thereby  create  an  ab- 
solute vested  estate  in  the  children  of  the  testatrix.  Fres- 
ton'm  his  Treatise  on  Estates,  p.  263,  thus  defines  the  rule: 

*'  When  a  person  takes  an  estate  of  freehold,  legally  or 
equitably,  under  a  deed,  will  or  other  writing,  and  in  the 
same  instrument  there  is  a  limitation  by  way  of  remainder, 
either  with  or  without  the  interposition  of  any  estate,  of 
an  interest  of  the  same  legal  or  equitable  quality,  to  his 
heirs  generally,  or  heirs  of  Ms  hody,  as  a  class  of  persons 
to  take  in  succession,  from  generation  to  generation,  the 
limitation  to  the  heirs  entitles  the  ancestor  to  the  whole 
estate.''  In  England  the  operation  of  the  rule  seems  to 
have  been  always  confined  to  the  use  of  the  word  heirs  or 
heirs  of  the  body,  and  the  rule  did  not  apply  if  the  words 
children,  issue,  or  descendants  were  employed.  The  rea-  . 
son  for  this  distinction  is  apparent.  A  man  may  have 
children  not  born  in  lawful  wedlock;  his  issue  may  be  il- 
legitimate ;  his  descendants  bastards.  Property  may  be 
devised  to  them,  but  they  necessarily  take  by  purchase, 
and  a  new  stock  is  thus  created.     The  word  heirs,  how-r 
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ever,  implies  legitimacy  and  a  capability  of  taking  by  in- 
heritance. Hence  the  rule  was  held  not  to  apply  unless 
the  word  heirs  was  used  in  the  instrument.  Doe,  Lessee 
of  the  Earl  of  Lindsey  vs.  Cobjear,  11  East,  564;  Good- 
title  on  the  Demise  of  Siveet  vs.  Herring,  1  East,  264 ; 
Lowe  vs.  Davies,  2  Ld.  Raym,,  1561 ;  2  Roll,  Ab.,  417. 

In  this  State,  even  before  the  Act  of  1862,  ch.  161,  the 
rigidity  with  which  the  rule  has  been  applied  elsewhere 
seems  to  have  been  somewhat  relaxed ;  and  it  has  been 
held  that  the  word  issue  in  a  will  is  sometimes  a  word  of 
limitation  and  sometimes  of  purchase,  according  to  the 
context  of  the  devise  and  the  apparent  intention  of  the 
testator.  There  can  be  no  doubt  that  where  the  testator 
manifests  an  intent  to  give  the  first  taker  only  an  estate 
for  life,  and  uses  the  words  issue,  sons,  children  or  descend- 
ants, the  case  will  be  withdrawn  from  the  operation  of  the 
rule.  And  in  regard  to  all  executory  trusts,  it  is  un- 
doubtedly true  that  in  Courts  of  equity  the  rule  will  be 
adhered  to  only  in  cases  literally  within  it,  and  that  where 
circumstances  take  the  case  out  of  the  letter  of  the  rule,  it 
will  be  held  subservient  to  the  manifest  intention  which 
led  to  the  creation  of  the  trust.  Lyhs  vs,  Dlgges'  Lessee, 
6  H,  &  J,,  364 ;  Home  vs.  Lyeth,  4  H.  (k  J.,  431 ;  Dick- 
son vs.  Satterfeld,  53  3Id.,  320 ;  4  Kent  Comm.,  240. 

Now,  as  the  intention  of  the  maker  is  to  be  gathered 
from  the  whole  will,  we  find  the  testatrix,  in  the  fifth 
clause,  giving  an  estate  for  life  to  her  sister  and  then  to 
Margaret  Lewis  and  "her  heirs  forever ;"  while,  in  the 
clause  now  to  be  construed,  she  carefully  avoids  the  use  of 
the  word  heirs,  and  designates  her  grandchildren  as  "lin- 
eal descendants  '*  in  one  place,  and  as  "  issue  ''  in  another. 
This  careful  avoidance  of  words  of  limitation  and  inherit- 
ance  is  suggestive  of  an  earnest  solicitude  on  the  part  ot 
a  skilful  draughtsman  to  escape  from  the  operation  of  the 
rule  in  Shelley's  Case,  which  he  knew  would  run  counter 
to  the  intentions  of  the  testatrix. 
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It  has  been  argued,  that  if  the  estate  did  not  vest  abso- 
lutely in  the  children  of  the  testatrix,  the  will  would  cre- 
ate a  perpetuity.  Undoubtedly  if  this  trust  had  been 
created  by  deed  there  would  have  been  some  soundness  in 
this  argument.  But  in  the  case  of  wills,  the  Act  of  1825, 
ch.  119,  (sec.  305  of  Art.  93  of  the  Code)  provided  against 
the  omission  of  testators.  "It  assumes  that  a  testator 
may  not  know  that  terms  of  limitation  are  necessary,  and 
directs,  that  if  no  word  of  perpetuity  are  added  to  the  de- 
vise, it  shall  be  intended  that  the  whole  estate  and  inte- 
rest of  the  testator  was  designed  to  be  passed."  Ham- 
mond vs.  Hammond,  8  G,  &  «/.,  441 ;  Fairfax,  et  al,  vs. 
Brown,  60  Md,,  55. 

There  being  no  words  of  limitation  or  perpetuity  in  this 
clause  of  the  will,  upon  the  death  of  each  of  the  life-tenants, 
by  the  operation  of  this  statute,  an  absolute  estate  vests  in 
the  next  takers;  and  upon  the  death  of  all  the  life-tenants, 
the  trust  ceases  to  be  executory  and  becomes  executed, 
the  object  for  which  it  was  created  having  been  accom- 
plished. 

It  seems  therefore  to  be  clear  that  the  children  of  Wil- 
liam Thomas  Henderson  are  each  entitled  to  the  one- 
sixth  absolutely  of  the  leasehold  property  mentioned  in 
the  clause  of  the  will  thus  construed.  It  is  also  apparent 
that  a  trustee  should  be  appointed  to  execute  the  trust  in 
the  place  of  William  Thomas  Henderson,  deceased ;  and 
that  he  should  hold  one-third  of  the  property  for  each  of 
the  surviving  children  of  the  testatrix;  and  that  on  the 
death  of  either  of  said  children  of  the  testatrix,  the  share 
thus  held  should  go,  absolutely  and  free  from  the  trust,  to 
his  or  her  issue,  if  there  be  any  then  living,  per  stirpes,  and  if 
none  should  then  be  living,  then  to  his  or  her  surviying 
brother  or  sister,  and  if  neither  should  then  be  living,  then 
to  the  personal  representatives  of  the  testatrix,  Eliza  C. 
Henderson.     The  costs  to  be  paid  out  of  the  trust  fund. 
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There  being  no  error  in  the  decree  of  the  Circuit  Court, 
said  decree  should  be  affirmed. 

Decree  affirmed, 
(Decided  25th  JuDe,  1885.) 


James  Wilson  Patterson,  William  Patterson  and 
W.  Hall  Harris,  Executors  vs.  Thomas  J.  Wil- 
son, and   Henry  R.  Wilson.  Surviving  Trustees. 

Will — Execution  of  Power — Coais. 

The  donee  of  a  power  may  execute  it  without  referring  to  it,  and 
without  taking  any  notice  of  it,  provided  the  intention  to  execute 
it  really  appears. 

If  there  is  no  express  reference  to  the  instrument  creating  the  power, 
there  should  be  some  special  reference  to  the  subject  on  which  it  is 
to  operate,  or  some  circumstance  leading  to  the  conclusion  that  its 
execution  was  intended. 

Under  the  wills  both  of  the  father  and  mother  of  M.  L.  P.,  real  and 
personal  property  was  devised  to  trustees  in  trust  for  the  said  M. 
L.  p.  during  her  life,  with  the  power  to  her  of  disposing  of  the 
same  by  will.  M.  L.  P.  died  leaving  a  will  in  which,  with  the 
exception  of  certain  specific  bequests  of  articles  of  personal  prop- 
erty, all  the  property  disposed  of  is  described  as  "  all  the  rest, 
residue  and  remainder  of  my  estate,  real,  personal  and  mixed, 
wheresoever  situated  and  to  which  I  am  in  any  manner  whatever 
entitled."  A  bill  was  filed  by  said  trustees,  seeking  among  other 
things  a  construction  of  said  will.  The  bill  contained  an  averment 
that  the  said  M.  L.  P.  at  the  time  of  her  death  had,  besides  that 
held  in  trust  for  her,  other  property,  both  real  and  personal,  which 
she  held  in  her  own  right  absolutely  and  in  fee  simple;  and  no 
proof  was  off*ered  tending  to  show  that  there  was  no  other  property 
upon  which  her  will  could  operate,  except  that  subject  to  the 
power  created  by  the  wills  of  her  father  and  mother.     Held  : 

13  V.  64. 
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Ist.  That  as  there  was  no  reference  in  the  will  of  M.  L.  P.  to  the 
power  created  by  the  wills  of  her  father  and  mother,  nor  to  the 
subject  on  which  the  power  was  to  operate ;  and  as  it  was  averred 
in  the  bill  of  complaint  and  no  where  denied,  that  she  had  other 
property,  her  will  would  be  operative  without  the  aid  of  the  power, 
and  could  not  be  regarded  as  an  execution  of  said  power. 

2nd.  That  the  property  held  in  trust,  under  the  wills  of  her  father 
and  mother,  must  be  held  and  distributed  in  conformity  with  the 
provisions  of  those  wills. 

8rd.  That  as  the  trustees  desired  and  invoked  a  judicial  construction 
of  the  will  in  question,  the  costs  should  be  paid  out  of  the  funds 
in  their  hands  as  trustees. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott,  Stone, 
Miller,  Irving,  Ritchie,  and  Bryan,  J. 

W.  Hall  Harris^  and  E.  Calvin  WilliamSy  for  the  appel- 
lants. 

Wm.  H,  Brune^  Jr,^  for  the  surviving  trustees. 

Richard  F.  Kimball,  for  James  Wilson  Patterson  and 
others,  individually. 

Yellott,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  of  complaint  in  this  cause  was  filed  in  the  Cir- 
cuit Court  of  Baltimore  City  by  the  appellees  who  are  the 
surviving  trustees  under  the  last  wills  and  testaments  of 
James  Wilson,  deceased,  and  of  Mary  Wilson,  deceased, 
who  were  husband  and  wife.  The  said  James  departed 
this  life  in  1851,  and  his  widow  in  1869,  each  having  made 
and  executed  a  testamentary  disposition  of  property.  These 
proceedings  were  instituted  Jby  the  trustees  for  the  purpose 
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of  obtaining  directions  from  the  Court  in  relation  to  the 
transfer  of  certain  property  and  estate  left  by  said  dece- 
dents to  their  daughter  Mary  L.  Patterson,  and  for  a  judi- 
cial construction  of  certain  clauses  in  the  last  will  and  tes- 
tament of  said  Mary  L.  Patterson  ;  the  trustees  holding 
said  property  in  trust  for  the  said  Mary  L.  Patterson  dur- 
ing her  life,  and  in  the  event  of  her  intestacy,  then  in 
trust  for  her  issue  in  conformity  with  the  following  clause 
in  the  will  of  said  James  Wilson,  and  a  similar  provision 
in  the  will  of  said  Mary  Wilson.  The  clause  in  the  will  of 
the  said  James  now  referred  to,  reads  as  follows : 

"  It  is  my  will  and  desire  that  each  of  my  said  chil- 
dren, including  my  daughters,  whether  single  or  married, 
shall  have  power  by  last  will  and  testament,  or  instru- 
ment of  writing  in  the  nature  of  a  last  will  and  testament, 
whether  the  same  shall  be  made  in  my  life-time  or  after  my 
decease,  and  although  such  child  may  die  before  me,  to 
dispose  of  absolutely  or  in  any  manner  he  or  she  may  think 
proper,  all  the  property,*  real,  personal  or  mixed,  be- 
queathed or  devised  immediately  or  by  way  of  remainder, 
to  or  in  trust  for  him  or  her  by  this  my  will,  or  which  may 
come  or  pass  to  him  or  her  under  or  by  virtue  of  any 
of  the  clauses  or  provisions  of  this  my  will,  and  such 
property  shall  pass  and  be  distributed  in  all  respects  ac- 
cording to  the  will,  or  instrument  in  the  nature  of  a  will 
of  such  child.  None  of  my  said  daughters  are  to  have  the 
power  of  disposing  of  the  property  left  in  trust  for  them 
respectively,  except  by  will  as  aforesaid." 

In  the  will  of  Mary  Wilson  certain  property  is  devised 
and  bequeathed  to  the  said  Mary  L.  Patterson  with  the 
same  limitations  and  powers. 

By  the  last  wills  and  testaments  of  her  said  parents,  it  is 
also  provided  that  if  the  said  Mary  L.  Patterson  should 
die  intestate  as  to  the  property  left  in  trust  for  her,  the 
share  or  shares  of  such  of  her  issue  as  may  be  under  the 
disability  of  =  infancy  shall  remain  and  continue  in  trust 
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until  the  son  or  sons  shall  arrive  at  the  age  of  twenty-one 
years,  and  the  daughter  or  daughters  at  the  age  of 
eighteen,  at  which  time  their  respective  shares  shall  be 
payable,  and  the  trust  shall  cease  and  close  as  to  them  re- 
spectively. 

On  the  12th  day  of  August,  1884,  the  said  Mary  L.  Pat- 
terson departed  this  life,  leaving  a  last  will  and  testament 
and  children  and  grandchildren,  one  of  her  children  hav- 
ing died,  leaving  an  infant  surviving  her,  the  said  Mary 
L.  Patterson.  All  the  children  and  grandchildren  are 
parties  to  these  proceedings. 

In  the  bill  of  complaint  it  is  distinctly  and  explicitly 
averred  that  the  said  Mary  L.  Patterson,  at  the  time  of 
her  death,  had,  besides  that  held  in  trust  for  her  as  afore- 
said, other  property  both  real  and  personal,  which  she 
held  in  her  own  right,  absolutely  and  in  fee  simple ;  and 
there  has  been  no  adduction  of  proof  tending  to  show 
tbat  there  was  no  other  property  upon  which  her  will 
could  operate  except  that  subj^tt  to  the  power  created  by 
the  wills  of  James  and  Mary  Wilson.  The  said  Mary  L. 
Patterson  in  her  last  will  and  testament,  duly  admitted  to 
probate,  after  certain  specific  bequests  of  articles  of  perso- 
nal property,  describes  all  the  other  property  thus  dis- 
posed of  as  "all  the  rest,  residue  and  remainder  of  my  es- 
tate, real,  personal  and  mixed,  wheresoever  situated  and 
to  which  I  am  in  any  manner  whatsoever  entitled." 

In  the  Court  below  it  was  decided  that,  as  the  will  of 
Mary  L.  Patterson  did  not,  either  in  express  terms  or  by 
necessary  implication,  indicate  an  intention  to  execute  the 
power  created  by  the  wills  of  James  and  Mary  Wilson,  the 
property  held  in  trust  as  aforesaid,  must  be  held  and  dis- 
tributed in  conformity  with  the  provisions  contained  in 
their  wills,  to  which  reference  has  already  been  made. 
Whether  there  was  a  suflScient  indication  of  an  intent  to 
execute  the  power  created  as  aforesaid,  is  therefore  the 
sole  question  presented  for  determination  by  this  appeal* 
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Upon  an  inspection  of  the  will  of  Mary  L.  Patterson,  it  at 
once  becomes  apparent  that  there  is  not  the  slightest  re- 
ference made  to  the  power  created  by  the  wills  antece- 
dently executed  by  her  parents.  It  has  however,  been 
decided  that  the  donee  of  a  power  may  execute  it  without 
referring  to  it,  and  without  taking  -any  notice  of  it,  pro- 
vided the  intention  to  execute  the  power  really  appears. 
Smith  V8.  AdkinSy  41  L.  J.  Chanc,  628;  Doe  dem.  Smith 
V8.  Bird,  5  B,  dk  Ad.]  695 ;  Sugden  on  FoiaerSy  373. 

But  a  person  taking  under  the  execution  of  a  power 
does  not  derive  his  title  from  the  donee,  but  from  the  do- 
nor under  the  authority  of  the  instrument  creating  the 
power.     Bradish  vs.  Gibbs,  3  John.  C.  R.y  523. 

If,  therefore,  there  is  no  express  reference  to  the  instru- 
ment creating  the  power,  it  is  apparent  that  there  should 
be  some  special  reference  to  the  subject  on  which  it  is  to 
operate,  or  some  circumstance  leading  to  the  conclusion 
that  its  execution  was  intended.  Thus  in  Doe  dem.  Gal- 
decottva.  Johnson^  ^  Man.  &  Oran.,  1047,  where  it  appeared 
that  a  testator,  holding  property  for  life  with  a  power  to 
devise  or  convey,  had  in  general  terms  devised  and  be- 
queathed all  his  real  and  personal  estates,  it  was  held  that 
the  will  was  not  a  good  execution  of  the  power,  because  it 
contained  no  reference  to  the  power,  or  to  the  property  on 
which  it  was  to  operate,  or  to  any  thing  from  which  it  could 
be  inferred  that  the  testator  in  framing  the  will  had  the 
power  in  his  contemplation.  And  there  being  no  evidence 
adduced  by  either  party  at  the  trial  as  to  whether  the  tes- 
tator had  or  had  not  any  other  real  estate  upon  which  his 
devise  could  operate,  it  was  further  held  that  the  onus 
probandi  rested  upon  him  who  claimed  under  the  will  as 
an  effective  execution  of  the  power  ;  and  that  it  lay  upon 
him  to  establish  the  negative  proposition  that  the  testator 
possessed  no  such  property. 

It  has  long  been  the  settled  doctrine  in  England,  that 
where  the  power  is  not  referred  to,  the  property  subject 
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to  its  operation  must  be  mentioned,  so  as  to  indicate  that 
the  disposition  was  intended  to  affect  it;  or,  in  other 
words,  the  donee  must  do  such  an  act  as  to  show  that  he 
has  in  view  the  thing  of  which  he  has  the  power  to  dis- 
pose. When  this  question  has  arisen  in  the  construction 
of  wills,  it  seems  to  have  been  firmly  settled  that  a  mere 
general  devise  or  bequest,  however  unlimited  in  terms^ 
will  not  comprehend  the  subject  of  the  power,  unless  it 
refer  to  the  subject,  or  to  the  power  Itself,  or  unless  an  in- 
tent to  execute  it  becomes  apparent  from  circumstances 
tending  to  such  a  conclusion.  Lowson  vs.  Lowson,  3  Bro, 
C.  (7.,  272 ;  Moulton  vs.  Hutchinson,  1  Atk.y  558 ;  Hales 
vs.  Morgerum,  3  Ves.  Jr.,  299. 

In  3  Ves.  Jr.,  301,  Lord  Alvanlby  distinctly  stated  the 
true  rule  to  be  that  "in  the  execution  of  a  power  there 
must  be  a  direct  reference  to  it,  or  a  clear  reference  to  the 
subject,  or  something  upon  the  face  of  the  will,  or,  inde- 
pendent of  it,  some  circumstances  which  show  that  the 
testator  could  not  have  made  that  disposition  without 
having  intended  to  comprehend  the  subject  of  the  power." 

In  recognition  of  this  doctrine.  Chancellor  Kbnt  says, 
that  "  in  the  case  of  wills,  it  has  been  repeatedly  declared, 
and  is  now  the  settled  rule,  that  in  respect  to  the  execu- 
tion of  a  power,  there  must  be  a  reference  to  the  subject 
of  it,  or  to  the  power  itself;  unless  it  be  in  a  case  in  which 
the  will  would  be  inoperative  without  the  aid  of  the  power, 
and  the  intention  to  execute  the  power  became  clear  and 
manifest."     4  Kent  Comm.,  marg.  334. 

This  Court  has  recognized  and  adopted  the  rule  as 
settled  in  England,  and  as  so  clearly  and  concisely  stated 
by  the  eminent  jurist  just  mentioned.  Morey,  Ex'x  of 
Michael  vs.  Michael,  18  Md.,  241 ;  Md.  Mut.  Ben*t  Society 
of  Red  Men  vs.  Glendinen,  Adm'r,  (fee,  44  Md.,  429 ; 
Foos  vs.  Scarf  et  al.,  55  Md.,  309. 

In  the  case  in  55  Md.,  it  is  said  that  "  the  intention  to 
.execute  the  power  must  appear  by  a  reference  in  the  in- 
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strament  to  the  power,  or  to  the  subject  of  it,  or  from  the 
fact  that  the  instrument  would  be  inoperative  without  the 
aid  of  the  power." 

In  the  will  of  Mary  L.  Patterson  there  is  no  reference 
to  the  power,  nor  to  the  subject  on  which  it  was  to  operate ; 
and  as  it  is  averred  in  the  bill  of  complaint,  and  nowhere 
denied,  that  she  had  other  property  her  will  would  not  be 
inoperative  without  the  aid  of  the  power.  There  was, 
therefore,  no  error  in  the  ruling  of  the  Circuit  Court,  and 
its  decree  should  be  affirmed.  But  as  the  appellants  de- 
sired and  invoked  a  judicial  construction  of  the  will  in 
question,  the  costs  should  be  paid  out  of  the  funds  in  their 
hands  as  trustees. 

Decree  affirmed. 
(Decided  25tb  June,  1885.) 


The  State  of  Maryland  vs.  Stewart  Brown  and 
Arthur  George  Brown,  Trustees,  Ac,  and  The 
Annapolis   and    Elkridqe    Railroad  Company. 

Stewart  Brown  and  Arthur  George  Brown,  Trus- 
tees, Ac.  V8.  The  State  of  Maryland,  and  The 
Annapolis   and   Elkridge  Railroad  Company. 

Res  judicata — Deed  of  Trust — Fewer  of  Sale  under  a  Deed 
of  Trust  in  the  nature  of  a  Mortgage — Regularity  of  the 
proceedings  under  which  the  Deed  was  executed — Uvi- 
dence — Practice — Acquisition  by  a  Railroad  Companyj  of 
stock  in  another  Company — Amendment  of  Equity  plead- 
ings. 

Where  every  objection  urged  in  the  second  suit  was  open  to  the  party 
within  the  legitimate  scope  of  the  pleadings  in  the  first  suit,  and 
miffht  have  been  presented  at  that  trial,  the  matter  must  be  con- 
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sidered  as  having  passed  in  rem  judicatam^  and  the  former  judgment 
in  such  a  case  is  conclusive  between  the  parties. 

The  principle  of  res  judicata  extends  not  only  to  the  questions  of  &ct 
and  of  law  which  were  decided  in  the  former  suit,  but  also  to  the 
grounds  of  recovery  or  defence  which  might  have  been,  but  were 
not  presented. 

The  decision  binds  the  parties  to  the  suit  and  those  represented  by 
them,  and  no  other  persons. 

An  incorporated  railroad  company  in  the  year  1872,  made  a  deed  of 
trust  to  secure  the  payment  of  certain  bonds  issued  by  it.  The 
deed  provided  that  in  case  default  was  made  in  the  payment  of  the 
principal  of  any  of  said  bonds,  or  in  the  payment  of  the  interest, 
under  the  circumstances  therein  referred  to,  it  should  be  lawful  for 
the  trustees  to  sell  and  dispose  of  all  the  property  and  franchises 
of  the  railroad  company.  And  it  was  made  their  duty  to  exercise 
the  power  of  sale  upon  the  requirement  in  writing  of  a  majority  in 
interest  of  the  bondholders.  Under  proceedings  for  a  sale  insti- 
tuted in  the  year  1884,  it  was  Held  : 

1st.  That  as  the  parties  had  by  their  own  agreement  provided  for  the 
contingency  under  which  a  sale  might  be  made,  the  Courts  must 
give  effect  to  the  power  of  sale  thus  given. 

2nd.  That  in  this  respect  the  proceedings  for  a  sale  under  said  deed, 
differed  from  those  in  the  case  of  a  sale  under  a  mortgage ;  and  it 
would  be  contrary  to  the  agreement  of  the  parties  as  embodied  in 
the  deed  of  trust,  to  hold  that  the  sale  should  be  delayed  until  it 
was  ascertained  how  many  of  the  bonds  were  justly  due. 

8rd.  That  it  was  now  too  late  to  question  the  regularity  of  the  election 
of  the  directors  who  ordered  that  the  deed  of  trust  should  be  exe- 
cuted. 

4th.  That  the  entries  in  the  book  of  the  proceedings  of  the  company 
were  not  evidence  against  third  persons. 

While  one  railroad  company  may  have  the  right  to  acquire  the  stock 
of  another  company,  it  has  no  right  to  use  its  controlling  influence, 
thus  acquired,  with  the  directors  of  the  latter  company,  so  as  to 
sacrifice  the  interest  of  that  company. 

Any  conclusion  formed  by  the  Court  upon  evidence  given  on  a  motion 
to  dissolve  an  injunction,  can  be  used  only  at  the  hearing  of  that 
motion. 
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The  amendment  of  the  pleadings  in  an  equity  proceeding,  is  within 
the  discretion  of  the  Court,  and  no  appeal  lies  from  their  decision. 

Appbai^  from  the  Circuit  Court  for  Anne  Arundel 
County,  in  Equity. 

Two  appeals  have  heen  taken  in  this  case.  The  first 
was  taken  hy  the  Stat^  of  Maryland  from  an  order  of  the 
Court  helow  refusing  its  application  for  leave  to  file  an 
amended  hill.  The  original  hill  was  filed  in  the  year 
1884.  The  second  appeal  was  taken  hy  the  trustees  from 
an  order  refusing  their  motion  to  dissolve  the  injunction, 
and  continuing  the  same  until  the  final  hearing.  The 
case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  hefore  Alvey,  C.  J.,  Yellott, 
Stone,  Robinson,  Bitchib,  and  Bryan,  J. 

Charles  B.  Boberts,  Attorney-Oeneraly  for  the  State  of 
Maryland. 

John  Irelandy  and  Charles  Marshall,  for  the  Annapolis 
and  Elkridge  Bailroad  Company. 

Stewart  Brown,  and  S.  Teackle  Wallis,  for  the  trustees. 

Bryan,  J.,  delivered  the  following  opinion,  in  which 
Judge  Yellott  concurred : 

We  have  heretofore  decided  a  cause  between  the  parties 
to  this  record.  The  State  of  Maryland  filed  a  bill  in 
equity,  in  which  it  was  maintained  that  it  had  a  lien  on 
all  the  property  and  franchises  of  the  Annapolis  and  Elk- 
ridge Bailroad  Company,  and  that  said  lien  was  prior  to 
that  created  by  the  deed  of  trust  in  question,  even  if  the 
deed  were  valid ;  and  it  was  further  maintained  by  the 
State  that  the  deed  of  trust  was  wholly  invalid,  or  else 
was  valid  only  to  the  extent  of  creating  a  lien  for  such  of 
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the  bonds  secured  by  it,  as  were  used  for  the  particular 
purposes  expressed  in  the  first  section  of  the  Act  of  1872, 
ch.  425.  The  prayer  of  the  bill  was  for  an  injunction  to 
restrain  the  trustees  from  making  sale  of  all  or  any  part  of 
the  property  of  the  railroad,  and  alternatively  to  restrain 
them  from  making  sale  until  they  had  ascertained  by 
proper  proceedings  the  parts  or  proportions  of  these  bonds 
which  had  in  fact  been  used  for  the  purposes  expressed  in 
the  first  section  of  the  Act  of  1872.  There  were  other 
prayers  for  relief  adapted  to  the  different  aspects  of  the 
case.  The  defendants  in  the  cause  were  the  Annapolis 
and  Elkridge  Railroad  CJompany,  ^nd  the  trustees,  Stewart 
Brown  and  Arthur  George  Brown.  The  answer  of  the 
trustees  controverted  the  case  made  by  the  bill,  and 
maintained  the  validity  of  the  deed  of  trust,  and  its  prior- 
ity to  the  rights  and  claims  of  the  State.  It  also  alleged 
that  more  than  $150,000  of  these  bonds  which  had  been 
duly  issued,  under  and  in  accordance  with  the  terms  of 
the  deed  of  trust,  had  been  negotiated  through  Alexander 
Brown  &  Sons,  and  were  outstanding  in  the  hands  of  bona 
fide  purchasers  for  value ;  and  that  others  of  these  bonds 
were  outstanding  in  the  hands  of  persons  and  corpora- 
tions, who  claimed  to  be  bona  fide  holders  for  value.  The 
cause  was  heard  on  bill  and  answer,  and  this  Court  de- 
cided upon  the  facts  which  were  shown  by  the  proceed- 
ings in  the  cause,  that  the  deed  of  trust  was  valid,  and 
that  bonds  to  an  amount  exceeding  $150,000  had  been 
duly  negotiated,  and  were  outstanding  in  the  hands  of 
bona  fide  purchasers  for  value  ;  and  that  other  bonds  were 
in  the  hands  of  different  persons,  who  alleged  that  they 
also  were  bona  fide  holders  for  value  ;  and  that  the  State 
was  not  entitled  to  any  of  the  relief  prayed.  The  bill 
was  therefore  dismissed.  This  case  is  reported  in  62 
Md,  439. 

In  the  present  case  the  bill  is  filed  by  the  same  com- 
plainant, and  the  same  parties  are  defendants.     It  alleges 
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that  the  deed  of  trust  is  null  and  void ;  as  a  consequence, 
it  is  maintained  that  all  the  bonds  issued  under  its  provi- 
sions were  invalid,  and  that  the  trustees  have  no  power  of 
sale.  Certain  of  the  bonds  amounting  to  $262,000  are 
specifically  charged  to  have  been  issued  and  used  in  pur- 
suance of  a  fraudulent  agreement,  and  it  is  alleged  that 
they  are  held  by  persons  who  had  notice  of  the  fraudulent 
character  of  the  bonds  at  the  time  they  received  them. 
The  relief  prayed  is,  that  the  deed  of  trust  may  be  de- 
clared null  and  void,  and  that  the  trustees  may  be  re- 
strained by  injunction  from  making  sale  of  any  of  the 
property  of  the  railroad. 

It  is  manifest  that  the  relief  sought  in  each  of  these^ 
cases  is  the  same.  The  present  bill  repeats  the  allega- 
tions of  the  foimer  one,  and  supports  and  fortifies  them  by 
other  charges.  The  scope  and  objects  of  both  bills  is  the 
same  ;  all  of  their  averments  tend  to  the  same  conclusion. 
The  purpose  in  each  case  was  to  strike  down,  and  defeat 
the  power  of  sale  contained  in  the  deed  of  trust.  It  was 
entirely  competent  for  the  complainant  to  make  in  the  first 
bill  of  complaint  every  allegation  which  was  made  in  the^ 
second.  It  is  not  alleged  that  any  of  them  were  unknown 
at  the  time  the  first  bill  was  filed ;  and  in  point  of  fact, 
all  of  these  additional  allegations  were  contained  in  the 
petition  for  an  injunction  filed  by  the  Annapolis  and 
Elkridge  Railroad  in  June,  1878 ;  which  petition  was 
signed  by  the  Attorney-General  of  the  State,  who  ap- 
peared in  the  cause  by  order  of  the  General  Assembly  of 
the  State  and  the  Board  of  Public  Works.  According  to 
well-settled  principles,  our  decision  in  the  first  case  finally 
determined  as  between  the  parties  to  the  suit,  all  matters 
then  adjudicated.  As  between  these  parties,  no  matter 
then  decided,  can  ever  again  become  the  subject  of  contro- 
versy, "  Where  every  objection  urged  in  the  second  suit 
was  open  to  the  party  within  the  legitimate  scope  of  the 
pleadings  in  the  first  suit,  and  might  have  been  presented 
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in  that  trial,  the  matter  must  be  considered  as  having 
passed  in  rem  judicatam,  and  the  former  judgment  in  such 
a  case  is  conclusive  between  the  parties."  Aurora  City  v. 
West,  7  Wallace's  BeporiSy  (8.  0.,)  102.  In  a  subsequent 
case  in  the  same  volume,  the  Supreme  Court  of  the  United 
States,  speaking  of  the  principle  of  res  judicata  say: 
"  It  extends  not  only  to  the  questions  of  fact  and  of  law, 
which  were  decided  in  the  former  suit,  but  also  to  the 
grounds  of  recovery  or  defence  which  might  have  been, 
but  were  not  presented."  Beloit  v.  Morgan^  7  Wal^ 
laccy  622.  And  in  the  same  case,  the  Court  quotes  with 
approbation  the  striking  language  of  the  Vice-Chancellor 
in  Henderson  vs.  Henderson,  3  Hare,  115, as  follows:  "In 
trying  this  question,  I  believe  I  state  the  rule  of  the  Court 
correctly,  that  where  a  given  matter  becomes  the  subject 
of  litigation  in,  and  of  adjudication  by,  a  Court  of  competent 
jurisdiction,  the  Court  requires  the  parties  to  bring  for- 
ward their  whole  case,  and  will  not,  except  under  special 
circumstances  permit  the  same  parties  to  open  the  same 
subject  of  litigation  in  respect  of  a  matter  which  might 
have  been  brought  forward  as  a  part  of  the  subject  in  con- 
test, but  which  was  not  brought  forward  only  because  they 
have  from  negligence,  inadvertence,  or  even  accident, 
omitted  a  part  of  their  case.  The  plea  of  res  judicata 
applies,  except  in  special  cases,  not  only  to  the  points  upon 
which  the  Court  was  required  by  the  parties  to  form  an 
opinion  and  pronounce  a  judgment,  but  to  every  point 
which  properly  belonged  to  the  subject  of  litigation,  and 
which  the  parties,  exercising  reasonable  diligence  might 
have  brought  forward  at  the  time." 

It  appears  to  us  therefore  inevitable,  that  our  decision 
in  the  former  case  must  be  conclusive  between  these  par- 
ties, of  every  matter  which  then  passed  into  judgment. 
We  then  determined  that  the  deed  of  trust  was  valid ; 
that  bonds  exceeding  the  amount  of  $150,000  were  in  the 
hands  of  bona  fide  holders  for  value ;   tl^at  default  had 
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been  made  in  the  payment  of  the  interest ;  and  that  the 
trustees  had  the  power  of  sale  in  accordance  with  the 
terms  of  the  deed  of  trust ;  and  we  accordingly  denied  the  >^ 
injunction.  We  trust  that  hereafter  our  opinion  may  not 
be  misunderstood.  Our  decision  binds  the  parties  to  this 
suit  and  those  represented  by  them^  and  no  other  persons. 
We  will  in  the  course  of  this  opinion  make  further  expla- 
nation on  this  point.  But  we  may  now  say  that  as  this 
suit  sought  the  general  benefit  of  all  the  stockholders  they 
are  effectually  bound  by  the  result  of  it,  and  they  cannot 
hereafter,  be  heard  to  deny  the  right  of  the  trustees  to  sell, 
in  accordance  with  the  terms  of  the  deed  of  trust. 

Our  duty  would  not  be  /uUy  discharged  without  consid- 
ering some  other  questions  discussed  in  this  case.  By  the 
fourth  article  of  the  deed  of  trust,  it  is  provided  that  in 
case  default  is  made  in.  the  payment  of  the  principal  of 
any  of  these  bonds,  or  in  the  payment  of  the  interest  under 
the  circumstances  therein  referred  to,  it  shall  be  lawful  for 
the  trustees  to  sell  and  dispose  of  all  the  property  and 
franchises  of  the  railroad  company.  And  in  the  eighth 
article,  it  is  made  their  duty  to  exercise  the  power  of  sale, 
upon  the  requirement  in  writing  of  a  majority  in  interest 
of  the  bondholders.  As  the  parties  have  by  their  own 
agreement  provided  for  the  contingency  under  which  a 
sale  may  be  made,  the  Courts  must  give  effect  to  the  power 
of  sale  thus  given.  In  this  respect  the  proceedings  differ 
from  those  in  the  case  of  a  sale  under  a  mortgage.  Where 
a  bill  is  filed  to  foreclose  a  mortgage,  the  statute  author- 
izes the  Court  to  decree  a  sale  unless  the  debt  and  costs 
are  paid  at  or  before  the  time  fixed  by  the  decree  ;  and  it 
is  necessary  for  the  Court  to  ascertain  the  amount  of  the 
debt,  so  that  the  defendant  may  know  how  much  it  is  ne- 
cessary for  him  to  pay  in  order  to  prevent  the  sale.  It 
would  be  contrary  to  the  agreement  of  the  parties  as  em- 
bodied in  the  deed  of  trust,  to  hold  that  the  sale  should  be 
delayed  until  it  was  ascertained  how  many  of  the  bonds 


Digitized  by  VjOOQIC 


206  MABYLAND  REPORTS. 


State  v$.  Brown  and  Brown,  Trustees,  and  A.  <&  £.  R.  R.  Co. 


were  justly  due.  Each  bondholder  holds  his  own  sepa- 
rately and  independently  of  all  others  ;  and  when  his  in- 
terest remains  in  arrear  under  the  circumstances  men- 
tioned in  the  deed  of  trust,  he  ought  not  to  be  delayed  by 
a  controversy  which  should  arise  about  the  validity  of  the 
bonds  held  by  other  persons. 

We  are  of  opinion  that  the  Drum  Point  Railroad  Com- 
pany had  power  to  purchase  stock  in  the  Annapolis  and 
Elkridge  Railroad  Company.  Booth  vs.Bobinson,  55  Jfc?., 
434.  It  is  now  too  late  to  question  the  regularity  of 
the  election  of  the  directors  who  ordered  that  thje  deed  of 
trust  should  be  executed.  The  deed  was  executed  in 
June,  1872  ;  and  all  parties  interested  had  abundant 
means  of  knowing  every  detail  connected  with  the  trans- 
action. No  reason  has  been  shown  why  so  great  a  delay 
should  have  occurred  in  asserting  any  objections  which 
they  desired  to  urge  against  the  deed.  And  in  the  mean- 
time very  valuable  interests  have  vested  on  the  faith  of 
the  deed.  We  must  say,  moreover,  that  the  evidence  in 
the  cause  shews  that  the  election  of  the  directors  was  not 
contrary  to  the  charter  of  the  company.  The  entries  in 
the  book  of  the  proceedings  of  the  company  are  not  evi- 
dence against  third  persons.  The  efficient  proof  in  the 
case  is  derived  from  the  testimony  of  a  witness  who  had 
personal  knowledge  of  the  transaction. 

The  sale  of  the  shares  of  stock  by  Brown  and  Wells  to 
the  Drum  Point  Railroad  Company  was  evidently  for  the 
purpose  of  giving  to  it  the  control  of  the  Annapolis  and 
Elkridge  Company.  It  is  unnecessary  to  comment  upon 
this  proceeding.  The  Drum  Point  Company  had  the  right 
to  acquire  this  stock,  but  it  had  no  right  to  use  its  control- 
ling influence  in  the  Board  of  Directors  so  as  to  sacrifice 
the  interest  of  the  Annapolis  and  Elkridge  R.  R.  Company. 
We  think  that  the  title  which  Wells  and  Brown  acquired 
to  the  bonds  issued  to  them,  could  not  have  been  main- 
tained against  the  stockholders  of  the  Annapolis  and  Elk- 
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ridge  R.  R.  Company ;  nor  could  the  title  of  the  Drum 
Point  Company  have  been  maintained  to  the  bonds  which 
it  acquired  under  the  agreement  in  the  record.  We  do 
not  impeach  the  motives  of  the  directors  who  authorized 
this  disposition  of  the  bonds.  They  were  gentlemen  of 
high  character  and  responsibility  ;  but  we  think  that  they 
fell  into  a  very  great  error  in  this  matter.  Although  the 
original  title  to  these  bonds  was  defective,  yet  such  of 
them  must  be  protected  as  are  now  in  the  hands  of  bona 
Jide  holders  for  value  without  notice  of  the  objection  to 
their  validity.  The  evidence  which  we  have  been  consid- 
ering, was  given  on  the  motion  to  dissolve  the  injunction, 
and  any  conclusion  formed  upon  it  by  the  Court  could  be 
used  only  at  the  hearing  of  that  motion  ;  nevertheless  for 
the  purpose  of  diminishing  as  much  as  possible  unneces- 
sary litigation,  we  have  thought  it  best  to  state  our  views 
on  important  questions  which  must  arise  hereafter  in  this 
controversy. 

If  the  property  of  this  railroad  should  be  sold,  when  the 
proceeds  are  brought  into  Court  for  distribution,  it  will  be 
competent  for  any  party  in  interest  to  except  to  the  claim 
of  any  bondholder.  If  the  proceeds  are  not  sufficient  to 
pay  all  the  bondholders,  they  may  except  to  the  claims  of 
each  other.  The  matters  adjudicated  in  this  case  and  the 
former  one  between  the  same  parties,  will  not  be  available " 
for  or  against  the  bondholders,  except  as  establishing  the 
right  of  the  trustees  to  make  the  sale.  The  trustees  repre- 
sent the  bondholders  for  this  purpose ;  but  not  in  the 
matter  of  distribution.  After  the  sale  the  bondholders 
must  stand  on  their  own  footing,  and  must  maintain  their 
own  claims  by  evidence.  Our  finding  that  more  than 
$150,000  of  the  bonds  were  in  the  hands  of  bona  Jide  hold- 
ers for  value,  established  that  fact  conclusively  in  fa^vor  of 
the  trustees,  so  as  to  enable  them  to  make  the  sale,  but 
will  not  be  evidence  for  the  bondholder  when  he  claims 
distribution.     On  that  issue  it  will  be  res  inter  altos  acta. 
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It  is  fully  settled  that  bonds  of  this  description  are  nego- 
tiable instruments,  and  are  good  in  the  hands  of  bona  Jide 
holders  for  value,  without  notice  of  any  equities  or  defences 
against  the  first  holders.  The  Supreme  Court  of  the 
United  States  speaking  of  such  bonds  has  said:  "They 
are  placed  by  numerous  decisions  of  this  Court  on  the  foot- 
ing of  negotiable  paper.  They  are  transferable  by  deliv- 
ery, and,  when  issued  by  competent  authority,  pass  into 
the  hands  of  a  bona  Jide  purchaser  for  value  before  matu- 
rity, freed  from  any  infirmity  in  their  origin.  Whatever 
fraud  the  officers  authorized  to  issue  them  may  have  com- 
mitted in  disposing  of  them,  or  however  entire  may  have 
been  the  failure  of  the  consideration  promised  by  parties 
receiving  them,  these  circumstances  will  not  affect  the  title 
of  subsequent  bona  Jide  purchasers  for  value  before  matu- 
rity, or  the  liability  of  the  municipalities  (the  makers  of 
the  bonds.)  As  with  other  negotiable  paper,  mere  suspi- 
cion that  there  may  be  a  defect  of  title  in  its  holder,  or 
knowledge  of  circumstances  which  would  excite  suspicion 
as  to  his  title  in  the  mind  of  a  prudent  man,  is  not  suffi- 
cient to  impair  the  title  of  the  purchaser.  That  result 
will  only  follow  where  there  has  been  bad  faith  on  his 
part."  Cromwell  vs.  County  of  Sac,  96  U.  S.,  57.  In 
the  same  case  they  say ;  "  The  simple  fact  that  an  instal- 
ment of  interest  is  overdue  and  unpaid,  disconnected  from 
other  facts,  is  not  sufficient  to  affect  the  position  of  one 
taking  the  bonds  and  subsequent  coupons  before  their  ma- 
turity for  value  as  a  bona  Jide  purchaser."  Vide  also, 
Bail  way  Company  vs.  Sprague,  103  U,  S.  Reports,  756. 
We  accept  these  decisions  as  conclusive  of  the  questions 
involved  in  them. 

It  seems  necessary  to  consider  only  one  other  question. 
We  think  that  the  amendment  of  the  pleadings  is  within 
the  discretion  of  the  Court,  and  that  no  appeal  lies  from 
their  decision.  The  appeal  of  the  State  must  be  dismissed. 
As  the  defence  of  res  adjudicata  must  settle  this  contro- 
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versy  at  the  final  hearing,  further  litigation  is  needless. 
We  will  therefore  reverse  the  order  of  the  Circuit  Court,     ^ 
and  dismiss  the  bill. 

Order  reversed^  and 

hill  dismissed. 
(Decided  22nd  July,  1885.) 


Stone,  J.,  delivered  the  following  opinion : 

The  pressing  question  in  this  case  is  whether  an  injunc- 
tion to  prevent  the  sale  of  mortgaged  property,  should  be 
continued  because  a  part  of  the  mortgage  debt  is  in  dis- 
pute, but  apart  is  admitted,  but  no  tender  of  the  amount 
so  admitted  to  be  due  is  made.  There  are  some  other 
questions  raised  in  this,  and  the  case  of  State  vs.  Brown, 
Trustee,  argued  with  it,  but  that  is  the  question  which,  I 
think,  is  decisive  upon  the  question  of  continuing  the  in- 
junction. 

There  can  be  no  doubt  that  if  the  whole  of  a  mortgage 
debt  is  admitted  or  proved  to  be  due  and  unpaid,  a  de- 
cree for  the  sale  of  the  mortgaged  premises  follows  as  a 
matter  of  course.  There  can  be  as  little  doubt  that  if 
the  whole  of  the  mortgage  debt  is  denied,  a  Court  of 
equity  will  not  permit  the  property  to  be  sold  until  it  is 
ascertained  by  proof  what  part,  if  any,  of  such  debt  is  still 
due.  But  as  soon  as  it  is  ascertained  that  any  sum  certain 
is  due,  then  unless  that  sum  is  paid  by  a  given  day,  the 
property  will  be  ordered  to  be  sold. 

In  the  case  at  bar  it  is  conceded  that  a  part  of  the 
mortgage  debt,  that  is  the  sum  of  one  hundred  and  fifty- 
six  thousand  dollars,  is  undisputed  and  overdue,  while  the 
residue  of  the  debt,  secured  by  the  deed  of  trust,  is  dis- 
puted and  denied.  But  unless  this  hundred  and  fifty-six 
thousand  dollars  is  actually  tendered  or  brought  into  Court 
to  be  paid  to  the  proper  parties,  I  can  see  no  escape  from 
14      *  V.  64. 
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the  conclusion  that  the  injunction  must  be  dissolved  and 
the  railroad  sold. 

If  the  mortgaged  property  was  capable  of  division,  only 
so  much  thereof  should  be  ordered  to  be  sold  as  would  be 
suflScient  to  pay  the  undisputed  debt  \  but  unfortunately 
the  railroad  cannot  be  sold  in  sections  or  parts,  and  the 
whole  of  it  must  necessarily  go  under  the  hammer  to  pay 
this  debt,  unless  the  holders  of  it  consent  to  wait,  or  unless 
the  amount  be  brought  into  Court  or  tendered. 

By  the  terms  of  the  contract  between  these  bon<i  jide 
holders  of  the  bonds  and  the  railroad,  it  was  stipulated 
and  agreed,  that  if  default  in  the  payment  of  the  inte- 
rest on  any  of  the  bonds  should  continue  for  six  months 
after  demand,  the  principal  should  be  due  and  payable, 
and  the  trustees  have  the  right  of  entry  and  sale.  By 
this  stipulation  the  road  must  now  abide,  as  far  as  these 
admitted  bonds  are  concerned.  There  is  ndthing  in  the 
contract  looking  to  making  one  bondholder  wait  for  an- 
other, but  on  the  contrary  each  is  left  to  pursue  his  rem- 
edy, if  he  so  elects,  without  regard  to  his  co-bondholder. 
The  statement  made  on  behalf  of  the  road,  that  t/ the  res- 
idue of  its  bonded  debt,  over  and  above  this  hundred  and 
fifty-six  thousand  dollars,  should  be  declared  fraudulent 
or  void,  then  it  could  pay  that  amount,  is  no  suflScient 
answer  to  the  claim  for  a  decree  for  sale.  There  is  no  rule 
of  equity  or  good  conscience  that  requires  one  creditor  to 
wait  for  another,  when  there  is  nothing  in  the  contract 
that  requires  him  to  do  so.  To  compel  him  to  do  so  in  a 
case  like  this,  would  in  effect  require  this  Court  to  add  a 
new  clause  to  the  contract,  and  to  change  a  clause  already 
existing,  as  by  the  contract  as  it  was  made  by  the  parties 
themselves,  each  bondholder  had  the  express  right  to  pro- 
ceed to  collect  his  debt  upon  default  of  his  interest. 

I  recognize  some  hardship  to  the  railroad  itself,  as  well 
as  to  the  bondholders  whose  claims  are  disputed,  by  this 
course  of  procedure.     The  hardship  to  the  road  consists  in 
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the  fact,  that  if  it  was  definitely  ascertained  that  it  was 
only  liable  for  the  hundred  and  fifty-six  thousand  dol- 
lars, it  might  make  arrangements  to  settle  that  amount, 
and  thus  save  its  property  from  what  may  turn  out  a  sac- 
rifice. By  the  railroad  I  mean  to  include  all  its  stock- 
holders. 

The  hardship  to  the  disputed  bondholders  consists  in 
the  fact,  that  being  ignorant  whether  their  claims  will  or 
will  not  be  allowed,  they  will,  in  a  measure,  be  precluded 
from  appearing  as  bidders  at  the  sale,  and  bidding  enough 
to  cover  their  claims  as  well  as  the  undisputed  ones, 
while  the  hardships  we  have  mentioned  are  the  necessary 
results  of  the  contract  the  parties  themselves  made,  and 
is  beyond  the  power  of  this  Court  now  to  entirely  obviate  ; 
still  I  think  we  should  indicate,  as  far  as  we  can,  our  views 
as  to  the  disputed  claims,  so  that  the  parties  holding  them 
may  be,  in  some  measure,  at  least,  guided  by  them. 

The  parties  holding  these  disputed  claims  are  not  now 
before  this  Court,  and  of  course  their  rights  cannot  be  fi- 
nally adjudicated  until  they  are  heard.  They  must  of 
course  be  made  parties  before  any  final  distribution  of  the 
proceeds  of  sale  is  made.  But  there  is  a  portion  of  their 
case  already  before  the  Court  on  the  records  in  these  cases, 
and  I  think  it  nothing  but  right  and  proper  to  express  an 
opinion  as  far  as  their  case  has  gone. 

It  is  no  longer  an  open  question  in  this  Court,  that  any 
holder  of  any  of  these  bonds  for  value,  and  who  is  unaf- 
fected by  notice  of  the  circumstances  under  which  they 
were  issued,  is  entitled  to  his  money.  The  only  question 
left  to  be  determined,  is  whether  those  who  were  cogni- 
zant of  the  manner  in  which  they  were  issued  are  so  en- 
titled? Or  to  state  the  question  in  another  form,  it  is  yet 
to  be  determined  whether  the  making  and  issuing  these 
bonds  was  an  act  fraudulent  in  law,  and  which  would  ren- 
der them  void  in  the  hands  of  a  holder  with  full  notice  of 
all  the  circumstances  attending  the  issue  of  them.     These 
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bonds  were  issued  under  the  Act  of  1872,  ch.  425.  The 
first  section  of  that  Act  authorized  the  A.  &  E.  R.  R.  Co. 
to  extend  its  road  down  to  the  harbor  of  the  City  of  An- 
napolis, or  to  any  point  adjacent  thereto.  The  second  sec- 
tion gave  the  company  authority  to  borrow  money  and 
issue  bonds,  and  to  mortgage  the  road  for  the  payment  of 
them. 

The  second  section  of  this  Act  is  very  general  in  its 
terms,  and  does  not  restrict  the  road  to  borrow  only  such 
sum  as  might  be  necessary  to  complete  the  improvement 
mentioned  in  the  first  section,  but  allows  the  borrowing 
of  an  unlimited  amount,  and  for  indefinite  purposes.  But 
the  whole  of  an  Act  should  be  taken  and  construed  to- 
gether, and  the  most  careful  reading  of  the  whole  Act, 
would  convey  the  impression  that  only  the  amount  neces- 
sary to  make  the  improvements  mentioned  in  the  first 
section,  was  contemplated  to  be  raised  under  the  second 
section.  No  stockholder  of  this  road,  would  have  been 
notified  by  the  terms  of  this  Act,  that  the  money  to  be 
raised  under  it  was  to  be  applied  to  the  building  of 
another  and  distinct  railroad,  and  owned  by  an  entirely 
different  corporation,  or  that  the  bonds  were  to  be  used 
for  the  purpose  of  enabling  the  Drum  Point  Road  to  buy 
up  the  Annapolis  and  Elkridge  Railroad. 

On  the  very  day  that  the  Act  of  1872,  ch.  425,  became 
a  law  by  the  approval  of  the  Governor,  to  wit,  on  the  1st 
of  April,  1872,  an  agreement  was  signed  between  the 
Drum  Point  Road  on  the  one  part,  and  two  gentlemen 
who  owned  a  majority  of  the  stock  (other  than  the  State's,) 
of  the  A.  &  E.  Road,  and  who  were  directors  in  said  road, 
and  one,  the  president,  which  after  reciting,  that  the  A. 
&  E.  R.  R.  needed  repairs^  but  that  the  company  was 
unable  to  make  them,  and  after  further  reciting  the  fact 
that  the  Drum  Point  Road  desired  to  purchase  the  A.  & 
E.  Road,  went  on  to  agree  that  the  two  gentlemen  above 
mentioned,  would  sell  all  their  stock  in  the  A.  &  E.  Road 
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(which  was  a  controlling  interest)  to  the  Drum  Point  Road 
for  the  sum  of  one  hundred  thousand  dollars,  and  the  said 
two  gentlemen  then  owning  enough  of  the  stock  of  the 
A.  &  E.  Road  to  control  the  directory,  further  agreed  to 
procure  the  resignation  of  the  then  existing  Board  of  Di- 
rectors and  President  of  the  A.  dk  E.  Railroad,  and  the 
appointment  as  their  successors  of  persons  selected  by  the 
Drum  Point  Road, 

The  said  two  gentlemen  for  this  service  and  sale  were 
to  receive  one  hundred  thousand  dollars,  to  be  paid  for  as 
follows : — $1000  cash  on  that  day ; — $4000  on  or  before 
10th  April,  1872,  and  $45,000  on  or  before  10th  May, 
1872 — the  remaining  $50,000  to  be  paid  in  the  bonds  of 
the  A.  &  E.  Railroad,  authorized  by  the  Act  of  1872,  and 
to  be  issued  and  delivered  to  said  two  gentlemen  on  or 
before  the  Ist  of  July,  1872. 

It  also  appears  that  the  fifby  thousand  dollars  cash  to 
be  paid  said  two  gentlemen  was  loaned  to  the  Drum  Point 
Railroad,  by  a  certain  Mr.  Bareda,  and  whose  only  secu- 
rity for  such  loan  was  the  bonds  of  the  A.  &  E.  Road 
hypothecated,  or  to  be  hypothecated  to  him  to  secure  its 
payment,  and  which  appears  to  have  been  done. 

In  order  fully  to  appreciate  and  understand  the  agree- 
ment that  we  have  mentioned,  it  must  be  borne  in  mind 
that  the  Drum  Point  Road  existed  only  on  paper,  and  that 
the  A.  &  E.  Road  never  had  paid  a  dividend  on  its  stock, 
but  was  comparatively  an  old  road  equipped,  and  run- 
ning. 

The  agreement  made  by  the  sellers  of  the  A.  &  E.  R. 
R.  stock,  to  procure  the  resignation  of  the  then  Board  of 
Directors  of  the  A.  &  E,  Road,  and  the  substitution  of 
directors  to  be  designated  by  the  Drum  Point  Road,  appears 
to  have  been  promptly  carried  out.  A  special  meeting  of 
the  Board  was  called  by  the  President  less  than  a  month 
after  1st  of  April,  1872,  to  wit,  on  25th  of  April,  1872, 
and  at  such  special  meeting,  the  whole  Board  of  Directors 
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representing  all  the  stock  (except  the  State's)  were  re- 
quested by  the  gentlemen  who  had  made  the  agreement, 
to  resign,  and  tvithout  exception  they  all  did  so  then  and 
there,  and  their  places  were  filled  by  nominees  of  the 
Drum  Point  Road. 

This  remarkable  performance  being  over,  the  A.  &  E. 
Road  proceeded  under  its  new  management  to  issue  bonds 
under  the  Act  of  1872,  and  subsequently  in  October,  1872, 
agreed  with  the  Drum  Point  Road  to  advance  it  some  of 
these  bonds  for  the  purpose  of  its  construction. 

It  should  be  mentioned  that  under  its  new  directory 
the  President,  Directors  and  Secretary  of  the  A.  &  E. 
Road,  were  the  same  persons  who  filled  the  same  ofl&ces  in 
the  Drum  Point  organization. 

The  agreement  dated  29th  October,  1872,  by  which  the 
A.  &  E.  Railroad  agreed  to  advance  its  bonds  to  the  Drum 
Point  Road,  was  an  agreement  signed  by  the  same  men 
professing  to  act  in  the  difierent  capacities,  of  President 
and  Secretary  of  the  A.  &  E.  Railroad,  and  President  and 
Secretary  of  the  Drum  Point  Road. 

We  add  to  this  statement  the  fact,  that  about  three  hun- 
dred and  fifty-eight  thousand  dollars  of  these  bonds  have 
been  issued,  but  that  not  a  rod  of  a  branch  from  its  present 
depot,  to  the  harbor  of  Annapolis^  has  been  built  by  the 
A.  &  E.  Road,  and  not  a  rail  laid  on  the  Drum  Point 
Road. 

The  State  is  the  owner  of  three  thousand  shares  of  the 
A.  &  E.  Railroad,  and  is  represented  by  three  directors, 
while  the  private  stockholders,  owning  four  hundred  and 
seventy-two  shares,  are  represented  by  six  directors. 

The  conclusion  from  these  facts  seems  to  me  to  be  irre- 
sistible, that  the  issue  of  these  bonds  was  fraudulent  and 
voidable  against  every  stockholder  of  the  A.  &  E.  Railroad, 
except  those  who  actually  consented  to  such  issue,  and 
that  they  are  void  in  the  hands  of  every  holder  who  took 
them  with  knowledge  of  the  facts  attending  their  issue. 
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The  stockholders  are  the  real  owners  of  the  A.  &  E.  Rail- 
road, and  the  president  and  directors  are  the  agents  of  the 
stockholders.  They  were  elected  for  a  limited  period,  and 
the  general  duties  of  the  directors  are  well-known.  It 
could  never  have  been  contemplated  by  any  stockholder, 
except  those  in  the  secret,  that  when  in  the  fall  of  1871 
these  directors  were  elected  they  were  invested  with  the 
power  and  authority  during  their  term  of  ofl&ce  to  hand 
over  the  road  to  another  corporation,  whose  end  and  aim 
was  to  cumber  the  A.  &  E.  road  with  a  debt  to  aid  in 
building  such  other  road.  An  agent  may  commit  a  fraud 
against  his  principal  as  well  as  against  any  one  else,  but 
no  such  agent,  his  aiders  or  abettors,  or  those  who  have 
knowledge  of  his  fraud,  will  be  permitted  to  reap  any  bene- 
fit from  it. 

I  do  not  consider  the  State  as  standing  upon  any  higher 
ground  than  any  other  'preferred  stockholder.  She  con- 
sented to  the  passage  of  the  Act  of  1872,  and  is  therefore 
bound  by  its  terms.  This  Act  gave  the  A.  &  E.  road 
power  to  issue  bonds.  This  power  was  given  unlimited  in 
its  terms  by  the  second  section  of  the  Act.  The  first  sec- 
tion of  the  same  Act  indicated  in  most  unmistakable  terms, 
the  wants  and  purposes  of  the  road.  It  gave  the  road  the 
power  to  extend  its  track  to  the  harbor  of  Annapolis,  to 
build  works,  and  purchase  land  and  other  material  neces- 
sary for  the  construction  of  such  tracks.  Taking  the  whole 
Act  together,  and  construing  it  as  every  other  Act  is  con- 
strued, it  authorized  the  directors  to  issue  all  bonds  neces- 
sary to  build  and  buy  what  was  specified  in  the  Act  itself, 
and  nothing  more.  But  surely  that  Act  did  not  intend, 
and  did  not  authorize  the  directors  of  the  A.  &  E.  road  to 
issue  bonds  to  raise  money  to  buy  a  controlling  interest  in 
its  own  stock,  for  the  purpose  of  transferring  such  control- 
ling interest  to  another  corporation,  and  also  to  use  such 
bonds  for  the  purpose  of  building  another  and  distinct 
road.  Yet  this  was  what  was  done  by  the  directors  of  the  A. 
&  E.  road,  and  if  such  action  is  not  fraudulent  and  void 
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against  the  parties  thereto,  and  those  taking  the  bonds 
with  knowledge  of  the  manner  and  purpose  of  their  issue, 
then  I  am  at  a  loss  to  know  what  would  constitute  a  fraud- 
ulent act  on  the  part  of  a  director  in  a  railroad. 

But  the  parties  who  in  market  overt  bought  these  bonds 
for  value,  stand  upon  a  different  footing.  Looking  at  the 
Act  of  1872,  and  seeing  that  the  directors  had  power  to 
issue  bonds,  they  were  not  required  to  examine  further, 
and  if  there  was  an  abuse  of  their  trust  by  the  directors,  it 
could  not  affect  the m,''and  they  are  entitled  to  their  money. 

These  questions,  or  some  of  them,  will  more  properly 
arise  after  the  sale  is  made,  and  when  the  proceeds  are 
ready  for  distribution,  and  when  all  the  parties  in  interest 
are  properly  before  the  Court.  Still  I  think  the  princi- 
ples upon  which  the  distribution  should  be  made,  should 
be  indicated  as  nearly  as  they  can  be,  for  the  reasons  that 
I  have  before  stated. 

I  think  therefore  that  the  order  continuing  the  injunc- 
tion should  be  reversed,  the  injunction  dissolved,  and  the 
^bill  dismissed. 

I  think  the  appeal  in  the  case  of  State  vs.  Brown  should  be 
dismissed,  as  I  think  it  was  entirely  in  the  discretion  of  the 
lower  Court  to  allow  or  refuse  the  amendment  asked  for. 


Alvey,  C.  J.,  delivered  the  following  opinion  which  was 
concurred  in  by  Judges  Robinson  and  Ritchie  : 

I  agree  in  the  conclusion  reached  by  the  opinions  of  my 
Brothers  Bryan  and  Stone,  that  the  injunction  should  be 
dissolved,  and  the  bill  be  dismissed,  but  I  do  not  think  it 
proper  to  discuss  and  determine  questions  .  not  neces- 
sarily involved,  and  which  may  be  raised  in  the  dis- 
tribution of  the  proceeds  of  sale,  if  raised  at  all.  What- 
ever questions  may  arise  as  to  the  validity  of  the  bonds,  or 
any  part  of  them,  will  or  may  be  properly  disposed  of  in 
the  distribution  of  the  fund  ;  and  in  this  view  of  the  case 
Judges  Robinson  and  Ritchie  concur  with  me. 
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Auctioneer — Sale — Undisclosed  owner — Personal  liability. 

Where  a  sale  is  made  by  an  auctioneer,  and  the  name  of  the  owner 
of  the  property  sold  is  not  disclosed,  and  the  same  is  afterwards 
claimed  by  a  superior  title,  the  purchaser  may,  in  an  action  for 
money  had  and  received,  recover  the  purchase  money  of  the  auc- 
tioneer. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  this  Court.  It  was 
tried  in  the  Court  below  (Brown,  C.  J.,)  without  the  inter- 
vention of  a  jury. 

The  cause  was  originally  argued  before  Alvey,  C.  J., 
Stone,  Miller,  Robinson,  and  Bryan,  J.,  and  subsequently, 
under  an  order  of  the  Court,  was  re-argued  on  notes  and 
submitted  to  the  full  bench. 

David  Stewart  J  and  John  Stewart^  for  the  appellants. 

J.  Upshur  Dennis,  for  the  appellee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

One  Weeks,  being  in  the  possession  of  a  piano  under  a 
contract  of  hiring,  sent  it  to  the  warerooms  of  the  appel- 
lants, who  are  auctioneers,  to  be  sold.  It  was  sold  by 
them  at  auction  without  disclosing  the  name  of  the  owner, 
and  was  bought  by  the  appellee.  The  piano  was  subse- 
quently replevied  by  the  owner,  and  this  suit  is  brought 
by  the  purchaser  against  the  auctioneers  to  recover  the 
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money  paid  on  account  of  the  purchase.  Now  we  take 
the  law  to  be  well  settled,  that  one  selling  property  as  an 
agent,  without  disclosing  the  name  of  the  principal,  binds 
himself  personally.  In  such  cases  the  purchaser  has  the 
right  to  rely  upon  the  responsibility  of  the  agent  by  whom 
the  sale  is  made,  and  is  not*  obliged  to  rely  upon  the  re- 
sponsibility of  an  unknown  and  perhaps  irresponsible 
principal.  The  same  rule  applies  to  sales  made  by  auc-. 
tioneers.  Whether  the  doctrine  of  implied  warranty  of 
title  attaches  to  a  sale  made  by  an  auctioneer,  for  the 
breach  of  which  he  would  be  liable  for  unliquidated  dam- 
ages, is  a  question  not  necessary  to  be  decided  in  this  case. 
Be  this  as  it  may,  it  is  clear,  we  think,  both  on  reason  and 
authority,  that  if  a  sale  is  made  by  an  auctioneer  without 
disclosing  the  name  of  the  owner,  and  the  property  is  af- 
terwards claimed  by  a  superior  title,  the  purchaser  may, 
in  an  action  for  money  had  and  received,  recover  the  pur- 
chase money  of  the  auctioneer.  There  is  in  such  a  case 
an  entire  failure  of  consideration,  and  the  sale  having 
been  made  by  the  auctioneer,  the  only  person  known  as 
vendor,  it  is  but  just  and  right  that  he  should  be  answer- 
able to  the  purchaser.  There  is  certainly  no  hardship  in 
this  rule  of  law,  because  the  auctioneer  knows  the  person 
on  account  of  whom  the  goods  are  sold,  and  has  it  in  his 
power  to  protect  himself  against  loss.  Any  other  rule 
would  not  only  be  a  fraud  on  purchasers,  but  destructive 
of  all  confidence  in  auction  sales. 

So  far  back  as  Hanson  vs.  Boherdeau,  Peake's  N.  P.  (7,, 
163,  Lord  KsNYONsaid,  that  "though  where  an  auctioneer 
names  his  principal,  it  is  not  proper  that  he  should  be  lia- 
ble to  an  action,  yet  it  is  a  very  different  case  when  the 
auctioneer  sells  the  commodity  without  saying  on  whose 
behalf  he  sells  it ;  in  such  a  case  the  purchaser  is  entitled 
to  look  to  him  personally  for  the  completion  of  the  contract." 

We  have  not  been  able  to  find  a  single  case  in  conflict 
with  the  rule  thus  laid  down.     On  the  contrary,  it  is  main- 
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tained  by  all  the  subsequent  decisions,  both  in  England 
and  in  this  country.  Jones  vs.  Littledale^  6  Adolp.  & 
Ellis,  486 ;  Mills  vs.  Hunt,  20  Wend.,  431 ;  Frdnhlyn  vs  La- 
mondy  et  al.,  4  C.  B.,  637,  (56  Eng.  Com.  Law  Rep.) 
And  in  all  the  text  books  the  principle  is  laid  down  in  the 
broadest  terms.  In  his  Work  on  Agency,  Judge  Story 
says :  **  Thus,  where  a  contract  is  made  with  an  auctioneer 
for  the  purchase  of  goods  at  a  public  sale,  and  no  disclo- 
sure is  made  of  the  principal  on  whose  behalf  the  commo- 
dity is  sold,  the  auctioneer  will  be  liable  to  the  purchaser 
to  complete  the  contract,  although  from  the  nature  of  pub- 
lic sales  it  is  plain  he  acts  as  agent  only."  Story  on  Agency, 
sec.  267. 

Again,  in  Addison  on  Contracts,  the  author  says,  "Every 
auctioneer  who  sells,  without,  at  the  time  of  the  sale,  dis- 
closing the  name  of  his  principal,  contracts  personally." 
p.  642.  In  Babington  on  Auctions,  9  Lata  Lib.,  sec.  185, 
the  rule  is  thus  laid  down  :  "  Where  an  auctioneer  does 
not  disclose  the  name  of  his  principal  at  the  time  of  the 
sale,  he  is  personally  liable  to  an  action  for  damages  for 
not  completing  the  contract." 

The  cases  jrelied  on  by  the  appellants  are  cases  in  which 
the  sales  were  made  by  administrators  or  executors  or 
trustees  or  by  sheriffs  or  other  oflScials,  in  which  the 
nature  and  character  of  the  sales,  and  the  objects  for 
which  they  are  made  are  well  known  to  the  purchaser. 
Besides,  one  making  a  sale  in  an  official  capacity  cannot, 
for  reasons  of  public  policy,  be  held  personally  responsible, 
for  otherwise  "no  one,"  as  Judge  Archer  says  in  Mochhee 
vs.  Gardner,  2  H.  &  G.,  176,  "could  be  induced  to  accept 
the  office."  It  can  hardly  be  said  that  an  auctioneer  is  in 
this  sense  a  public  officer.  There  is  a  tax,  it  is  true,  upon 
the  receipts  of  sales  made  by  him,  and  he  is  appointed,  and 
required  to  give  bond,  but  the  tax  is  laid  for  the  purpose 
of  revenue,  and  the  appointment,  and  requirement  to  give 
bond,  are  provisions  of  the  law  to  secure  the  prompt  pay- 
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ment  of  the  taxes  thus  levied.  His  business  is  essentially 
a  private  one ;  he  may  sell  or  not,  as  he  pleases,  and  is 
not  in  any  respect  under  the  slightest  obligations  to  the 
public. 

For  these  reasons  the  judgment  below  must  be  aflSrmed. 

Judgment  affirmed. 
(Decided  22nd  July,  1885.) 

Alvey,  C.  J.,  delivered  the  following  dissenting  opinion, 
in  which  Judge  Bryan  concurred : 

The  theory  upon  which  this  case  was  tried  in  the  Court 
below  must  have  been  that  there  was  an  implied  warranty 
of  title  by  the  auctioneers  who  sold  the  piano  to  the  plain- 
tiflF  at  public  auction.  Hence  the  Court  was  asked  to 
affirm,  and  did  affirm,  at  the  instance  of  the  plaintiff,  that 
if  it  should  be  found  upon  the  evidence  that  the  defend- 
ants had  no  title  to  the  piano,  and  no  lawful  or  rightful 
authority  to  sell  the  same,  and  that  the  true  owner  of  the 
piano,  subsequent  to  the  sale,  replevied  the  same  from  the 
plaintiff,  then  the  verdict  must  be  for  the  plaintiff,  though 
it  should  be  further  found  that  the  defendants,  at  the  time 
of  the  sale,  were  auctioneers,  and  that  the  piano  was  sold 
by  them  at  public  auction.  And  on  the  part  of  the  de- 
fendants the  Court  refused  to  affirm,  that  if  it  should  be 
found  from  the  evidence  that  the  piano  had  been  brought 
to  the  auction  rooms  of  the  defendants  for  sale  at  public 
auction,  and  that  they  made  an  advance  thereon,  and  ad- 
vertised and  sold  the  piano  expressly  in  their  character  of 
auctioneers,  in  the  usual  course  of  making  auction  sales, 
and  that  the  defendants  acted  in  all  respects  in  good  faith, 
and  the  plaintiff  knew  at  the  time  that  they  were  acting 
in  their  representative  character  of  auctioneers,  and  not  as 
owners;  and  that  upon  making  the  purchase  the  plaintiff' 
paid  the  price  of  the  piano  and  removed  the  same,  and  the 
defendants  settled  their  account  with  the  party  for  whom 
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they  sold  the  piano,  before  they  had  any  notice  of  any  ques- 
tion in  regard  to  the  title  to  the  piano,  or  of  the  plaintiflF's 
claim  to  recover  back  the  price  paid  therefor ;  then  the 
plaintiff  was  not  entitled  to  recover  back  the  price  thus 
paid.  These  propositions  manifestly  had  reference  to  and 
were  intended  to  present  the  question,  whether  or  not 
there  was  an  implied  warranty  of  title  by  the  auctioneers ; 
and  the  aflSrmative  of  that  question  seems  to  have  been 
held  by  the  Court,  for,  it  not  only  granted  the  plaintiff's 
prayer,  but  in  the  judgment  rendered  (the  Court  acting 
without  a  jury)  the  amount  recovered  is  the  full  price  paid 
for  the  piano,  with  interest,  and  not  simply  the  amount 
retained  by  the  defendants  for  the  advance  made  by  them 
before  the  sale  ; — a  result  that  could  not  have  been 
arrived  at,  upon  the  facts  of  the  case,  except  upon  the 
theory  of  an  implied  warranty  of  title.  There  can  be  no 
doubt  that,  as  a  general  principle,  in  every  sale  of  perso- 
nal chattels  there  exists  an  implied  warranty  of  title  by 
the  vendor,  unless  such  warranty  is  expressly  negatived, 
or  negatived  by  the  special  circumstances  of  the  case. 
Mockbee  vs.  Gardner ^  2  H,  &  G.  176;  Rockwell  vs.  Young ^ 
60  -Sfrf.,  563.  The  doctrine  oi  caveat  emptor  is  but  an  ex- 
ception to  or  modification  of  this  general  principle,  in  its 
application  to  the  sales  of  personal  property.  And  the 
question  here  is,  whether  in  a  sale  of  a  personal  chattel  by 
an  official  licensed  auctioneer,  in  the  City  of  Baltimore, 
made  in  the  usual  course  of  his  business,  there  is  an  implied 
warranty  of  title  by  the  auctioneer  personally,  where  the 
name  of  the  principal  is  not  given  at  the  time  of  the  sale  ? 
A  general  licensed  auctioneer,  appointed  by  the  State,  is 
a  general  commercial  agent,  and  as  such,  he  is  subject  to 
regulations  in  the  performance  of  his  duties  by  the  statute 
law  of  the  State.  .  For  the  City  of  Baltimore,  auctioneers, 
not  to  exceed  twenty  in  number,  are  authorized  to  be  ap- 
pointed by  the  Governor  of  the  State,  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  for  the  term  of  two  years. 
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He  qualifies  by  obtaining  a  license  for  a  fee  to  the  State, 
and  by  giving  bond,  conditioned  for  the  payment  of  the 
duties  prescribed  by  law  upon  his  sales,  "  and  that  he  will 
in  all  things  well,  truly  and  faithfully,  behave  and  con- 
form himself,  according  to  the  true  intent  and  meaning  of 
the  law."  The  duties  upon  sales  are  prescribed,  and  the 
auctioneer  is  required  to  make  quarterly  reports  of  his 
sales,  and  to  account  for  the  duties  thereon,  and  his  com- 
missions are  regulated  by  law.  And  any  person  acting  as 
auctioneer  without  conforming  to  these  provisions  of  law, 
is  declared  to  be  guilty  of  a  misdemeanor.  2  Vol,  Code, 
sees,  85  to  131,  as  modified  by  the  Act  of  1872,  ch.  249. 

By  the  well  settled  principles  of  law,  an  auctioneer  has 
a  special  property  in  the  goods  entrusted  to  him  for  sale, 
and  he  has  a  lien  on  the  same,  and  the  proceeds  thereof, 
for  the  charges  of  sale,  his  commissions  and  the  auction 
duty  which  he  is  bound  to  pay.  And  having  such  special 
property  in  the  goods  intrusted  to  him,  he  may  sue  the  pur- 
chaser thereof  in  his  own  name,  or  in  the  name  of  his  prin- 
cipal, at  his  election.  He  is  also,  for  certain  purposes, 
deemed  personally  the  vendor  to  the  purchaser  at  the  sale, 
unless  the  name  of  the  principal  be  disclosed,  and  the  latter 
be  treated  as  the  party  making  the  sale.  But  this  is  so 
only  in  a  special  sense ;  for  in  many  cases  the  auctioneer 
is  deemed  the  agent  of  both  the  vendor  and  vendee,  though 
the  name  of  the  principal  vendor  be  not  disclosed  by  the 
auctioneer  at  the  time  of  the  sale.  Williams  vs.  Milling' 
ton,  1  H.  Black,  81 ;  Sto.  Ag.,  sees.  27,  lOT,  108.  If,  how- 
ever, the  sale  at  auction  be  made  without  disclosing  the 
name  of  the  principal  at  the  time  of  sale,  the  purchaser  is 
entitled  to  look  to  the  auctioneer  personally  for  the  deliv- 
ery of  the  goods  sold,  and  the  completion  of  the  contract; 
and,  if  default  be  committed  in  this  respect,  the  auctioneer 
is  personally  liable  to  the  purchaser  in  damages.  2  Kent 
Com.,  536;  Hanson  vs.  Roberdeau,  Feake's  Cases,  120; 
Woolfe  vs.  Home,  2  Q.  B.  Biv.,  355.     But  it  does  not  fol- 
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low  from  this  that  he  is  to  be  held  liable  as  for  an  implied 
warranty  of  title  to  the  goods  sold. 

In  England,  until  within  a  comparatively  recent  period, 
it  had  been  an  unsettled  question,  whether  in  any  case  of 
the  sale  of  a  chattel  in  possession,  and  where  the  posses- 
sion passed  to  the  vendee  by  the  contract  of  sale,  there  was 
any  implied  warranty  of  title.  But  since  the  case  oi  Eich- 
holz  V8.  Banister y  11  C.  B,,  (K  S.,)  708,  decided  in  1864, 
it  seems  to  be  regarded  as  settled,  according  to  Mr.  Benja- 
min, (Benj.  on  Sales,  2d  English  Ed.^p.  523,)  that  "  a  sale 
of  personal  chattels  implies  an  affirmation  by  the  vendor 
that  the  chattel  is  his,  and  therefore  Tie  warrants  the  title, 
unless  it  he  shown  by  the  facts  and  circumstances  of  the  sale 
that  the  vendor  did  not  intend  to  assert  ownership,  but 
only  to  transfer  such  interest  as  he  might  have  in  the  chat- 
tel sold."  This  is  the  English  rule  as  between  the  vendor, 
the  owner  of  the  chattel,  or  the  party  who  assorts  owner- 
ship in  himself,  and  the  vendee.  But  does  the  same  rule 
apply  as  between  an  ofl&cial  auctioneer,  who  sells  in  a  rep- 
resentative capacity,  and  the  purchaser  of  the  chattel  at 
an  auction  sale  ?  Of  course,  if  the  auctioneer  in  fact  sells 
his  own  goods,  or  if  he  affirms  the  ownership  to  be  in  him- 
self, or  if  he  refuse  upon  request  to  disclose  the  name  of 
his  principal,  he  would  be  held  to  warrant  the  title  ;  or  if 
he  make  fraudulent  mbrepresentations  as  to  the  title  of 
the  property  sold  by  him,  whereby  the  purchaser  is  de- 
ceived to  his  injury,  he  would  be  liable,  upon  failure  of 
title,  as  for  deceit.  But  the  reason  of  the  rule  upon  which 
the  implied  warranty  of  title  is  founded  would  seem  clearly 
not  to  apply  where  the  sale  is  simply  made  in  fact  by  the 
auctioneer  bona  fide  in  his  representative  character,  with 
no  assertion  or  affirmation  of  title  in  himself,  or  represen- 
tation whereby  the  purchaser  is  deceived.  And  hence, 
with  the  rule  established  in  England  as  I  have  stated  it, 
it  is  laid  down  in  all  the  recent  text  writers  treating  of 
the  subject,  that  "whenever  a  man  sells  goods  generally, 


Digitized  by  VjOOQIC 


224  MARYLAND  REPORTS. 


Seemuller  &  Co.  V8.  Fuchs. 

and  not  in  any  particular  character  or  capacity,  such  as 
auctioneer,  agent,  sheriff,  pawnbroker,  pledgee,  &c.,  he 
must  be  taken  to  sell  as  owner."  But  "  whenever  a  man 
does  not  sell  goods  as  owner,  but  in  some  special  charac- 
ter or  capacity,  and  the  purchaser  has  notice  thereof,  he  is 
bound  to  look  into  the  title  of  his  vendor ;  for  there  is  not, 
under  such  circumstances,  any  implied  warranty  of  title 
on  the  part  of  the  vendor."  2  Add,  on  Contr.  (Sth  Ed.,) 
971,  972 ;  Bateman  on  Auction  Salesy  193.  See  Simmes 
V8.  Marryat,  20  L,  «/.,  Q.  B,,  458.  The  auctioneer  or  party 
selling  in  a  special  character  merely  undertakes  that  he 
does  not  at  the  time  he  sells,  know  of  any  defect  in  his 
authority  or  right  to  sell,  and  he  cannot  be  made  respon- 
sible, after  he  has  paid  over  the  proceeds  to  his  principal, 
for  the  payment  of  the  purchase  money  to  the  vendee,  un- 
less it  can  be  shown  that  he  knew  he  had  no  right  to  sell 
or  to  pay  over,  and  that,  consequently,  his  conduct  was 
fraudulent.  2  Add,  on  Contr,,  972 ;  Chapman  vs.  Spiller, 
14  Q.  B.,  621.  The  same  general  principle  is  laid  down 
by  the  American  text  writers,  as  will  be  seen  by  reference 
to  1  Pars,  on  Contr.,  (4th  Ed.,)  456,  458,  and  notes,  and  to 
Sto.  on  Sales,  sec.  367,  a.  The  general  doctrine  is  well 
illustrated  by  the  case  of  the  sale  of  an  unredeemed  pledge 
by  a  pawnbroker.  The  pawnbroker  as  bailee,  like  a  gen- 
eral auctioneer,  is  placed  in  possession  of  the  goods,  and 
he  has  power  of  sale  upon  default  of  the  pawnor.  In  mak- 
ing the  sale  he  only  warrants  the  subject-matter  of  the 
sale  to  be  a  pledge,  and  that  the  time  for  its  redemption 
has  expired.  He  does  not  by  implication  warrant  the 
title,  or  that  the  purchaser  will  not  be  evicted.  As  he 
sells  in  a  special  character,  he  is  understood  only  to  sell 
such  interest  as  he  may  have  in  the  subject-matter  of  the 
sale  ;  and  if  the  purchaser  does  not  look  into  the  matter 
of  title,  and  it  subsequently  appears  that  the  pledgor  had 
no  title  to  pledge,  nor  the  pawnbroker  to  sell,  and  the  pur- 
cha-ser  is  evicted,  he  cannot  recover  compensation  for  his 
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loss  upon  any  principle  of  implied  warranty  of  title.  This 
would  seem  to  be  settled  upon  unquestionable  authority. 
In  the  leading  case  of  Morley  vs.  Attenboroughy  3  Exch., 
500,  the  defendant,  a  pawnbroker,  had  a  harp  pledged 
with  him  in  the  way  of  his  business,  and,  the  time  having 
elapsed  for  its  redemption,  and  the  pledge  being  unre- 
deemed, offered  it  for  sale  through  certain  auctioneers, 
who  sold  it  to  the  plaintiff.  It  turned  out  that  the  harp 
had  been  pledged  to  the  defendant  by  a  person  who  had 
no  title  to  it,  and  the  real  owner  obliged  the  plaintiff  to 
give  it  up,  after  it  had  been  delivered  to  him  by  the  de- 
fendant. And  the  question,  and  only  question,  as  the 
case  was  presented  on  the  pleadings,  was  as  to  the  extent 
to  which  the  defendant,  by  implication,  warranted  against 
the  eviction  of  the  plaintiff.  Parke,  B.,  who  delivered  a 
thoroughly  considered  judgment,  in  the  course  of  his 
opinion,  said :  ''We  do  not  suppose  that  there  would  be 
any  doubt,  if  the  articles  are  bought  in  a  shop  professedly 
carried  on  for  the  sale  of  goods,  that  the  shopkeeper  must 
be  considered  as  warranting  that  those  who  purchase  will 
have  a  good  title  to  keep  the  goods  purchased.  In  such  a 
case  the  vendor  sells  'as  his  own,'  and  that  is  what  is 
equivalent  to  a  warranty  of  title.  But  in  the  case  now 
under  consideration,  the  defendant  can  be  made  responsi- 
ble only  as  on  a  sale  of  a  forfeited  pledge  eo  nomine. 
Though  the  harp  may  not  have  been  distinctly  stated  in 
the  auctioneer's  catalogue  to  be  a  forfeited  pledge,  yet  the 
auctioneer  had  no  authority  from  the  defendant  to  sell  it 
except  as  such.  The  defendant,  therefore,  cannot  be 
taken  to  have  sold  it  with  a  more  extensive  liability  than 
such  a  sale  would  have  imposed  upon  him ;  and  the  ques- 
tion is,  whether  on  such  a  sale,  accompanied  with  posses- 
sion, there  is  any  assertion  of  an  absolute  title  to  sell,  or 
only  an  assertion  that  the  article  has  been  pledged  with 
him,  aad  the  time  allowed  for  redemption  has  passed." 
And  the  conclusion  was,  that  it  was  unreasonable  to  con- 
15  V.  64. 
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fiider  the  pawnbroker,  from  the  nature  of  his  occupation, 
as  having  undertaken  anything  more  than  that  the  sub- 
ject-matter of  sale  was  a  pledge  and  irredeemable,  and 
that  he  was  not  cognizant  of  any  defect  of  title  to  it ;  and 
it  was  so  held  by  the  whole  Court. 

The  distinction  thus  made,  between  the  case  of  a  party 
selling  as  owner,  and  affirming  the  title  to  the  chattel  to 
be  in  himself,  and  the  case  of  a  sale  made  by  a  party  in 
his  representative  capacity  and  without  any  such  affirma- 
tion of  title,  is  founded  in  the  plainest  reason  and  justice. 
A  licensed  bonded  auctioneer,  in  the  City  of  Baltimore,  is 
not  only  an  agent  for  those  who  entrust  their  property  to 
him  for  sale,  but  he  is  a  public  officer.  He  is  required  to 
account  to  a  public  functionary  for  the  duties  on  his  sales, 
and  he  is  required  to  account  to  his  principals  for  the  pro- 
ceeds of  the  sales  made  by  him,  and  that  without  delay. 
And  that  being  so,  there  is  no  principle  in  the  law  of 
agency  better  established  than  that  where  one  person 
deals  with  another  knowing  that  other  to  be  an  agent, 
though  even  of  an  undbclosed  principal,  such  person  has 
no  right  to  require  the  agent  to  restore  to  him  money 
which  the  agent  has  accounted  for  and  paid  over  to  his 
principal,  before  notice  of  any  adverse  claim.  When 
money  so  paid  to  an  agent  has  once  been  honafide  parted 
with,  without  notice,  the  liability  of  the  agent  ceases,  and 
the  claim  of  the  party  paying  it  can  be  enforced  only 
against  the  principal  to  whom  the  money  has  been  paid 
over.  Holland  vs,  Bussell,  1  JB.  .(fe  /SI,  424;  Shand  vs. 
Grant,  15  C.  B.  (N.  S.,)  324;  Edwards  vs.  Hodding,  5 
Taunt. y  815.  If  he  is  to  be  held  to  warrant,  by  implica- 
tion, the  title  of  all  the  property  he  sells,  how  is  he  to  be 
indemnified  against  liability  upon  payment  over  of  the 
proceeds  of  sale  ?  It  is  obvious  his  position  would  be  one 
of  great  peril,  unless  he  were  to  proclaim  the  name  of  his 
principal  in  the  sale  of  each  and  every  article  sold  by  him, 
and  to  do  that  would,  in  many  cases,  defeat  one  of  the 
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salutary  objects  of  auction  sales  at  regular  auction  rooms, 
at  which  parties  might  not,  for  obvious  and  entirely  justi- 
fiable reasons,  desire  their  names  to  be  proclaimed  in  con- 
nection with  the  property  offered  for  sale.  If  any  pur- 
chaser desired  the  name  of  the  real  owner,  it  would  be  the 
duty  of  the  auctioneer  to  disclose  it,  or,  iipon  his  refusal, 
he  would  be  held  to  have  assumed  the  position  and  liabil- 
ity of  such  owner.  This  rule  would  seem  to  afford  to  pur- 
chasers all  the  protection  that  they  could  in  reason  ask  of 
the  auctioneer.  It  was  said  by  the  Court  of  Appeals,  in 
Moekhee  vs.  Gardner ^  supra^  in  speaking  of  the  exemption 
of  executors,  trustees,  &c.,  from  liability  for  implied  war- 
ranty of  title,  that  the  exemption  of  such  agents  from  per- 
sonal liability  on  such  warranties  would  seem  to  be  indis- 
pensable. For,  as  there  asked,  who  would  accept  an  oflSce  of 
the  kind,  if  he  were  to  become  necessarily  the  guarantor 
of  the  good  title  of  him  whom  he  represents,  in  all  the 
property  committed  to  his  charge,  and  which  he  might  be 
required  to  sell  ?  In  all  cases  in  which  the  title  sold  was 
ascertained  to  be  defective  after  final  distribution  of  the 
estate,  the  trustee,  if  a  recovery  were  had  against  him, 
would  have  to  look  for  indemnity  to  creditors,  distributees, 
&c.  In  most  instances  his  prospect  of  security  would 
never  be  realized,  and  no  power  is  given  him  to  retain  for 
such  a  contingency.  And  while  that  is  so  with  respect  to 
executors,  trustees,  and  others,  the  same  reasoning  applies 
to  the  case  of  an  official  auctioneer.  He,  too,  is  required 
to  pay  over  the  proceeds  of  sale,  and  if  the  title  of  the 
property  were  afterwards  found  to  be  defective,  he  might, 
in  many  cases,  be  left  without  means  of  indemnification. 
Therefore,  it  would  seem  to  be  unreasonable  to  hold,  that 
an  official  auctioneer,  when  acting  in  his  representative 
capacity,  and  in  the  usual  course  of  his  business,  warrants 
by  implication  the  title  to  the  property  sold  by  him,  in  the 
absence  of  other  circumstances,  to  which  I  have  referred, 
by  which  he  may  fix  liability  upon  himself  as  if  he  were 
owner. 
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It  is  supposed  that  the  case  of  Fisher  vs.  Bieman,  12 
Md.,  497,  has  some  bearing  upon  the  question  under  con- 
sideration. But  an  examination  of  that  case  will  show 
that  it  has  no  such  bearing  whatever.  That  was  a  case 
where  the  defendant,  a  bill  and  note-broker,  acting  for  an 
undisclosed  principal,  sold,  and  passed  by  delivery  merely, 
without  endorsement,  a  negotiable  promissory  note  to  the 
plaintiff,  making  no  express  warranty  or  represeirtation  in 
regard  to  the  genuineness  of  the  signatures  to  the  note, 
and  being  entirely  ignorant  of  the  fact  that  any  of  them 
were  forged  ;  but  two  of  the  signatures  thereto  proved  to 
be  forged,  and  the  question  was,  whether  there  was  an 
implied  warranty,  by  the  broker,  of  the  genuineness  of  the 
signatures  to  the  note  ;  and  the  Ck)urt  held  that  there  was 
not :  That  the  only  implied  warranty  involved  in  the  sale 
was,  that  the  broker  was  lawfully  entitled  to  dispose  of 
the  paper  to  the  plaintiff,  about  which  there  was  no  con- 
tention. The  broker,  acting  in  good  faith,  had  a  right  to 
dispose  of  the  paper  in  the  market  for  what  he  could  get 
for  it,  and  there  was  no  question  as  to  the  existence  of  any 
paramount  title  to  the  paper  in  a  third  party.  That  case, 
therefore,  can  have  no  special  bearing  upon  the  question 
involved  in  the  case  before  us. 

Here,  there^can  be  no  pretence  whatever,  that  the  plain- 
tiff was  not  aware  of  the  fact  that  the  defendants  were 
acting  in  their  representative  character  as  auctioneers  in 
the  sale  of  the  piano.  He  states  himself  that  he  had  ex- 
amined the  piano  at  the  warehouse  of  the  defendants,  be- 
fore it  was  offered  for  sale,  and  that  he  had  been  informed 
by  one  of  the  defendants  that  they  had  made  an  advance 
upon  it  of  $100  in  anticipation  of  the  sale ;  and  with  that 
information  he  became  the  purchaser  at  public  auction.  It 
is  made  clear  from  the  evidence  that  the  legal  title  to  the 
piano  was  in  F.  G.  Smith,  and  that  it  had  been  hired  to 
one  Weeks,  from  whom  it  got  into  the  possession  of  Davis, 
who  placed  it  with  the  defendants  for  sale.     There  is  no 
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evidence,  however,  to  show  that  the  defendants  were 
aware,  or  had  any  reasonable  ground  to  suspect,  that  the 
title  of  Davis,  or  that  of  the  party  for  whom  he  acted,  was 
not  good.  And  upon  these  facts  I  am  clearly  of  opinion 
that  there  was  no  implied  warranty  of  title  by  the  defend- 
ants. 

The  auction  sale,  however,  failing  to  pass  title  to  the 
plaintiff,  and  the  property  having  been  taken  from  him  by 
the  owner,  there  was  a  failure  of  consideration  for  the 
money  paid  to  the  defendants  on  ■  the  purchase.  And  as 
it  appears  that  the  larger  part  of  the  money  so  paid  is 
still  retained  by  the  defendants,  for  the  advance  made  on 
the  piano,  and  for  expenses  and  commissions,  that  much  of 
the  price  paid  is,  in  contemplation  of  law,  money  had  and 
received  to  the  use  of  the  plaintiff,  and  he  may,  under  the 
declaration  in  this  case,  recover  it  of  the  defendants.  The 
latter  cannot,  either  by  law  or  equity,  apply  the  money 
received  of  the  plaintiff,  on  a  consideration  which  has 
wholly  failed,  to  the  payment  of  a  debt  due  from  a  party 
who  had  no  title  to  the  property.  The  right  of  the  plain- 
tiff thus. to  recover  of  the  defendants  is  fully  recognized  by 
the  Court  of  Appeals,  in  the  case  before  referred  to,  of 
Mockbee  V8,  Gardner ^  2  H.  &  (?.,  177,  178.  See,  also, 
Franklin  &  Armfield  vs.  Long,  7  G,  <ib  J,,  4.07. 

From  what  I  have  said  it  follows,  that  the  instruction 
granted  at  the  instance  of  the  plaintiff,  based  as  it  is  upon 
the  theory  of  an  implied  warranty  of  title  by  the  defend- 
ants personally,  was  erroneous ;  but  that  there  was  no 
error  in  refusing  the  prayers  offered  by  the  defendants. 
In  my  opinion,  therefore,  the  judgment  of  the  Court  below 
should  be  reversed,  and  a  new  trial  awarded;  and  in  this 
opinion  Judge  Bryan  authorizes  me  to  say  he  concurs. 
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Thomas  H.  Langford,  trading  as  Rivinus  A 
Langford. 

Deed  for  the  Benefit  of  Creditors — Preference — Act  of  1884^ 

ch.  295. 

The  reservation  in  a  deed  for  the  benefit  of  creditors,  of  a  reasonable 
fee  for  the  preparation  of  the  deed,  is  such  a  preference  as  is  for- 
bidden by  the  Insolvent  Act  of  1884,  ch.  295,  and  avoids  the  deed. 

Appeal  from  the  Court  of  Common  Pleas. 

This  proceeding  was  instituted  in  the  Court  of  Com- 
mon Pleas  by  the  filing  of  a  petition,  by  the  appellees, 
creditors  of  the  appellant,  praying  the  Court  to  adjudicate 
the  appellant  an  insolvent.  The  petition  showed  that  the 
petitioners  were  residents  of  the  City  of  Philadelphia, 
and  were  creditors  on  open  account  of  Samuel*  Wolfs- 
heimer to  the  extent  of  $427.25,  upon  a  purchase  made 
on  the  22nd  of  July,  1884,  and  that  on  the  9th  of  August, 
1884,  said  Wolfsheimer,  being  then  insolvent,  and  a  mer- 
chant, manufacturer  or  trader,  did  make  to  Fielder  C, 
Slingluff,  of  Baltimore,  a  conveyance  or  deed  of  all  of  his 
estate  and  property,  which  deed  was  the  same  day  re- 
corded, whereby  the  said  Samuel  Wolfsheimer  created  a 
preference.  Whereupon  the  petitioners  prayed  the  Court 
to  declare  and  adjudicate  said  Wolfsheimer  an  insolvent, 
and  that  such  further  and  other  proceedings  might  be 
had  as  the  Code  of  Public  General  Laws  of  Maryland 
relating  to  insolvents  prescribed.  The  petitioners  filed  a 
copy  of  the  deed  to  F.  C.  Slingluff,  and  the  preference 
alleged  as  the  foundation  for  the  petition  was  contained 
in  the  following  paragraph  in  the  deed :  "  with  the  pro- 
ceeds of  said  sales  and  collections,  the  said  trustee  shall 
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first  pay  and  disburse  all  the  lawful  expenses,  costs,  and 
charges  of  executing  and  carrying  into  effect  this  trust,  in- 
cluding a  reasonable  fee  for  the  preparation  of  this  deed,*' 
In  the  opinion  filed  by  the  Court  (Stewart,  J.,)  sitting 
in  insolvency,  it  was  said,  **in  the  opinion  of  the  Court,  a 
fee  for  the  preparation  of  the  deed  of  trust  having  been 
earned  before  the  execution  of  the  deed,  is  a  preferred 
debt  not  authorized  by  law,  and  no  matter  how  meritori- 
ous the  services,  the  attorney  must  stand  on  the  same 
footing  as  any  other  creditor." 

The  Court  thereupon  passed  an  order,  adjudicating 
Wolfsheimer  an  insolvent,  and  declaring  the  deed  void, 
and  appointing  William  J.  O'Brien,  preliminary  trustee. 
From  this  order  Wolfsheimer  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Miller, 
Irving,  Ritchie,  and  Bryan,  J. 

Fielder  C.  Slingluff,  and  Randolph  Barton^  for  the  ap- 
pellant. 

The  provision  made  for  a  reasonable  fee  for  the  prepara- 
tion of  the  deed  was  not  a  preference,  such  as  the  insol- 
vent law  contemplates,  and  is  not  obnoxious  to  the  letter 
or  spirit  of  the  law. 

The  Legislature  has  never  yet  required  that  an  insol- 
vent debtor  should  resort  to  the  insolvent  Court  as  the 
only  means  of  distributing  his  property.  Indeed,  looking 
to*the  interest  of  creditors,  an  assignment  is  preferred  as 
not  releasing  the  debtor  from  future  demands  for  balance 
of  claims. 

One  of  the  modes  provided  by  the  laws  of  this  State  for 
the  distribution  of  an  insolvent's  estate^  and  commended 
by  the  highest  Court  of  the  State,  is  the  very  mode  adopted 
in  this  case  by  the  appellant,  viz.,  a  deed  of  trust  for  the 
benefit  of  creditors,  without  preferences,  and  not  exacting 
releases. 
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If  then  this  right  is  guaranteed  to  an  insolvent  debtor, 
has  he  not  the  right  to  employ  the  necessary  professional 
skill  to  enable  him  to  avail  himself  of  it?  Can  it  be 
denied  that  a  debtor  desiring  thus  to  dispose  of  his  estate, 
can,  without  violating  the  insolvent  law,  bona  Jide  from 
his  deposit  in  bank,  pay  for  the  draft  of  a  deed  ? 

It  seems  to  have  been  admitted  by  the  appellees  that 
such  a  payment  would  have  been  unobjectionable,  and 
indeed  this  must  needs  be  so,  for  otherwise  we  would  have 
the  law  giving  him  the  right  to  make  the  deed,  and  yet, 
denying  his  right  to  pay  for  the  labor  and  skill  involved 
in  its  preparation.  It  is  manifest  that  unassisted  by  pro- 
fessional knowledge,  it  was  not  in  his  power  to  do  what 
was  proper  to  be  done,  what  he  did  do,  and  what  the  law 
commends. 

If  then  it  is  granted,  that  he  has  the  right  to  make  such 
a  deed,  and  to  pay  for  it  in  cash,  or  by  check  upon  its 
completion,  why  is  it,  that  instead  of  raising  the  cash  im- 
mediately upon  the  completion  of  the  instrument,  he  can- 
not lawfully  provide  that  the  cash  shall  be  raised  a  little 
later,  by  directing  his  trustee  to  pay  it?  If  lawfully  he 
can  draw  a  check  and  pay  the  money  when  the  deed  is 
handed  him  by  his  attorney,  he  can  give  goods  in  pay- 
ment; and  if  he  can  do  this  he  can  give  goods  as  a  pledge 
for  payment.  If  he  can  give  goods  he  can  pledge  any 
portion  of  his  estate,  or  all,  instead  of  paying  cash.  This 
is  substantially  what  the  appellant  did,  apparently  not 
having  the  ready  money  with  which  to  pay  the  fee,  and 
not  desiring  to  pledge  his  property,  by  doing  what  he 
might  have  done,  i.  e.,  bringing  up  a  bale  of  goods  and 
delivering  them  to  his  attorney ;  he  simply  pledges  the 
money  arising  from  the  sale  of  his  estate  generally,  to  the 
payment  of  the  services  thus  rendered.  Vide,  Bump  on 
Bankruptcy,  10th  Ed,,  page  250;  In  re  Keifer,  4  B.  J?., 
389 ;  Lyons  vs.  MarshaUy  11  Barbour,  241 ;  Floumoy  vs. 
Newton,  8  Georgia,  306;  In  re  Rosenfield,  2  B,  R.,  117; 
In  re  James  Thompson,  13  N.  B,  E,,  300. 
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The  CJourt  below  erred  in  denominating  the  fee  in  ques- 
tion an  antecedent  debt.  Neither  a  payment  in  cash  for 
services  performed,  nor  security  given  contemporaneously, 
constitute  a  preference.  The  preferences  at  which  the 
law  aims  can  only  arise  in  the  case  of  an  antecedent  debt. 
A  decided  principle  pervading  the  bankruptcy  decisions 
is,  that  debts  may  be  paid  or  secured  by  the  bankrupt, 
contemporaneously  with  their  creation.  Bump  on  Bank- 
ruptcy, 10th  Ed.,  pages  250  and  823  ;  Cook  vs.  Fallis,  18 
Wallace,  340 ;  Tiffany  vs.  Baltimore  Institution,  18  Wal- 
lace, 375,  9  B.  B.,  252  ;  Clark  vs.  Iselin,  21  Wallace,  369, 
9  B.  B.,  19 ;  Burly  vs.  Wells,  61  111,  59 ;  In  re  Morrison, 
11  B.  B.,  115  ;  Pissor  vs.  Baldy,  10  B.  B.,  118. 

It  is  idle  to  say  that  the  services  of  the  attorney  begin- 
ning with  the  inception  of  the  deed  and  continuing  to  the 
supervising  of  its  final  record,  were  not  contemporaneous 
with  the  deed  itself  They  were  not  finished  until  the 
deed  was  filed  for  record,  and  the  end  of  the  services,  and 
the  attaching  of  the  lien  therefor,  happened  at  the  same 
instant,  to  wit:  when  the  Clerk  of  the  Superior  Court 
marked  the  date  of  the  recording. 

The  deed  provides  for  the  ordinary  expenses  incident  to 
the  trust,  and  necessary  to  its  execution.  It  was  neces- 
sary not  only  for  the  debtor  and  grantor  to  execute,  but 
also  for  the  grantee  and  trustee  to  accept  the  delivery 
thereof  on  behalf  of  the  creditors.  The  services  may  there- 
fore be  considered  as  rendered  to  the  trustee  for  the  bene- 
fit of  the  general  creditors,  and  therefore  a  charge  upon  the 
trust  estate  ;  when  the  trustee  agrees  to  act  he  has  the 
right,  and  it  is  his  duty,  to  have  a  deed  properly  drawn, 
conveying  the  property  to  him.  And  why  is  such  a  ser- 
vice as  this,  without  which  the  trust  could  not  be  created, 
not  to  be  borne  out  of  the  funds  as  part  of  the  legitimate 
expenses  of  the  trust?  Such  a  charge  is  a  proper  part  of 
the  expenses  of  the  estate.  Butt  vs.  Peck,  1  Daly,  84 ; 
Bump  on  Fraudulent  Conveyances,  {Attorney's  Fees,)  p. 


Digitized  by  VjOOQIC 


234  MARYLAND  REPORTS. 


Wolfflheimer  vs.  Rivinus  and  Langford. 

425;  Iselinvs.  Dalrymple,  27  Howard,  P.  J?.,  142;  HoU 
stead  V8.  Gordon,  34  Barbour,  422-;  Campbell  vs.  Wood- 
water,  33  Barbour,  425. 

No  particular  amount  is  fixed  for  said  fee  ;  it  cannot  be 
unreasonable,  for  the  whole  matter  is  left  to  the  CJourt 
supervising  the  trust,  and  ample  opportunity  is  afforded 
the  creditors  to  resist  even  any  allowance  at  all.  If  it  is 
an  unlawful  preference  it  is  a  mere  nullity  in  the  deed, 
for  the  language  of  the  same  is,  "  shall  pay  all  lawful  ex- 
penses," and  "  without  any  priority  or  preference,  save 
that  which  the  law  allows.** 

The  Court  below  had  no  jurisdiction  to  set  aside  the 
deed.  Because  the  trustee  having  an  individual  benefi- 
cial interest  therein,  (National  Park  Bank  vs.  Lanahan, 
60  Md.,  477,  (&c.)  was  not  a  party  to  the  proceedings. 
Syester,  Trustee  of  Cushwa  vs.  Brewer,  27  Md.,  288. 

Even  if  there  is  a  preference,  the  deed  is  only  void  as 
to  that  part.  In  the  casie  oi  Mcintosh,  Garnishee  vs.  Cor- 
ner, 33  Md.,  507,  a  deed  containing  fraudulent  prefer- 
ences under  the  Statute  of  13  Elizabeth,  was  held  to  be 
void  only  as  to  such  preferences.  The  language  of  that 
Statute  is  even  stronger  than  the  13th  section  of  our  In- 
solvent Act.  The  Court  in  that  case  said  :  "  But  it  by  no 
means  follows  that  because  some  of  the  preferred  debts 
may  be  fraudulent,  and  therefore  void,  that  the  assign- 
ment itself,  intended  as  it  is  for  the  benefit  of  all  the  cred- 
itors, should  be  declared  a  nullity.  Some  of  the  debts 
claiming  priority  of  payment  may  be  founded  in  fraud, 
and  still  the  general  assignment  be  good  as  to  all  debts 
that  are  bonafdeJ* 

Here,  by  parity  of  reasoning,  if  a  fee  to  the  attorney 
drawing  the  deed  be  illegal,  the  Court  will  not  allow  it;  the 
assignee  and  general  creditors  may  contest  it,  and  no  harm 
can  possibly  be  done. 

The  attorney  employed  to  draw  the  deed,  is  an  employe 
within  the  saving  of  preferences  allowed  in  the  13th  sec- 
tion of  the  Insolvent  Law. 
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Henry  D,  Loney^  and  William  J,  O'Brien^  for  the  appel- 
lees. 

Irving,  J.,  delivered  the  opinion  of  the  CJourt. 

The  sole  question  in  this  case  is,  whether  the  reserva- 
tion of  a  reasonable  fee  for  the  draughtsman  of  the  deed, 
for  its  preparation,  is  such  a  preference  in  a  deed  for  the 
benefit  of  creditors,  as  is  forbidden  by  the  Insolvent  Act  of 
1884,  ch.  295.  The  language  of  that  Act  is  very  general 
and  covers  every  species  of  debt,  and  we  see  no  escape 
from  holding  that  the  reservation  made  in  this  deed  is 
within  the  prohibition  of  that  Act.  The  debtor  who  was 
in  failing  circumstances,  employed  the  draughtsman.  No 
one  else  could,  for  there  was  no  trustee  to  do  it  until  the 
deed  was  made.  It  was  his  debt  or  he  could  not  charge 
his  estate  in  the  hands  of  a  trustee,  with  its  payment  as  he 
did  do  by  the  deed.  He  ought  to  have  paid  the  draughts- 
man and  left  no  debt  outstanding  for  the  service  rendered, 
to  be  paid  in  full  from  his  estate  as  a  preference  debt. 
The  question  turns  entirely  on  the  construction  of  the  Act 
of  Assembly,  and,  in  determining  what  kind  of  debt  is  con- 
templated by  and  embraced  in  it,  we  find  no  occasion  to 
cite  authority  in  support  of  our  view.  If  this  deed  had 
never  been  executed,  there  can  be  no  question  that  the 
draughtsman  would  have  had  a  proper  claim  against  his 
employer,  notwithstanding  the  deed  had  never  been  exe- 
cuted. Its  execution  could  not  change  the  character  of 
the  claim  unless  there  had  been  a  special  contract  to  that 
effect.  The  fee  for  preparing  this  deed  was  beyond  ques- 
tion a  debt  of  the  grantor,  and  though  created  in  an  at- 
tempt to  provide  for  his  creditors,  we  find  no  warrant  for 
excepting  it  from  the  operation  of  the  Act.  A  majority  of 
the  Court  thinking  the  order  of  the  insolvent  Court  of  Bal- 
timore City  appealed  from  was  properly  passed,  the  same 
will  be  affirmed. 

Order  affirmed. 
(Decided  22nd  July,  1885.) 
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Judge  Bryan  delivered  the  following  dissenting  opinion, 
in  which  Judge  Ritchib  concurred : 

The  deed  of  trust  in  this  case  was  made  by  an  insolvent 
merchant.  The  trustee  is  directed  in  the  first  instance, 
^'to  pay  and  disburse  all  the  lawful  expenses,  costs  and 
charges  of  executing,  and  carrying  into  effect  this  trust, 
including  a  reasonable  fee  for  the  preparation  of  this 
deed,  and  for  such  legal  advice  and  services  as  may  be 
necessary  for  said  trustee  to  procure  and  use  in  the  trust 
and  the  management  thereof;"  and  secondly,  to  "pay  and 
satisfy  the  said  debts  due  to  the  individual  and  firm  credi- 
tors of  the  party  of  the  first  part,  in  manner  and  form  as 
law  and  equity  may  determine  their  respective  rights, 
pari  passu,  and  without  any  preference  or  priority  save 
what  the  law  allows,  and  save  that  the  wages  of  the 
clerks  and  employes  of  said  party  of  the  first  part,  shall  be 
paid  in  full  to  the  extent  not  forbidden  by  the  insolvent 
laws  of  the  State  of  Maryland."  It  was  held  by  the  Court 
of  Common  Pleas  that  the  deed  created  an  illegal  prefer- 
ence in  securing  the  fee  of  the  attorney  who  drew  it,  and 
that,  consequently,  it  was  void  under  the  thirteenth  sec- 
tion of  the  Act  of  1884,  ch.  295.,  The  object  of  this  section 
was  to  compel  a  ratable  distribution  of  the  property  of  in- 
solvent merchants  among  their  creditors,  subject  only  to 
the  trifiing  exceptions  therein  mentioned.  Equality  was 
the  rule  to  be  enforced  in  the  settlement  of  these  estates ; 
and  every  deed  which  violated  this  rule  was  declared  to  be 
void.  But  deeds  were  not  affected  which  made  a  fair  and 
impartial  distribution  of  the  property  among  the  creditors, 
without  preference  or  priority.  It  is  perfectly  lawful  for 
a  merchant  in  insolvent  circumstances  to  make  this  distri- 
bution by  means  of  a  deed  of  trust.  The  deed  is  a  part  of 
the  legitimate  and  necessary  machinery  by  which  the  dis- 
tribution is  made.  If  the  trust  is  for  the  general  benefit 
of  the  creditors,  the  expenses  incurred  in  the  preparation 
and  recording  of  the  deed  are  equally  for  their  general 


Digitized  by  VjOOQIC 


APRIL  TERM,   1885.  237 


Wolfsbeimer  vs,  Rivinus  and  Langford. 

benefit.  After  the  execution  of  the  deed,  the  costs  of  all 
the  proceedings  necessary  for  the  distribution  of  the  funds 
would,  of  necessity,  be  borne  by  the  trust  property.  Now 
the  deed  is  the  initial  point  from  which  all  these*  proceed- 
ings are  inaugurated.  Without  it,  they  could  not  take 
place.  Charging  the  cost  of  the  deed  to  the  trust  fund 
can  never  be  injurious  to  the  creditors;  because,  if  the 
debtor  should  pay  the  expense  himself  previously  to  its 
execution,  the  sum  so  paid  would  diminish  to  that  extent 
the  assets  which  would  otherwise  have  gone  into  the  trust 
fund.  And  if  the  expense  were  not  paid  in  cash,  or 
charged  to  the  trust  fund,  in  most  cases  it  would  be  im- 
practicable to  provide  for  the  preparation  of  the  deed,  as 
no  one  would  draw  it  on  the  understanding  that  he  was  to 
be  paid  only  a  dividend  on  his  fee  out  of  an  insolvent 
estate.  Persons  in  the  situation  of  the  grantor  in  this  case 
are  prohibited  by  the  statute  from  giving  a  priority  to  a 
favored  creditor.  •  But  surely  this  prohibition  does  not  in- 
clude the  case  of  a  debt  incurred  for  the  benefit  of  the 
creditors,  and  as  a  necessary  means  of  dedicating  the 
property  to  their  use.  This  deed  makes  the  very  dispo- 
sition of  the  property,  which  the  statute  requires.  Paying 
the  expense  of  it  out  of  the  trust  fund,  is  in  effect  payment 
by  the  creditors.  It  is  no  hardship  that  they  should  pay 
for  an  instrument  made  for  their  benefit ;  and  it  is  not 
forbidden  by  the  spirit  and  policy  of  the  statute  that  they 
should  do  so. 

It  has  been  said  that  the  fee  for  drawing  the  deed  was 
a  debt  due  by  the  maker  of  the  deed  to  the  draughtsman. 
The  deed  does  not  so  state.  It  simply  provides  for  the 
payment  of  it  out  of  the  trust  funds.  It  is  perfectly  con- 
sistent with  this  provision  of  the  deed  that  the  maker  may 
have  made  an  agreement  with  the  draughtsman  that  he 
was  to  seek  his  compensation  out  of  the  trust  property, 
and  not  hold  the  maker  personally  liable  for  it.  And  con- 
sidering his  insolvent  condition,  this  was  most  probably 
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the  understanding.  In  this  event  it  would  be  a  question 
for  the  Insolvent  Court  to  decide  whether  the  fee  was  a 
proper  charge  on  the  funds ;  and  if  it  decided  adversely  to 
the  draughtsman's  claim,  he  would  lose  it,  and  the  invali- 
dity of  the  trust  for  its  payment  would  leave  the  deed  un- 
impaired in  other  respects.  We  place  our  opinion,  how- 
ever, on  the  ground  that  the  deed  was  for  the  general 
benefit  of  the  creditors,  and  that  the  expense-  of  it  ought 
to  he  paid  out  of  the  fund  which  it  appropriates  to  their 
use. 


Armida  E.  Love,  and  others  vs.  Barney  Dilley, 
and  others.  Same  vs.  Same.  B.  R.  Edwards, 
and  Wife  vs.  Same.  #' 

Evidence  suppressed  or  destroyed. 

Where  it  is  shown  that  evidence  of  the  indebtedness  of  a  party  to  the 
estate  of  a  decedent,  has  been  suppressed  or  destroyed  by  the 
debtor,  or  some  one  acting  in  his  interest,  such  indebtedness  may 
be  established  by  testimony  which,  under  ordinary  circumstances, 
would  be  regarded  as  too  vague  and  indefinite. 

Appeals  from  the  Circuit  Court  for  Allegany  County,  in 
Equity. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Miller,  Rrr- 
CHiB,  and  Bryan,  J. 

J.  H.  Gordon^  and  William  Walshy  for  Mrs.  Love  and 
others. 
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Benjamin  A.  Richmond j  for  Barney  Dilley. 
William  M.  PricCy  for  Edwards'  heirs. 
A.  Hunter  Boyd,  for  the  Everett  heirs. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

This  is  the  second  appeal  in  this  case.  The  questions 
now  before  us  relate  to  the  advancements  made  by  Joseph 
Dilley  to  Barney  Dilley,  Mr.  and  Mrs.  Edwards,  and 
Mr.  and  Mrs.  Everett.  The  deceased  in  his  life-time  made 
large  advancements  to  his  children,  and  carefully  pre- 
served the  evidences  of  their  several  amounts.  At  the 
time  of  his  death,  most  of  them  were  in  a  trunk  which  was 
kept  in  his  bedroom.  Some  of  the  most  important  of  the 
papers,  which  were  kept  in  this  trunk,  have  disappeared 
in  a  manner  which  has  not  been  satisfactorily  explained. 
Mrs.  Margaret  Edwards  (daughter  of  the  deceased,)  testi- 
fies that  she  came  to  her  father's  house  a  few  moments 
after  his  death ;  that  Barney  Dilley  and  his  daughter 
Edith,  (now  Mrs.  Brace,)  the  servant  Young,  and  Daniel 
R.  Long  were  in  the  house,  and  that  the  key  was  in  the 
trunk,  and  the  trunk  was  empty.  She  also  says  that  she 
made  inquiry  of  Barney  Dilley  about  the  books  and  papers, 
and  that  he  said  that  his  father  never  kept  any  valuable 
papers  about  the  house.  Testimony  was  given  by  Mrs. 
Brace  that  shortly  before  his  death,  her  grandfather  burnt 
some  of  the  papers  which  were  in  the  trunk,  and  gave  her 
the  remainder  to  put  back  in  it,  which  she  accordingly  did ; 
that  she  next  saw  the  papers  three  days  after  his  death  in 
the  top  of  the  trunk  where  she  had  put  them ;  and  that 
ill  the  presence  of  her  father  and  of  Benjamin  Edwards, 
Miss  Ida  Everett  and  Miss  Hoblitzell,  she  put  them  in  a 
satchel  and  delivered  the  satchel  to  her  father  and  Ed- 
wards. We  will  see  hereafter  how  these  papers  have 
been  accounted  for. 
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A  great  many  exceptions  were  filed  in  the  Circuit  Court 
to  the  auditor's  reports,  and  to  the  evidence.  We  shall 
not  consider  them  in  detail,  but  shall  examine  the  conclu- 
sions which  they  are  intended  to.  affect;  that  is,  the 
amounts  of  the  advancements  which  are  in  question  before 
us. 

It  is  sho^yn  very  clearly  that  Joseph  Dilley  gave  his  chil- 
dren large  sums  of  money  and  that  he  kept  an"  account  of 
these  sums,  with  the  intention  that  when  his  estate  was 
distributed  after  his  death,  each  of  his  children  should  be 
charged  with  the  amount  he  had  received,  so  that  his 
property  might  be  equally  and  impartially  divided  among 
them.  He  usually,  perhaps  always,  took  notes  from  them 
showing  the  amounts  of  his  gifts.  These  notes  he  pre- 
served carefully  up  to  the  time  of  his  death.  There  is 
some  evidence  that  he  also  kept  an  account  or  memoran- 
dum book  showing  the  amounts  given  to  his  children ;  but 
the  proof  on  this  point  is  not  very  distinct.  Of  course,  if 
his  notes  and  papers  could  be  obtained,  there  could  not  be 
the  least  diflSculty  in  ascertaining  these  different  amounts, 
and  in  making  a  perfectly  fair  division  of  his  property 
among  his  children.  But  as  in  some  instances  they  have 
disappeared,  we  are,  of  necessity,  obliged  to  rely  upon  the 
more  uncertain  and  unsatisfactory  evidence  set  forth  in  the 
record.  It  is  morally  impossible  that  our  conclusions 
should  be  accurate.  We  at  best  can  only  hope  to  make 
an  approximation  to  true  results.  But  the  blame  must 
rest  on  those  who  have  destroyed  or  concealed  the  evi- 
dence which  would  remove  all  obscurity  on  the  subject ; 
and  when  from  the  want  of  this  proof,  we  fall  into  errors, 
the  loss  will  justly  fall,  on  those  whose  misconduct  has 
destroyed  the  means  of  arriving  at  the  truth. 

The  Circuit  Court  decided  that  the  advancements  to 
Barney  Dilley  amounted  to  $21,792.52.  His  father  through 
a  long  series  of  years  had  been  supplying  him  with  money, 
and  in  the  course  of  this  time  had  taken  from  him  a  large 
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number  of  notes.  He  was  the  administrator  of  his  father's 
estate,  and  as  such  administrator  it  was  his  duty  to  take 
charge  of  these  notes. 

He  states  in  his  testimony  that  his  father  told  him  that 
he  had  received  from  him  more  than  his  share  of  the  es- 
tate. Other  witnesses  testify  that  his  father  made  the 
same  statement  to  him  on  different  occasions,  and  he  did 
not  question  its  correctness.  Seiss  testifies  that  he  said  he 
had  given  him  over  $40,000.  We  suppose  that  the  wit- 
ness means  that  this  statement  was  made  to  Barney  ;  but 
it  is  not  altogether  certain  that  this  is  his  meaning.  Bar- 
ney in  his  answer  states  that  with  the  exception  of  a  cer- 
tain judgment  confessed  by  him  in  favor  of  his  father,  he 
has  no  knowledge  of  any  evidence  of  his  father's  intention 
to  charge  him  with  money  advanced  in  any  manner,  and 
that  his  father  helped  him  from  time  to  time  with  small 
amounts  of  money  when  he  was  in  need,  but  that  he  never 
had  the  slightest  idea  at  any  time  that  such  assistance  was 
intended  in  any  other  way  than  as  a  gratuity,  and  that  he 
is  unable  to  say,  and  that  no  evidence  can  be  found  as  to 
what  said  amounts  were  in  the  aggregate,  so  far  as  he  is 
concerned,  any  more  than  as  to  his  other  children ;  and 
he  insists  that  it  would  be  "  the  worst  kind  of  injustice  " 
to  construe  as  advancements  the  amounts  which  he  had 
received ;  for  the  reason,  that  it  is  impossible  to  tell  what 
amounts  had  from  time  to  time  been  given  to  his  several  chil- 
dren by  the  decedent,  or  what  was  his  intention  as  to  the 
manner  in  which  the  same  should  be  received.  Appearing 
as  a  witness  in  his  own  behalf  Barney  testifies  to  various 
sums  of  money  received  from  his  father,  for  many  of  which 
he  states  that  he  had  given  notes.  He  says  that  he  has 
not  been  able  to  find  any  of  the  notes  which  he  had  given 
except  two ;  or  any  note  given  by  Mr.  and  Mrs.  Edwards ; 
or  any  given  by  Dr.  Everett,  except  those  which  will  here- 
after be  more  particularly  mentioned.  From  the  items 
mentioned  in  his  testimony,  the  auditor  compiled  a  state- 
IB  V.  fi4. 


Digitized  by  VjOOQIC 


242  MARYLAND  REPORTS. 

Love,  et  al,  v$,  Dilley,  et  dl, 

ment  showing  that  the  advancements  made  to  him  amounted 
to  $30,894.52.  It  is  found  on  page  52  of  the  printed  rec- 
ord. All  the  charges  against  him  in  this  statement,  we 
think,  are  correct,  except  those  which  we  proceed  to  men- 
tion. We  think  the  amount  advanced  to  go  into  business 
with  Jesse  Beall  should  be  $2400,  instead  of  $2500  as  found 
by  the  auditor.  We  think  that  the  evidence  shows  that 
the  amount  of  $2500  charged  as  having  been  given  to  buy 
out  White's  interest  is  erroneous.  This  money  was  ob- 
tained on  notes  which  were  paid  by  Barney  Dilley  out  of 
his  own  funds.  The  amount  of  $2000  charged  Sept.  18th, 
1871,  evidently  represented  the  same  transaction  charged 
under  date  of  Sept.  ITth,  the  same  year  ;  and  the  charge 
of  $1000,  August,  1869,  is  for  an  amount  included  in  the 
charge  of  $6000  advanced  to  go  into  business  with  White. 
These  different  sums  aggregate  $5600,  and  when  they  are 
deducted  from  the  statement  of  the  auditor,  they  reduce 
the  amount  to  $25,294.52.  But  it  is  necessary  to  make  some 
additions  to  this  sum.  In  his  answer  to  the  sixty-seventh 
direct  interrogatory,  Barney  Dilley  identifies  a  bundle  of 
notes  produced  and  shown  to  him  by  his  own  counsel,  and 
states  that  they  were  accommodation  notes  payable  to 
Joseph  Dilley,  signed  by  the  witness  and  paid  by  him  at 
maturity,  after  they  had  been  endorsed  by  Joseph  Dilley 
and  discounted  in  bank.  And  in  his  answer  to  the  sixty- 
eighth  interrogatory,  he  states  in  detail  the  time  at  which 
each  note  was  paid.  Written  exceptions  were  filed  to 
these  answers  in  so  far  as  they  prove  payment  of  these 
notes.  This  exception  must  be  sustained  under  the  deci- 
sion of  this  Court  on  the  former  appeal.  The  notes  stand- 
ing alone  implied  an  indebtedness  to  Joseph  Dilley,  or 
money  advanced  by  him,  and  it  was  not  competent  under 
the  Evidence  Act  for  the  witness  to  overthrow  this  prima 
facie  proof  by  his  own  testimony.  The  aggregate  amounts 
are  $4671.77.  In  his  answer  to  the  eighty-seventh  inter- 
rogatory, Barney  says  that  the  amount  of  $4000  given  to 
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him  by  his  father  in  a  check,  which  was  deposited  in  his 
name  in  the  Queen  City  Savings  Bank,  was  paid  out  by 
him  for  his  father's  benefit.  A  written  exception  was  also 
filed  to  this  answer,  so  far  as  it  showed  the  disposition  of  the 
money.  The  exception  must  be  sustained  for  the  reason 
just  stated,  in  reference  to  the  notes.  All  the  notes, 
papers  and  checks  left  by  the  deceased  were  or  ought  to 
have  been  in  the  custody  of  the  witness ;  and  it  was  his 
duty  to  produce  them  for  the  purpose  of  this  investigation. 
His  own  testimony  is  incompetent  to  repel  any  legal  infer- 
ence justly  arising  from  them,  under  any  circumstances 
embraced  by  the  Evidence  Act.  The  fact  that  the  notes 
were  in  his  possession  has  no  tendency  of  itself  to  show 
that  he  had  paid  th^m.  His  own  unpaid  notes  would  nat- 
urally come  into  his  possession  aft«r  the  death  of  his  intes- 
tate, and  his  own  qualification  as  administrator.  The  pos- 
session therefore  is  no  distinctive  indication  of  a  difierenee 
between  notes  paid  by  him,  and  those  remaining  unpaid. 
As  unquestionably  a  number  of  notes  of  this  last  descrip- 
tion have  been  suppressed  by  the  witness,  or  some  one  act- 
ing in  his  interest,  we  should  do  far  less  than  justice,  if  we 
did  not  require  strict  and  distinct  proof  by  competent  evi- 
dence that  the  notes  produced  by  the  witness  were  paid  by 
him  in  the  life-time  of  the  intestate,  before  we  discharge 
him  from  accountability  for  them.  The  addition  of  these 
notes  and  the  check,  to  the  amount  found  by  the  auditor  as 
above  corrected,  will  give  as  the  result  $33,966.29;  and 
this  is  the  amount  of  advancements  chargeable  to  Barney 
Dilley. 

The  Circuit  Court  determined  that  the  advancements 
to  Edwards  and  wife  consisted  of  the  Forsythe  farm  at 
$1500,  the  Union  Street  house  at  $2350,  the  Union  Street 
lot  at  $950,  the  note  of  Edwards  and  wife  for  $10,000, 
and  $1000  in  April,  18*74,  amounting  to  $15,800.  We 
think  that  to  this  amount  should  be  added  the  checks  of 
Joseph  Dilley  drawn  to  the  order  of  Edwards,  and  cashed 
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by  the  Second  National  Bank  at  different  times,  from  Oc- 
tober, 1872,  to  May,  1873.  These  aggregate  $5,500, 
making  the  amount  of  advancements  $21,300;  and  we  de- 
termine that  this  sum  is  to  be  charged  to  them.  We  do 
not  think  that  there  is  any  satisfactory  proof  that  they 
gave  two  notes  of  $10,000  each.  Their  testimony  fixes 
the  date  of  the  note  somewhere  in  1878,  and  states  that  it 
represented  all  the  advancements  to  them ;  and  also  that 
they  never  gave  any  other  note.  They  were  testifying  on 
their  own  offer,  and  their  evidence  was  incompetent  under 
the  former  decision  in  this  case.  As  it  was  excepted  to, 
it  must  be  ruled  out  of  the  case.  The  preponderance  of 
testimony  fixes  the  date  of  the  note  in  1873.  These  wit- 
nesses in  their  answers  to  the  bill  of  complaint,  in  reference 
to  the  question  of  advancements,  make  similar  statements 
to  those  made  by  Barney  Dilley  in  his  answer. 

Mr.  Seiss  testifies,  that  on  one  occasion  Joseph  Dilley 
showed  him  a  number  of  Dr.  Everett's  notes  payable  to 
Dilley,  and  requested  him  to  look  at  the  amount,  and  that 
he  added  up  the  amounts  of  the  different  notes,  and  found 
the  sum  to  be  more  than  twenty-four  thousand  dollars, 
without  interest.  He  says  the  time  was  soon  after  the  re- 
turn of  Everett  from  Parkersburg,  where  he  had  been 
building  a  barrel  factory,  and  he  thinks  it  was  in  1868. 
He  states  that  sometime  after  this  occurrence,  at  the  re- 
quest of  Joseph  Dilley,  he  wrote  a  note  for  $7,000,  paya- 
ble to  Dilley,  which  in  his  presence  Everett  signed  and 
gave  to  him,  and  that  this  note  was  in  substitution  for  two 
others,  which  Dilley  then  had,  and  which  he  said  he  had 
paid  to  J.  Philip  Roman  for  Everett.  These  notes  were 
signed  by  Everett,  payable  to  Joseph  Dilley  and  endorsed 
by  him.  Seiss  also  testifies  that  on  the  day  he  counted 
the  notes,  Joseph  Dilley  said  to  Everett  something  to  this 
effect :  "  Now,  you  see  what  I  have  done  ;  I  have  kept  you 
ever  since  you  were  here,  and  until  the  Roman  notes  are 
paid ;  yet  you  will  have  more  than  your  share  amounts  to." 
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There  is  uo  question  whatever  that  Joseph  Dilley  had  fur- 
nished sums  of  money  to  Everett  at  diflTerent  times,  and 
that  he  had  taken  his  notes  for  the  amounts.  But  the 
only  notes  produced  in  evidence  in  this  case  are  ten  which 
are  in  the  ordinary  form,  and  two  with  powers  of  attorney 
attached,  authorizing  confession  of  judgments.  The 
largest  of  these  notes  is  for  $2500,  and  their  total  amounts 
are  but  little  more  than  $9000.  It  is  stated  that  these 
were  not  found  in  the  trunk  where  Joseph  Dilley  kept  his 
valuable  papers,  but  in  an  old  bureau  drawer,  in  which  it 
was  supposed  there  were  no  papers  of  importance.  We 
regret  that  the  evidence  is  not  more  certain  and  distinct; 
but  it  is  our  duty  to  do  justice,  as  far  as  it  is  attainable, 
with  the  materials  within  our  reach.  No  trace  is  found 
of  the  note  for  $7000 ;  nor  do  the  notes  which  have  been 
produced  in  evidence  amount  to  anything  near  the  sums 
which  Joseph  Dilley  stated  in  Everett's  presence  had  been 
given  to  him.  It  is  very  certain  that  Joseph  Dilley  never 
changed  his  intention  that  the  sums  of  money  which  he 
had  given  to  his  children,  should  be  charged  to  them  in 
the  distribution  of  his  estate ;  and  there  is  not  the  least 
reason  to  suppose  that  he  destroyed  any  of  the  notes  which 
he  had  required  from  his  children.  We  must,  therefore, 
adopt  the  calculation  made  by  Mr.  Seiss  as  furnishing  the 
best  means  of  reaching  a  just  conclusion  amid  the  obscuri- 
ties and  embarrassments  of  this  case.  The  statement  of 
the  auditor,  on  page  63  of  the  printed  record  is  correct. 
He  deducts  from  the  amounts  stated  by  Seiss,  the  notes 
given  by  Everett  before  his  marriage,  and  the  Everett  and 
Conkling  note,  and  finds  the  advancements  to  be  $29,511. 
We  think  this  amount  should  be  charged  to  the  Everett 
heirs.  This  case  is  a  very  peculiar  one.  The  notes  which 
have  been  suppressed  are  chargeable  to  Barney  Dilley, 
Edwards  and  wife,  and  the  Everett  heirs ;  while  those 
chargeable  to  the  other  heirs  of  Joseph  Dilley  have  been 
produced   in  evidence,   and   charged   to  them.     Barney 
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DiUey  and  Edwards  took  possession  of  Joseph  Dilley's 
notes  shortly  after  his  death  in  the  presence  of  Miss  Edith 
Dilley  and  Miss  Ida  Everett.  It  would  be  simply  a  denial 
of  justice,  if  we  should  require  the  other  heirs  to  prove 
with  exactness  and  particularity  the  amounts  and  dates  of 
the  suppressed  notes.  The  necessity  of  the  case  compels 
a  reliance  upon  testimony  which,  under  ordinary  circum- 
stances, would  be  regarded  as  too  vague  and  indefinite. 
The  law  has  sometimes  been  laid  down  with  great  severity 
against  those  who  wrongfully  destroy  evidence.  We  may  . 
quote  a  passage  or  two  from  Broom* 8  Legal  Maxims,  p. 
843 :  "An  account  of  personal  estate  having  been  decreed 
in  equity,  the  defendant  charged  the  plaintifi*  with  a  debt 
as  due  to  the  estate.  It  was  proved  that  the  defendant  had 
wrongfully  opened  a  bundle  of  papers  relating  to  the  ac- 
count, which  had  been  sealed  up  and  left  in  his  hands.  It 
further  appeared  that  he  had  altered  and  displaced  the 
papers,  and  that  it  could  not  be  known  what  papers  might 
have  been  abstracted.  The  Court,  upon  proof  of  these 
facts,  disallowed  defendant's  whole  demand  against  the 
plaintifi*,  although  the  Lord  Chancellor  declared  himself 
satisfied,  as  indeed  the  defendant  swore,  that  all  the 
papers  entrusted  to  the  defendant  had  been  produced; 
the  ground  of  this  decision  being  that,  in  odium  spoliatoris 
omnia praesumuntur."  Page  845:  "If  a  person  is  proved 
to  have  defaced  or  destroyed  any  written  instrument,  a 
presumption  arises,  that,  if  the  truth  had  appeared,  it 
would  have  been  against  his  interest,  and  that  his  conduct 
is  attributable  to  his  knowledge  of  this  circumstance,  and, 
accordingly,  slight  evidence  of  the  contents  of  the  instru- 
ment will  usually,  in  such  a  case,  be  sufficient."  In  deal- 
ing with  the  difficulties  of  this  case,  we  have  endeavored 
to  draw  from  the  competent  evidence  in  the  record  only 
such  conclusions  as  seemed  to  us  legitimate  and  reasona- 
ble. We  have  not  considered  any  of  the  declarations  of 
Joseph  Dilley,  except  such  as  were  made  in  the  presence 
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of  the  parties  to  be  affected  by  tbem,  and  even  as  against 
them,  we  have  not  relied  upon  the  declarations  as  fixing 
the  exact  amounts  to  be  charged. 

They  showed,  undoubtedly,  that  large  sums  had  been 
advanced  ;  but  we  have  sought  information  as  to  amounts 
and  details  from  other  evidence.  As  to  the  testimony  of 
Acklan  Dilley,  we  may  say  that  he  is  supported  in  many 
particulars  by  other  witnesses ;  where  he  has  been  unsup- 
ported we  have  not  been  willing  to  found  any  conclusion 
upon  his  evidence.  As  the  Circuit  Court  seems  to  have 
permitted  Barney  Dilley  and  Edwards  to  retain  in  their 
hands  the  moneys,  which  at  one  time  they  were  ordered  to 
bring  into  Court,  we  do  not  think  that  they  should  be 
charged  with  interest. 

The  result  of  our  opinion  is,  that  the  order  ratifying  the 
auditor's  report  and  the  accounts  must  be  reversed,  and 
the  cause  remanded  with  directions  to  state  accounts  in 
accordance  with  this  opinion.  There  must  be  new  ac- 
counts, but  no  further  testimony  can  be  taken.  The  costs 
in  this  Court  must  be  paid  out  of  the  estate. 

Order  reversedy  and 

cause  remanded, 
(Decided  22nd  July,  1885.) 


This  case  was  ordered  to  be  re-argued,  and  upon  the 
re-argument,  at  the  October  Term,  Judge  Bryan  delivered 
the  opinion  of  the  Court. 

The  second  appeal  in  this  case  was  decided  at  the  last 
April  Term.  On  the  petition  of  Dilley,  and  the  Edwards 
and  Everett  heirs,  a  re-argument  was  ordered  at  the  pre- 
sent term.  We  have  carefully  re-examined  the  very  volu- 
minous record  in  the  cause,  and  have  given  a  deliberate 
and  anxious  consideration  to  the  arguments  of  counsel. 
In  our  judgment,  the  conclusions  of  the  opinion  delivered 
at  the  April  Term  were,  with  one  exception,  just  deduc- 
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tions  from  the  record  then  before  the  Court.  Many  papers 
had  been  omitted  from  the  transcript  under  an  agreement 
of  counsel,  that  the  originals  were  to  be  laid  before  the 
Court.  These  papers  were,  however,  not  brought  to  our 
attention,  and,  as  a  matter  of  course,  had  no  influence  on 
the  opinion  delivered.  In  omitting  them  from  the  record 
the  counsel  were  following  a  practice  which  has  become 
usual,  but  which  does  not  receive  our  approval.  There 
may  be  extreme  cases  in  which  it  is  permissible  ;  but  in 
ordinary  cases  the  transcript  should  contain  every  state- 
ment, paper  and  document  on  which  the  opinion  of  this 
Court  is  to  be  pronounced. 

We  do  not  consider  it  necessary  to  recapitulate  the  de- 
tails of  the  vast  amount  of  evidence  contained  in  the  record. 
It  will  answer  every  useful  purpose  if  we  state  the  con- 
clusions which  are  properly  deduced  from  it.  It  is 
very  certain  that  after  Joseph  Dilley's  death  bis  papers 
were  delivered  to  Barney  Dilley  and  Benjamin  Edwards, 
by  Miss  Edith  Dilley,  (now  Mrs.  Brace)  in  the  pres- 
ence of  Miss  Ida  Everett  and  Miss  Hoblitzell,  and  that 
many  of  these  papers  have  since  been  destroyed,  or  sup- 
pressed. It  is  also  certain  that  the  missing  papers  would 
shew  large  advancements  to  Barney  Dilley,  and  Mr.  and 
Mrs.  Edwards,  and  the  Everetts.  There  could  be  but 
one  conceivable  purpose  in  putting  these  papers  out  of  the 
way.  The  spoliation,  by  whomsoever  committed,  was  in- 
tended to  promote  the  interest  of  Barney  Dilley,  the  Ed- 
wards and  the  Everetts,  by  relieving  them  from  the  ne- 
cessity of  bringing  these  advancements  into  hotchpot.  It 
does  not  appear  that  the  papers  were  disturbed,  which 
showed  advancements  to  the  other  heirs  of  Joseph  Dilley.  It 
is  our  duty  to  prevent  this  contemplated  injustice  by  all  the 
legitimate  means  in  our  power.  Exact  justice  is  out  of 
the  question ;  it  has  been  prevented  by  the  destruction  of 
the  means  of  attaining  it.  We  can,  however,  charge  these 
parties  with  such  sums  as  the  evidence  shews  they  received 
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from  Joseph  Dilley  in  his  life-time,  and  require  them  to 
exonerate  themselves  by  proper  proof.  In  this  way  in 
the  former  opinion  we  charged  Barney  with  $33,966.29. 
We  are  now,  however,  on  a  fiirther  consideration  of  the 
evidence  satisfied  that  he  ought  not  to  have  been  charged 
with  the  check  of  May  31st,  1866,  for  $2000,  as  that  was 
included  in  the  $2400  charged  to  him  on  account  of  the 
Beall  business.  The  cash  book  now  shewn  to  us  for  the 
first  time,  convinces  us  that  the  check  of  January  13th, 
1871,  was  for  the  Decatur  street  house,  which  was  con- 
veyed by  Barney  to  Joseph  Dilley.  This  item  must  be 
struck  out.  The  affidavits  and  bank  statements,  now  ad- 
mitted by  agreement  of  counsel,  show  that  the  notes  for 
$4671.77,  were  accommodation  notes  and  that  the  proceeds 
of  the  check  on  the  Queen  City  Bank  were  applied  to  the 
benefit  of  Joseph  Dilley.  Both  these  items  must  be 
stricken  out  of  the  account.  The  amount  chargeable  to 
Barney  Dilley  would  thus  be  reduced  to  $21,294.62  ;  but 
the  counsel  for  Barney  Dilley,  admit  there  was  an  error 
in  his  favor  in  one  of  the  items,  and  that  the  amount 
should  be  $21,793.62,  and  it  is  accordingly  fixed  at  that 
sum.  The  writer  of  this  opinion  speaking  only  for  himself, 
and  not  with  the  concurrence  of  the  Court,  adheres  to  the 
views  on  the  exceptions  to  testimony  expressed  in  the  for- 
mer opinion.  Barney  Dilley  was  testifying  in  his  own  be- 
half, and  under  the  decision  in  61  Md,^  603,  he  is  to  be 
regarded  as  a  competent  witness,  except  so  far  as  his  tes- 
timony is  affected  by  objections  from  the  adverse  party. 
This  Court  never  decided  that  his  evidence  rested  on  the 
ground  of  being  an  admission  by  him ;  if  this  were  the 
ground  on  which  it  was  received,  under  what  rule  of  law, 
could  he  offer  his  admission  in  his  own  favor  ?  His  coun- 
sel showed  him  a  number  of  promissory  notes,  which  were 
made  by  him  and  endorsed  by  Joseph  Dilley,  and  sought  to 
prove  by  him  that  they  were  accommodation  notes,  which 
he  himself  had  paid.     The  notes  on  their  face  would  im- 
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port  an  indebtedness  to  Joseph  Dilley,  and  if  the  testi- 
mony were  not  oflFered  for  the  purpose  of  contradicting  this 
implication,  it  is  difficult  to  see  what  was  its  significance. 
Confessedly  under  the  decision  just  mentioned,  the  testi- 
mony, if  objected  to,  could  not  be  admitted.  But  it  is  said 
that  it  must  be  received,  because  the  notes  were  not  ob- 
jected to,  and  this  testimony  qualifies  and  explains  the 
notes.  Is  incompetent  testimony  to  be  admitted  because 
it  qualifies  and  explains  testimony  already  in  the  cause  ? 
Suppose  a  witness,  not  a  party  to  this  suit,  had  produced 
these  notes,  and  had  stated  that  he  had  heard  that  they 
had  been  paid  by  the  maker.  Could  it  have  been  main- 
tained that  the  whole  statement  must  be  taken  together, 
and  that  the  hearsay  could  not  be  rejected,  if  the  other 
portion  was  admitted  ?  And  yet  Barney  Dilley  testifying 
in  his  own  behalf  must  be  taken  as  any  other  witness. 
When  an  admission  of  a  party  is  ofibred  against  him,  the 
whole  admissioQ  must  be  taken  together;  because  the  ob- 
ject is  to  lay  his  meaning  before  the  jury,  and  it  would  be 
very  unfair  to  mutilate  his  statement.  And  if  a  party 
asks  a  question  of  a  witness  he  cannot  distort  the  meaning 
of  his  answer  by  excluding  a  portion  which  is  necessary 
to  explain  what  the  witness  intended  to  say.  But  when 
testimony  is  oflFered  adversely,  any  portion  of  it  may  be 
excluded  which  is  incompetent ;  there  is  no  rule  of  law 
which  makes  it  admissible  because  it  explains  other  testi- 
mony. Nearly  all  incompetent  testimony  is  more  or  less 
closely  connected  with  the  competent  proof  as  it  is  deliv- 
ered by  witnesses.  The  same  reasons  will  apply  to  the 
testimony  about  the  proceeds  of  the  check  on  the  Queen 
City  Savings  Bank. 

The  affidavits  filed  with  the  motion  for  a  re-argument 
in  behalf  of  the  Edwards  heirs,  satisfy  us  that  the  pur- 
chase money  of  the  Union  street  house  was  paid  out  of  the 
proceeds  of  the  check  for  $2500,  dated  October  8th,  1872. 
It  is  just  that  this  sum  ($2350)  should  be  deducted  from 
the  amount  of  the  advancements  charged  in  our  former 
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opinion.  And  as  we  understand  the  adverse  counsel  to 
admit  the  truth  of  these  affidavits,  there  need  be  no  delay 
in  ordering  the  deduction.  It  is  shewn  in  this  motion 
that  Joseph  Dilley,  on  the  twenty-fifth  of  January,  1858, 
released  a  mortgage  on  the  Forsythe  farm  to  the  amount 
of  twelve  hundred  dollars,  and  that  Edwards  conveyed  the 
farm  to  him.  We  are  asked  to  strike  this  farm  from  the  list 
of  advancements.  On  the  same  day  Joseph  Dilley  con- 
veyed the  Negro  Mountain  farm  to  Edwards,  the  consid- 
eration named  in  the  deed  being  fifteen  hundred  dollars. 
The  transaction  seems  to  have  been  an  exchange  of  the 
two  farms.  It  is  inconsistent  with  the  whole  course  of 
dealing  between  Joseph  Dilley  and  Edwards  to  suppose 
that  he  was  paying  money  to  Dilley ;  all  the  money  was 
passing  from  Dilley  to  Edwards.  There  are  other  facts 
alleged  in  the  argument  of  counsel,  which  are  supposed  to 
shew  errors  in  the  sums  charged  as  advancements.  We 
perceive  no  satisfactory  reason  why  evidence  was  not 
offered  on  these  points  when  the  case  was  pending  in  the 
Court  below.  A  commission  to  take  testimony  was  issued 
on  the  twenty-first  day  of  May,  1881.  It  appears  to  us 
that  there  has  been  ample  time  for  the  parties  to  offer  all 
their  testimony,  and  that  there  should  be  no  further  de- 
lay, unless  for  some  reason  which  has  not  been  shewn  to 
us.  We  are  painfully  aware  that  all  the  facts  relating  to 
these^transactions  are  not  before  us  ;  and  they  never  will 
be  presented  for  adjudication,  until  the  suppressed  papers 
are  brought  to  light.  Unless  these  should  be  produced, 
it  would  help  the  cause  of  justice  very  little  to  consider 
bits  and  scraps  of  testimony  on  isolated  transactions.  The 
sum  of  $2350  will  be  deducted  from  the  advancements 
heretofore  charged  to  these  heirs.  It  will  then  stand  at 
$18,950. 

In  the  former  opinion  we  found  the  amount  chargeable 
to  the  Everett  heirs  to  be  $29,511.  We  see  no  reason  for 
changing  our  decision  on  this  point.  It  may  be  well  to 
notice  a  remark  made  in  that  opinion  about  certain  notes 
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of  Dr.  Everett.  They  were  produced  by  Barney  Dilley, 
who  stated  that  they  were  "  notes  of  heirs  and  John  Ev- 
erett." The  notes  are  all  signed  with  the  name  of  "  John 
Everett."  There  were,  however,  two  John  Everetts,  father 
and  son,  and  the  last  two  notes  in  date  were  executed  by 
John  Everett,  the  son,  after  the  death  of  his  father.  We 
did  not  calculate  the  advancements  on  these  notes,  but  on 
the  amounts  stated  in  the  testimony  of  Mr.  Seiss,  stating, 
however,  that  only  ten  of  Dr.  Everett's  notes  had  been 
produced,  and  that  their  total  amounts  were  but  little 
more  than  $9000.  We  referred  to  them  to  shew  that  their 
aggregate  amount  was  greatly  below  the  sum  properly 
chargeable  to  the  Everett  heirs  as  advancements.  At  the 
time,  following  the  testimony  of  Barney  Dilley,  we  did  not 
advert  to  the  fact  that  the  last  two  notes  were  dated  after 
Dr.  Everett's  death.  It  was  a  totally  immaterial  circum- 
stance on  the  point  we  were  considering,  whether  the  num- 
ber of  Dr.  Everett's  notes  was  eight  or  ten.  In  either  case 
they  would  not  be  the  basis  of  our  calculation. 

We  understand  the  complainants  to  insist  that  no  por- 
tion of  the  assets  in  Court  for  distribution  should  be  paid 
to  Barney  Dilley,  or  any  of  the  sureties  on  his  administra- 
tion bond  until  the  other  distributees  are  paid  their  por- 
tions in  full ;  the  allegation  being  that  the  administrator 
is  insolvent,  and  the  sureties  in  failing  circumstances.  It 
is  not  in  our  power  to  impound  the  shares  of  these  parties 
for  this  reason.  * 

The  former  order  must  be  modified  according  to  the 
views  expressed  in  this  opin^ion. 

Previous  order  of  this  Court  rescinded^  and 
the  order  appealed  from  reversed^  and 
the  cause  remanded, 
(Decided  12th  March,  1886.) 


Alvby,  C.  J.,  dissented  as  to  the  sums  charged  to  the 
Everett  and  the  Edwards  heirs. 
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Article  5,  section  44,  of  the  Code^  relating  to  Appeals  from  the 
Orphans '  Court — Jurisdiction —  Circuit  Court  ^Arbitra- 
tion— Form  of  Award. 

Section  44,  of  Article  5,  of  the  Code,  giving  an  appeal  from  the 
Orphans'  Court  to  the  Circuit  Court,  provides  that "  If  upon  an 
appeal  being  entered  in  the  Orphans*  Court  the  parties  shall  mutu- 
ally agree,  and  enter  their  assent  in  writing  to  be  filed  by  the  regis- 
ter of  wills,  that  the  appeal  shall  be  made  to  the  Circuit  Court  for 
the  county,  or  Superior  Court  for  Baltimore,  the  Orphans'  Court 
shall  direct  the  transcript  of  the  proceedings  to  be  transmitted  to 
the  Circuit  Court  or  Superior  Court  for  Baltimore,  whose  decision 
shall  be  final."  An  order  was  passed  by  the  Orphans'  Court  for  A. 
County,  after  petition,  answer  and  replication,  ordering  a  sum  of 
money  to  be  paid  to  the  petitioner  as  one  of  the  distributees  under 
a  will.  After  appeal  from  this  order  taken  by  both  parties  to  the 
Court  of  Appeals,  it  was  mutually  agreed  between  them  in  writing, 
filed  with  the  register  of  wills,  that  said  appeal  '*  should  be  taken 
to  the  Circuit  Court  for  A.  County,  instead  of  the  said  Court  of 
Appeals,  and  that  the  same  should  be  heard  by  the  Hon.  G.  A.  P., 
one  of  the  Judges  of  the  Circuit  Court  for  A.  County  at  his  discre- 
tion, upon  five  days  notice,"  &c.;  and  that  no  copy  of  the  papers 
need  be  made  by  the  register  of  wills,  but  that  all  the  original 
papers,  books,  entries,  &c.,  of  record  in  said  Orphans'  Court,  or 
used  as  evidence  or  otherwise  on  the  trial  of  said  cause  in  the 
Orphans'  Court  could  be  used  at  the  hearing  of  said  cause  before 
said  Circuit  Court,  to  have  the  same  effect  as  if  a  regular  transcript 
thereof  had  been  made  and  sent  to  the  Circuit  Court  by  the  regis- 
ter, as  in  such  case  made  and  provided,  and  that  the  decision  of 
said  Court  upon  said  appeal  should  have  all  the  force  and  eflScacy 
in  law  and  equity,  as  if  the  same  had  been  regularly  transmitted, 
&c.  A  duly  certified  transcript  of  the  petition,  answer  and  repli- 
cation only  was  sent  to  the  Circuit  Court  and  filed  therein ,  and 
after  a  hearing  before  the  said  G.  A.  P.,  upon  said  partial  tran- 
script and  the  original  records,  books,  entries  and  other  evidences 
which  were  before  the  Orphans'  Court,  he  rendered  his  opinion 
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and  filed  the  following  order:  "It  is  thereupon  ordered  this  Ist 
day  of  September,  1882,  by  the  Circuit  Court  for  A.  County,  that 
the  order  of  the  Orphans^  Court  for  A.  County,  passed  in  this  cause 
on  the  13th  of  September,  1881,  be  and  the  same  is  hereby  reversed, 
and  that  the  petition  of  S.  W.,  be  and  the  same  is  hereby  dismissed 
with  the  costs  to  the  respondent  to  be  taxed  by  the  clerk  of  this 
Court."    Held: 

1st.  That  assuming  the  decision  pronounced  by  G.  A.  P.  to  have  been 
the  judgment  of  the  Circuit  Court,  that  Court  on  the  appeal  and 
agreement  entered  into  by  the  parties,  had  jurisdiction  to  deter- 
mine the  matter,  upon  the  original  books,  papers,  entries,  <&c.,  used 
in  evidence  in  the  Orphans'  Court,  as  if  a  regular  transcript  of  the 
same  had  been  furnished,  a  transcript  of  the  petition,  answer  and 
replication,  which  presented  the  issues  between  the  parties,  having 
been  sent  up. 

2nd.  That  the  essential  condition  upon  which  the  Circuit  Court  is 
empowered  to  entertain  an  appeal  from  the  Orphans'  Court,  is  the 
mutual  assent  of  the  parties  expressed  in  writing  and  filed  with 
the  register. 

8rd.  That  it  is  not  indispensable  to  the  jurisdiction  of  the  Circuit 
Court  that  an  absolutely  full  transcript  of  everything  transpiring, 
or  submitted  in  evidence  before  the  Orphans'  Court  shall  in  all 
cases  be  made  out. 

4th.  That  jurisdiction  attaches  to  the  Circuit  Court  when  the  appeal 
is  entered  into  by  agreement  in  writing,  and  filed  with  the  register, 
and  a  copy  of  the  papers  presenting  the  issue  between  the  parties 
is  transmitted. 

6th.  That  it  is  competent  for  the  parties,  where  the  Orphans'  Court 
and  the  Circuit  Court  do  not  object,  to  agree  to  use  the  original 
evidence,  instead  of  incurring  the  perhaps  needless  expense  of 
having  everything  copied. 

6th.  That  if  the  Circuit  Court  passes  upon  the  transcript  before  it, 
and  upon  the  original  evidence  submitted  by  consent  of  both  par- 
ties, its  determination  cannot  afterwards  be  impeached,  at  least  by 
either  of  the  parties  to  the  agreement,  because  everything  was  not 
embraced  in  the  transcript. 

7th.  That  if  on  the  other  hand  the  appeal  was  taken  in  the  nature  of 
a  reference  to  G.  A.  P.  personally  as  an  arbitrator,  the  fact  that  his 
award  was  clothed  in  the  form  of  a  judicial  order,  would  not 
destroy  its  eflScacy. 
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Appeal  from  the  Circuit  Court  for  Allegany  County. 

The  case  is  stated  in  the  opinion  of  the  Court.  The  de- 
murrer to  the  plaintiflTs  first  and  second  replications  to 
the  defendant's  ninth  and  eleventh  pleas  was  ruled  good, 
and  judgment  was  entered  in  favor  of  the  defendant  for 
costs.     The  plaintiff  appealed. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Miller,  Rob- 
inson, Irving,  Ritchie,  and  Bryan,  J. 

2?.  J.  BlackistoUj  James  E,  Ellegood,  and  Wm,  Brace y 
for  the  appellant. 

A.  Beall  McKaig^  for  the  appellee. 

Ritchie,  J.,  delivered  the  opinion  of  the  Court. 

The  petition  of  Sarah  Wilson,  the  equitable  plaintiff  in 
the  present  suit,  which  was  filed  in  the  Orphans'  Court  of 
Allegany  County,  charged  that  she  had  not  received  from 
the  executors  of  her  father's,  Edward  McCarty's,  will,  the 
amount  justly  distributable  to  her;  that  they  had  passed 
sundry  accounts,  but  had  failed  to  render  a  true  and  full 
account  of  their  administration,  and  that  a  large  amount 
of  debts  were  still  due  the  estate,  and  a  large  amount  of 
personal,  chattels  unaccounted  for;  and  prayed  that  the 
surviving  executor,  James  McCarty,  be  required  to  make  a 
full  and  particular  account  of  the  administration  in  order 
that  a  true  and  correct  distribution  might  be  made,  and 
for  further  relief.  The  surviving  executor  was  cited  to  an- 
swer the  petition  and  show  cause  why  it  should  not  be 
granted ;  and  in  his  answer  he  averred  that  he  had  passed 
a  final  account  in  September,  1866,  by  which  it  appears 
he  had  overpaid  the  estate  ;  denied  that  there  are  large 
debts  due  the  estate,  and  a  large  amount  of  chattels  be- 
longing to  the  estate  unaccounted  for ;  insisted  that  the 
estate  had  been  fully  closed  by  the  passage  and  approval 
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by  the  Court  of  his  niuth  administration  account;  and 
denied  the  jurisdiction  of  the  Orphans'  Court  to  require 
him  to  answer  the  petition  or  to  require  from  him  any  fur- 
ther account  of  the  estate  whatever. 

The  case  having  been  heard  on  bill  and  answer,  the 
Court  on  the  18th  of  June,  1880,  dismissed  the  petition  for 
want  of  jurisdiction.  From  tliis  order  an  appeal  was  taken 
to  this  Court,  which  decided  the  Orphans'  Court  had  juris- 
diction to  entertain  the  petition,  and  upon  that  ground  re- 
versed that  Court's  order  and  remanded  the  cause.  Wtl- 
son  V8.  McCarty,  Survg.  Ex,y  cfec,  55  -MS.,  277. 

The  Orphans'  Court,  in  pursuance  of  that  decision,  exer- 
cised its  jurisdiction,  and  after  the  answer  of  respondent 
and  replication  of  petitioner  were  filed,  the  testimony  of 
both  sides  was  taken,  and  the  Court  on  the  13th  of  Sep- 
tember, 1881,  ordered  a  re-opening  and  correction  of  the 
administration  accounts  from  the  fifth  to  the  sixth  inclusive, 
and  the  stating  of  a  tenth  account,  whereby  in  conformity 
with  the  directions  of  the  Court,  the  sum  of  $556.39  was 
adjudged  to  be  due  to  the  said  Sarah  Wilson. 

From  this  order  or  decree,  there  was  an  appeal  taken  by 
both  parties,  under  an  agreement  in  writing,  to  the  Cir- 
cuit Court  for  Allegany  County  or  (to  which  being  a  con- 
troverted point)  an  appeal  in  the  nature  of  a  reference  to 
Hon.  George  A.  Pearrb,  one  of  the  Judges  thereof,  per- 
sonally. After  a  full  hearing  of  the  matter,  in  which  both 
parties  participated,  the  said  Judge  rendered  his  opinion 
and  filed  the  following  order  : 

"It  is  thereupon  ordered  this  1st  day  of  September, 
1882,  by  the  Circuit  Court  for  Allegany  County,  that  the 
order  of  the  Orphans'  Court  for  Allegany  County  passed 
in  this  cause  on  the  13th  day  of  September,  1881,  be  and 
the  same  is  hereby  reversed,  and  that  the  petition  of  Sarah 
Wilson  be  and  the  same  is  hereby  dismissed,  with  the 
costs  to  the  respondent,  to  be  taxed  by  the  clerk  of  this 
Court." 
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Thereupon  the  respondent  moved  the  Orphans'  Court  to 
pass  an  order  and  decree,  based  upon  said  order  or  judg- 
ment passed  by  Judge  Pearre  and  the  other  proceedings 
previously  had,  dismissing  the  petition  of  Sarah  Wilson, 
with  costs  to  said  James  McCarty,  to  be  taxed  by  the  reg- 
ister. But  the  Orphans'  Court  refused  said  motion  on  the 
ground  of  the  rendering  of  said  judgment  in  the  Circuit 
Court,  and  "  there  being  no  order  by  the  appellate  Court 
for  further  proceedings  in  this  Court,"  and  directed 
"  that  each  party  pay  their  own  costs  in  this  Court." 

From  this  order  refusing  his  motion,  respondent  ap- 
jiealed  to  this  Court,  (No.  3  Special  Docket,  April  Term, 
1884,  Unreported.)  This  Court  affirmed  ihe  order  upon 
the  ground  that  the  judgment  of  the  Circuit  Court,  if  valid, 
was  a  final  disposition  of  the  case,  and  if  a  nullity,  was  of 
no  binding  force. 

The  present  case  while  standing  on  the  docket  pending 
the  appeal  to  the  Circuit  Court  from  the  Orphans'  Court, 
and  having  been  in  the  Court  of  Appeals  on  a  judgment  of 
non  proa,  in  the  lower  Court  for  failure  of  plaintiff  to  give 
security  for  costs  at  a  certain  term,  (which  judgment  was 
reversed  in  60  Jfd,  373,)  was  after  Judge  Pbarrb's  deci- 
sion actively  prosecuted  under  an  amended  narr.  filed  No- 
vember 18th,  1884,  regardless  of  the  action  of  said  Judge. 
The  breach  of  the  bond  on  which  recovery  is  sought  is  the 
failure  of  the  surviving  executor  to  pay  to  said  Sarah  Wil- 
son, the  said  sum  of  $556.39,  adjudged  to  be  due  her  on 
the  final  or  tenth  administration  account  as  ordered  to  be 
stated  by  the  Orphans'  CJourt  as  aforesaid,  and  which  order 
had  been  reversed  by  the  Circuit  Court,  or  the  determina- 
tion of  Judge  Pearre,  as  we  have  recited. 

The  defence  taken,  which  was  sustained  by  the  Court 
below,  and  which  presents  the  question  for  our  present 
consideration,  is  set  forth  in  the  ninth,  tenth,  and  eleventh 
pleas   of  the   defendant,  the  demurrers  of  the   plaintiff 

17  V.  64. 
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thereto,  and  the  replications  of  the  plaintiff,  and  the  de- 
murrers of  the  defendant  to  the  replications. 

The  ninth  plea  avers  (as  does  also  the  eleventh  while 
presenting  other  matters  besides,)  after  reciting  the  pro- 
ceedings in  the  Orphans'  Court,  and  that  it  was  held  by 
said  Orphans'  Court  that  the  defendant  should  account  for 
and  pay  over  to  said  Sarah  Wilson  the  sum  of  $556.39 ; 
that  "  whereupon  the  said  Sarah  Wilson  and  this  defend- 
ant both  appealed  to  the   Court  of  Appeals  of  Maryland 
from  said  order  ordering  this  defendant  to  account  for  and 
pay  over  to  said  Sarah  Wilson  said  sum,  and  that  it  was 
afterwards  mutually  agreed  between  the  said  Wilson  and 
this  defendant  l[which  agreement  was  in  writing,  and  was 
filed  with  the  register  of  wills  of  Allegany  County,)  that 
said  appeal  should  be  taken  to  the  Circuit  Court  for  Alle- 
gany County  instead  of  the  said  Court  of  Appeals,  and 
that  the  same  should  be  heard  by  the  Hon.  Georoe  A. 
Pearre,  one  of  the  Judges  of  the   Circuit  Court  for  Alle- 
gany County,  at  his  discretion,  upon  five  days  notice  of 
the  time  of  hearing  being  given  to  the  parties  to  said 
cause,  or  their  solicitors.     And  it  was  further  agreed  that 
no  copy  of  the  papers  in  said  cause  need  be  made  by  the 
register  of  wills,  but  that  all  the  original  papers,  books, 
entries,  &c.,  of  record  in  said  Orphans'  Court,  or  used  as 
evidence  or  otherwise  on  the  trial  of  the  said  cause  in  the 
said  Orphans'  Court,  could  be  used  at  the  hearing  of  said 
cause  before  said  Circuit  Court,  reserving  all  other  objec- 
tions to  their  admissibility,  and  that  they  should  have  the 
same  force  and  effect  as  if  a  regular  transcript  thereof  had 
been  made  and  sent  to  the  Circuit  Court  by  the  register 
of  wills,  as  in  such  case  made  and  provided,  and  thereby 
waiving  all  objections  as  to  the  manner  and  time  of  send- 
ing up  said  cause  to  the  said  Circuit  Court,  and  that  the 
decision  of  said  Circuit  Court  upon  said  appeal  should 
have  all  the  force  and  eflScacy  in  law  and  equity  as  if  the 
same  had  been  regularly  transmitted  to  the  said  Circuit 
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Court  upon  a  regular  transcript  of  the  record,  in  accord- 
ance with  the  Act  of  Assembly  in  such  case  made  and  pro- 
vided ;  that  afterwards  a  duly  certified  transcript  of  the 
said  petition,  the  answer  of  this  defendant  thereto,  and 
the  replication  of  the  petitioner  to  said  answer,  was  made 
out  and  sent  up  by  said  register  of  wills  to  said  Circuit 
Court,  and  filed  therein  ;  and  afterwards  such  proceedings 
were  had,  after  full  and  proper  notice  to  the  solicitors  of 
the  parties  to  said  cause,  and  after  a  full  hearing  of  said 
appeal  upon  the  said  records,  books,  entries,  and  other 
evidences  before  the  said  Orphans'  Court,  and  the  argu- 
ment of  the  said  solicitors,  by  the  said  Hon.  George  A. 
Pearre,  one  of  the  said  Judges  of  the  said  Circuit  Court 
for  Allegany  County,  at  the  July  Term,  1882,  thereof,  it 
was  afterwards,  to  wit,  on  the  9th  day  of  October,  1882, 
by  the  said  Circuit  Court  for  Allegany  County,  adjudged 
that  the  judgment  of  the  said  Orphans'  Court  be  reversed 
with  costs  to  the  defendant,  James  McCarty,  surviving  ex- 
ecutor of  Edward  McCarty,  deceased,  and  petition  dis- 
missed, and  that  said  judgment  was  rendered  on  the  same 
cause  of  action  mentioned  in  plaintifiTs  amended  declara- 
tion, and  is  still  a  subsisting  judgment." 

The  tenth  plea,  after  setting  out  the  proceedings  in  the 
Orphans'  Court  and  the  paid  agreement,  avers  that  the  said 
Hon.  George  A.  Pearre  was  empowered  as  an  arbitrator 
of  the  differences  and  matters  of  dispute,  and  that  by  his 
award  the  order  of  the  Orphans'  Court  was  reversed,  and 
the  petition  of  said  Sarah  Wilson  dismissed  with  costs  to 
the  defendant. 

The  plaintiJBF's  demurrers,  and  replications  demurred  to 
by  defendant,  go  to  the  validity  of  the  judgment  of  the 
Circuit  Court  pronounced  by  Judge  Pearre,  because  no 
transcript  of  the  proceedings  was  ever  transmitted  to  said 
Circuit  Court,  and  it  was  consequently  without  jurisdiction 
to  pronounce  the  judgment ;  and  that  under  the  agree- 
ment Judge  Pearre  was  not  authorized  to  act  as  an  arbi- 
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trator,  and  exceeded  the  authority  alleged  to  be  vested  in 
him  as  said  arbitrator,  and  the  matters  and  things  sub- 
mitted to  him  were  not  the  same  matters  and  things  ia 
controversy  in  this  case. 

As  this  case  is  before  us,  as  to  the  demurrers,  on  the 
suflSciency  of  the  facts  alleged  in  the  said  pleas  to  consti- 
tute a  bar  to  the  action,  the  first  question  is,  assuming  the 
decision  pronounced  by  Judge  Pearrb  to  have  been  the 
judgment  of  the  Circuit  Court,  had  that  Court  on  the  ap- 
peal and  agreement  entered  into  by  the  parties  jurisdic- 
tion to  determine  the  matter,  notwithstanding  a  transcript 
of  the  original  books,  papers,  entries,  ifec,  used  in  the 
Orphans'  Court  in  evidence  was  not  transmitted,  but  were 
by  the  agreement  themselves  to  be  used,  and  were  used, 
as  if  a  regular  transcript  of  the  same  had  been  furnished, 
while  a  transcript  of  the  petition,  answer  and  replication, 
which  presented  the  issues  between  the  parties  had  been 
sent  up? 

An  appeal  may  be  taken  from  the  Orphans'  Court  to 
the  Circuit  Court  under  the  Code,  Art.  5,  sec.  44,  which 
provides:  "If  upon  an  appeal  being  entered  in  the  Or- 
phans' Court  the  parties  shall  mutually  agree,  and  enter 
their  assent  in  writing  to  be  filed  by  the  register  of  wills, 
that  the  appeal  shall  be  made  to  the  Circuit  Court  for  the 
county,  or  Superior  Court  for  Baltimore,  the  Orphans' 
Court  shall  direct  the  transcript  of  the  proceedings  to  be 
transmitted  to  the  Circuit  Court,  or  Superior  Court  for 
Baltimore,  whose  decision  shall  be  final." 

The  essential  condition  upon  which  the  Circuit  Court  is 
empowered  to  entertain  an  appeal  from  the  Orphans' 
Court,  is  the  mutual  assent  of  the  parties  expressed  in 
writing  and  filed  with  the  register.  Such  an  -agreement 
was  made  and  filed  in  this  case.  The  statute  next  pro- 
vides, that  the  Orphans'  Court  shall  direct  a  transcript  of 
the  proceedings  to  be  transmitted  ;  but  we  do  not  deem  it 
indispensable  to  the  jurisdiction  of  the  Circuit  Court  that 
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an  absolutely  full  transcript  of  everything  transpiring,  or 
submitted  in  evidence  before  the  Orphans'  Court  must  in 
all  cases  be  made  out.  Jurisdiction  clearly  attaches  to 
the  Circuit  Court  when  the  appeal  is  entered  inte  by 
agreement  in  writing  and  filed  with  the  register,  and  a 
copy  of  the  papers  presenting  the  issue  between  the  parties 
is  transmitted.  In  this  case  a  transcript  of  the  petition, 
answer  and  replication  was  sent  up.  And  we  think  it 
competent  for  the  parties,  where  the  Orphans'  Court  and 
the  Circuit  Court  do  not  object,  to  agree  te  use  the  origi- 
nal evidence,  or  such  parts  as  they  need,  instead  of  incur- 
ring the  perhaps  needless  expense  of  having  everything 
copied.  And  therefore  if  the  Circuit  Court  passes  upon 
the  transcript  before  it,  and  upon  the  original  evidence  sub- 
mitted by  consent  of  both  parties,  its  determination  cannot 
afterwards  be  impeached,  at  least  by  either  of  the  parties 
to  the  agreement,  because  everything  was  not  embraced 
in  the  transcript.  At  most,  such  a  transcript  could  only  be 
regarded  as  an  irregularity,  or  an  imperfection  in  the  re- 
cord that  would  not  impair  the  validity  of  the  judgment 

If,  in  the  other  aspect  of  the  case,  the  appeal  was  taken 
in  the  nature  of  a  reference  to  Judge  Pbarre  personally 
as  an  arbitrator,  it  is  clear  that  the  matter  submitted  was 
the  identical  matter  in  dispute  in  this  case,  namely  the 
right  to  recover  because  of  the  non-payment  by  James 
McCarty  as  surviving  executor  of  Edward  McCarty,  the 
sum  of  $556.39  adjudged  to  be  due  Sarah  Wilson  on  the 
statement  of  the  tenth  account  of  his  administration.  That 
his  award  was  clothed  in  the  form  of  a  judicial  order  will 
not  destroy  its  eflBcacy  under  the  decision  of  this  Court  in 
Strite  dk  Witmer  vs.  Reiff,  Trusteey  55  Md.,  92. 

The  rulings  of  the  Circuit  Court  in  this  case  are  sus- 
tained, and  its  judgment  will  be  affirmed. 

Judgment  affirmed. 
(Decided  22nd  July,  1885.) 
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Chief  Judge  Alvey  dissented  on  the  point  of  jurisdiction 
of  the  Circuit  Court  to  try  the  case  on  the  original  papers, 
deeming  a  full  transcript  necessary. 


Louis  de  Bebian  vs.  Carlos  Gola.  Octave  Cal- 
VET,  trading  as  J.  Calvet  &  Co.,  and  J.  8. 
Brancker. 

Attachment — Affidavit — Clerical  misprision — Bill  of  Ex- 
change or  Promissory  note  written  in  a  Foreign  language — 
Declaration  in  the  Short  note  case — Amendment — Official 
seal  to  a  Personal  contract. 

In  an  attachment  on  warrant,  the  certificate  of  the  justice  of  the 
peace  stated  that  the  attaching  creditor  made  affidavit  that  his 
debtor  was  indtibted  to  him  **  in  the  fuU  and  just  sum  of  five  thou- 
sand and  five  hundred  " ,  omitting  the  word  "  dollars;  "  but 

the  warrant  issued  by  the  same  justice,  authorized  an  attachment 
to  issue  for  the  **  sum  of  five  thousand  and  five  hundred  doUars^ 
current  money,  in  the  said  affidavit  specified."    Held  : 

That  the  omission  of  the  word  "  dollars  "  in  the  certificate  of  the  affi- 
davit, was  supplied  by  the  warrant,  and  that  such  omission  should 
be  treated  as  a  clerical  misprision. 

A  bill  of  exchange  or  promissory  note  written  in  a  foreign  language, 
constitutes  as  good  a  cause  of  action  or  evidence  of  debt,  to  be 
produced  by  an  attaching  creditor  before  the  justice  of  the  peace 
at  the  time  he  makes  his  affidavit,  as  if  such  bill  or  note  was 
written  in  English. 

Such  bill  or  note  need  not  be  accompanied  by  a  translation  at  the 
time  of  producing  it  before  the  justice.  All  that  the  law  requires 
is  that  the  note  or  evidence  of  debt  upon  which  the  debtor  is  in- 
debted, should  be  produced  before  the  justice.  This  requirement 
is  fulfilled  by  the  production  of  a  note  written  in  a  foreign  lan- 
guage. 
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It  is  time  enough  at  the  trial,  to  oflFer  proof  of  the  translation  of  such 
bill  or  note. 

A  declaration  filed  in  the  short  note  case  can  be  amended.  The 
statute  authorizing  amendments  includes  declarations  in  attach- 
ments. 

M.,  the  Italian  Consul  at  Baltimore,  borrowed  certain  sums  of  money 
from  G.  and  gave  him  notes  for  the  same,  affixing  to  the  notes  the 
official  seal  of  the  Italian  Consulate.    Held  : 

That  such  notes  were  not  sealed  instruments  in  the  legal  acceptation 
of  that  term. 

To  one  of  the  notes  so  given,  M.  prefixed  to  his  signature  the  term, 
"  The  Vice-Consul  of  Italy."    Held  : 

That  this  addition  was  a  mere  dUcriptio  pertaruB^  and  did  not  change 
the  character  of  the  transaction,  which  was  simply  a  personal  con- 
tract between  M.  and  G. 

Appeals  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court.  It  was 
admitted  in  the  Court  below,  at  the  hearing  of  the  motions 
to  quash,  for  the  purposes  of  this  appeal,  that  Octave  Cal- 
ve t,  trading  as  J.  Calvet  &  Co.,  John  S.  Brancker  and 
Louis  de  Bebian,  had  duly  issued  attachments  against 
Ernest  de  Merolla,  as  an  absconding  debtor,  on  debts  due 
them  respectively  by  said  defendant;  that  the  attachments 
were  still  pending,  and  that  under  their  attachments  the 
goods  attached  in  the  Gola  case  were  seized  by  the  sheriflf, 
subject  to  the  attachments  that  preceded  them  respectively, 
as  set  forth  in  the  return  of  the  sheriff. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  and  Ritchie,  J. 

William  S.  Bryauy  Jr,,  for  the  appellant,  De  Bebian. 
M.  R,  Walter^  for  the  appellants,  Calvet  and  Brancker. 
Philip  A.  Brucey  and  Charles  PoCy  for  the  appellee. 
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Stone,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  contest  between  different  attaching  creditors 
of  Ernest  de  MeroUa,  an  absconding  debtor.  Gola,  the 
appellee,  attached  certain  property  of  MeroUa,  and  the 
appellant  De  Bebian,  another  creditor  of  MeroUa,  moved 
to  quash  the  attachment.  The  motion  was  overruled  and 
an  appeal  taken.  Several  reasons  have  been  assigned  why 
the  attachment  should  be  quashed. 

One  of  these  reasons  is,  that  in  the  a£Sdavit  made  by 
Golsk,  the  attaching  creditor,  the  word  "dollars"  is 
omitted. 

In  the  certificate  of  the  aflSdavit  made  before  the  justice 
of  the  peace,  and  returned  to  the  Court,  the  word  "dollars  " 
is  omitted,  but  in  the  warrant  directed  to  the  clerk,  and 
which  is  the  authority  for  issuing  the  attachment,  that 
omission  is  supplied.  The  clerk  of  the  Superior  Court  was 
directed  upon  the  receipt  of  that  warrant,  and  the  oath  and 
voucher,  to  issue  an  attachment  for  the  sum  of  five  thou- 
sand and  five  hundred  dollars  "  in  the  said  affidavit  speci- 
fied." The  several  notes  produced  before  the  justice 
amount  to  the  said  sum  of  five  thousand  and  five  hundred 
dollars.  It  is  evident  from  these  facts,  that  the  omission  of 
the  word  dollars  in  the  affidavit  was  a  mere  clerical  error 
of  the  justice,  and  that  the  attaching  creditor  did  really 
do  all  that  the  law  required  him  to  do.  That  is,  that  he 
made  the  affidavit  that  MeroUa  was  justly  and  bona  fide 
indebted  to  him  in  the  sum  of  five  thousand  and  five  hun- 
dred dollars  over  and  above  all  discounts,  and  that  he  then 
and  there  produced  his  vouchers  showing  that  amount  of 
indebtedness.  The  omission  of  the  word  "dollars"  in  the 
certificate  of  the  justice,  is  sufficiently  supplied  in  the  - 
warrant,  and  it  should  be  treated  as  a  clerical  misprision. 
Jean  vs.  Spurrier ^  35  Md.,  110. 

Another  objection  urged,  is,  that  there  were  three  notes 
due  to  the  attaching  creditor,  two  of  them  written  in  Eng- 
lish, and  one  in  the  Italian  language.     That  the  one  writ- 
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ten  in  Italian  was  the  only  note  that  had  fallen  due  at  the 
time  the  attachment  was  issued,  and  that  being  written  in 
a  foreign  language,  and  unaccompanied  by  a  translation, 
this  voucher  did  not  show  a  prima  facie  case  of  indebted- 
ness. 

A  bill  of  exchange  or  promissory  note  written  in  a  for- 
eign language,  constitutes  as  good  a  cause  of  action  in  the 
Courts  of  this  country,  as  a  bill  or  note  written  in  English. 
It  may  require  proof,  and  have  to  be  translated  to  the 
Court  or  jury,  but  the  bill  or  note  is  the  cause  of  action. 
A  bill  or  note  written  in  English  requires  proof  of  the  sig- 
nature before  the  judgment  is  rendered,  (unless  it  is  ad- 
mitted at  the  trial.)  But  proof  of  the  signature  is  not  re- 
quired at  the  time  of  bringing  suit.  So  a  suit  may  be 
brought  on  a  foreign  bill  of  exchange  without  any  proof 
offered  of  a  translation  at  the  time  of  instituting  the  action. 
It  is  time  enough  to  offer  such  proof  at  the  trial. 

All  that  our  attachment  laws  require,  is,  that  the  note 
upon  which  the  absconding  debtor  is  indebted  should  be 
produced  before  the  justice.  He  is  not  required  to  pro- 
duce any  evidence  whatever  tending  to  show  that  the  sig- 
nature is  genuine,  or,  in  case  of  an  endorser,  that  the  note 
was  duly  protested,  etc.  Dawson  vs.  Brown,  12  G.  (&  J. 
53 ;  all  such  are  matters  of  proof  at  the  trial  So  in  the 
case  of  a  note  written  in  the  Italian  language,  the  con- 
tents of  the  note  are  a  matter  of  proof  at  the  trial.  It  is 
enough  if  the  attaching  creditor  produces  the  note  and 
makes  aflSdavit  that  his  debtor  is  justly  and  bona  fide  in- 
debted to  him  upon  the  note  which  he  then  produces,  in  a 
certain  sum  over  and  above  all  discounts.  If  it  turns  out 
at  the  trial  that  he  is  not  so  indebted,  the  attaching  credi- 
tor loses  his  case.  If  the  note  in  this  case,  written  in  Ita- 
lian, was  in  reality  not  what  the  attaching  creditor  claimed 
it  to  be,  that  is,  a  note  for  fifteen  hundred  dollars,  it  is 
competent  for  the  contesting  creditors  to  show  that  fact 
and  thus  defeat  his  claim.     But  the  onus  is  upon  them  to 
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do  80.  Until  they  show  to  the  contrary,  we  must  presume 
the  note  to  be  what  the  plaintiff  swears  it  is,  a  note  for  fif- 
teen hundred  dollars. 

We  do  not  think  it  necessary  to  decide  the  question 
whether  an  attachment  against  an  absconding  debtor  for  a 
debt,  the  time  for  payment  of  which  has  not  arrived^when 
the  attachment  issued,  is  valid  or  not,  as  a  part  of  the  debt 
claimed  in  this  case,  was  already  due  and  payable,  and  an 
attachment  will  not  be  quashed  if  any  part  of  the  claim 
upon  which  the  attachment  issued  is  sustained  at  the  trial. 
Dawson  vs.  Browny  12  G,  &  J.  53. 

Another  objection  urged  is  that  the  short  note  case  is  in 
assumpsit,  while  the  vouchers  or  causes  of  action  are  sealed 
instruments.  If  this  objection  were  well  founded,  the  de- 
fect could  be  remedied  by  amendment.  Our  statute  of 
amendments  extends  to,  and  includes  the  declarations  filed 
in  attachments,  as  well  as  in  other  cases.  Norris  vs.  Ora- 
ham,  33  Md.  56. 

But  we  think  no  amendment  necessary.  There  is  noth- 
ing whatever  on  the  face  of  these  notes  to  show  that  Me- 
roUa  intended  to  make  them  sealed  instruments  in  the  legal 
acceptation  of  that  term,  or  that  Gola  received  them  as 
such.  It  is  apparent  that  MeroUa  borrowed  these  several 
sums  from  Gola  at  a  short  date,  and  that  he,  MeroUa,  prom- 
ised to  return  them,  and  that  Gola  looked  to  him  for  the 
money.  The  seal  impressed  upon  the  paper,  was  not  De 
MeroUa's  seal,  but  the  seal  of  the  Vice-Consulate  of  Italy, 
at  Baltimore.  He  may  have  thought  it  added  to  the  re- 
spectability of  the  transaction  to  impress  his  ofiScial  seal  on 
the  paper,  and  even  in  one  case  to  prefix  his  title  of  "  Vice- 
Consul  of  Italy  "  to  his  name,  but  the  papers  themselves 
only  amount  to  an  acknowledgment  that  he,  Merolla,  had 
borrowed  these  sums  of  money  and  would  return  them. 
What  "  use  "  he  put  the  money*  so  borrowed  to,  is  and  was 
entirely  immaterial  to  the  lender,  and  does  not  affect  the 
contract.     There  are  many  "uses"  that  De  Merolla  could 
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have  borrowed  this  money  for,  beside  for  the  "  use  of  the 
Vice-Consulate  of  Italy ;"  but  none  of  such  "uses  "  could 
affect  the  contract  between  Gola  and  himself,  whether  ex- 
pressed in  the  receipt  or  not.  The  theory  that  these  notes 
or  receipts  are  obligations  resting  upon  the  "Vice-Consu- 
late of  Italy,  at  Baltimore,"  and  to  be  assumed  and  paid  by 
De  Merolla's  successors  in  office,  or  to  put  the  matter 
plainly,  that  the  Italian  Government,  for  that  is  what  such 
a  theory  would  mean,  would  issue  bonds  or  pay  for  all 
money  borrowed  by  a  Vice-Consul,  does  not  deserve  any 
serious  consideration.  We  think  the  judgment  should  be 
affirmed. 

Judgment  affirmed, 
(Decided  22nd  July,  1885.) 


Ritchie,  J.,  filed  the  following  dissenting  opinion : 
The  appellee  caused  an  attachment  on  warrant  to  be 
issued  for  the  sum  of  $5500  against  Ernest  De  MeroUa  as 
an  absconding  debtor.  As  evidences  of  debt  three  due 
bills  or  promissory  notes  were  produced  aggregating  the 
amount  named.  The  form  of  the  first  is  that  of  the  other 
two,  except  in  date  and  amount,  and  that  one  of  them  has 
the  words  above  the  signature,  "Vice-Consul  of  Italy." 
Translated  it  reads : 

.    "Royal  Consular  Agency  of  Italy, 

Baltimore  2  June,  1882. 
"Received  from  Charles  Gola,  Esq.,  for  the  use  of  this 
Vice-Consulate  of  Italy,  one  thousand,  five  hundred  dol- 
lars, to  be  returned  within  ninety  days,  with  the  usual 
interest  and  commissions. 

E.  De  Merolla. 
(Seal  marked, 

"Royal  Consular  Agency  of  Italy,  Baltimore.") 
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In  the  affidavit  the  appellee  makes  oath  that  said  MeroUa 
^^8  justly  and  6o7ia/c?e  indebted  to  him  in  the  full  and 

just  sum  of  five  thousand  and  five  hundred with 

interest  from  — •. —  over  and  above  all  discounts,"  &c.,  the 
blanks  being  left  thus  unfilled,  and  no  amount  of  indebt- 
edness whatever  in  dollars  being  specified. 

In  the  warrant  of  the  justice,  however,  he  directs  the 
clerk  "  on  receipt  of  this  warrant,  and  the  above  oath,  and 
annexed  voucher  on  which  the  same  is  granted,"  to  issue 
an  attachment,  &c.,  "to  answer  unto  the  said  Charles 
Gola  the  above  mentioned  sum  of  five  thousand  'and  five 
hundred  dollars,  current  money,  in  the  said  affidavit  spe- 
cified," &c. 

As  no  sum  is  in  fact  specified  in  the  affidavit,  the  ques- 
tion is,  on  the  motion  to  quash  for  that  omission,  whether 
from  the  vouchers  and  the  language  of  the  magistrate  in 
the  warrant,  the  word  dollars  can  be  taken  as  sworn  to 
and  inserted.  The  inquiry  is  not, — ^assuming  the  appellee 
did  swear  to  five  thousand  and  five  hundred  doUara,  and  the 
justice,  from  mere  inadvertence,  omitted  to  mention  the 
word  dollarSy — whether  he  could  have  subsequently 
amended  the  affidavit ;  but  whether  looking  to  the  record 
as  it  now  stands,  we  can  conclusively  determine  from  it, 
first,  that  the  appellee  did  not  himself  make  the  omission, 
and,  secondly,  that  the  affidavit  is  not  required  in  itself  to 
furnish  the  evidence  of  what  was  sworn  to.  The  magis- 
trate's warrant  simply  undertakes  to  recite  what  was 
sworn  to,  and  is  but  the  declaration  or  unsworn  version  of 
the  magistrate  to  that  effect.  It  is  clear  the  affidavit  of 
the  party  is  required  to  set  forth  the  jurisdictional  facts, 
and  only  the  person  making  it  is  competent  to  furnish 
them,  and  they  must  be  averred,  and  be  received  prima 
facie  as  true,  only  under  the  solemnity  of  an  oath.  One 
of  these  jurisdictional  facts  is  the  amount  of  indebtedness 
"  over  and  above  all  discounts."  On  the  face  of  the  pre- 
sent oath,  and  as  it  itself  appears  in  the  record,  no  such 
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amount  is  given.  At  the  present  stage  of  the  case,  even 
if  at  some  other,  we  do  not  think  this  material  averment 
can  be  supplied  upon  the  mere  declaration  of  the  magis- 
trate to  the  clerk  in  his  warrant,  which  even  if  it  can  be 
looked  to  is  contradicted  by  an  inspection  of  the  affidavit 
itself.  Nor  can  the  vouchers  supply  such  an  omission,  be- 
cause while  the  evidences  of  debt  must  accompany  the 
affidavit,  that  is  an  independent  requirement,  and  the 
affidavit  is  an  act  separate  and  distinct  from  the  produc- 
tion of  the  vouchers,  and  must,  besides  the  sum  specified, 
contain  the  averment  "over  and  above  all  discounts,"  so 
that  the  bona  fide  amount  still  due  may  appear,  in  view 
of  possible  payments  or  proper  set-offs,  which  would  re- 
duce the  indebtedness  apparent  on  the  face  of  the  vouchers. 
There  are  three  distinct  conditions  precedent  to  issuing 
an  attachment ;  the  affidavit,  the  production  of  the  vouch- 
ers, and  the  warrant  of  the  magistrate  ;  each  of  these  for 
itself  must  meet  the  statutory  requirements. 

Remedy  by  attachment  "  being  a  jurisdiction  derived 
from  statutory  law,  no  principle  is  better  established  than 
that  the  attachment  proceedings  mustupon  their  face  shorn 
affirmativelyy  that  the  requirements  of  the  statute  have 
been  substantially  complied  with,  otherwise  the  Court  issu- 
ing the  attachment  would  be  acting  without  jurisdiction, 
and  the  judgment  thereupon  rendered  would  be  void." 
Matthews  &  Zollikoffer  vs.  Dare  dk  McClure^  20  Md.^  265 ; 
Coward^  Gam,  vs.  Dillinger  dk  Stevenson^  56  Ifc?.,  61. 
And  in  Farrow ^  et  aL,  Gam.  vs.  Hayes  &  Co,,  51  JfcTrf., 
498,  this  Court  says: 

"  Without  doubt  the  decisions  in  Maryland  have  gone 
as  far  as  those  of  any  State  in  the  Union,  in  requiring  at- 
tachment proceedings  to  be  in  strict  conformity  with  the 
requirements  of  the  statute,  and  especially  is  this  true  in 
regard  to  the  affidavit  which  the  law  says  shall  be  made 
before  the  writ  is  issued.  By  the  terms  of  the  Act  of  1864, 
it  is  declared,  that  '  before  any  such  writ  of  attachment 
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shall  be  issued,  the  plaintiiBF,  or  some  person  in  his  behalf, 
shall  make  an  affidavit  before  the  clerk  of  the  Court  from 
which  said  attachment  shall  issue,  stating '  certain  pre- 
scribed facts,  [among  them  the  amount  of  the  indebted- 
ness over  and  above  all  discounts,]  and  the  omission  from 
the  affidavit  of  any  of  the  substantial  words  thus  pre- 
scribed, will  unquestionably  be  fatal/' 

In  the  case  of  ffalley,  ExW  vs,  Jackson,  et  aL,  48  Md., 
254,  where  the  question  was  the  right  to  amend  the  affida- 
vit in  an  attachment  by  striking  therefrom  the  name  of 
one  of  the  defendants,  the  Court  thus  speaks  : 

"The  affidavit  before  a  notary,  and  the  warrant  of  the 
justice  to  the  clerk,  are  from  a  jurisdiction  separate  from 
that  of  the  Circuit  Court,  and  the  latter  can  exercise  no 
power  of  amendment  over  them.  They  lie  at  the  founda- 
tion of  the  proceeding  in  attachment,  which  must  be 
strictly  followed,  because  the  remedy  is  a  statutory  one, 
and  if  defective,  the  whole  proceeding  must  fail.  If  the 
Circuit  Court  were  to  exercise  the  power  of  amending  the 
affidavit,  so  as  to  accommodate  it  to  the  circumstances  and 
facts  developed  in  the  progress  of  a  case  of  attachment,  it 
would  cease  to  be  a  condition  precedent  in  that  form  of 
proceeding,  and  inconsistent  with  the  spirit  and  object  of 
the  law  requiring  it  to  be  made  by  the  plaintiff.  If  it 
could  be  amended  in  one  important  respect,  it  might  also 
be  in  another,  until  its  whole  character  was  changed,  and 
the  party  affiant  made  to  appear  as  presenting  a  state  of 
facts  different  from  those  actually  sworn  to." 

Drake  on  Attachment,  sec,  89,  speaking  in  regard  to  ex 
j^arte  attachment  proceedings  under  any  system  requiring 
an  affidavit  as  the  ground  for  issuing  the  writ,  states  as  an 
established  proposition,  that  "If  there  be  no  affidavit,  or 
if  there  be  one,  but  with  a  total  absence  therefrom  of  state- 
ment of  any  fact  prescribed  by  law  as  essential  to  the  issue 
of  the  writ,  then,  in  either  such  case,  the  writ  is  coram  nan 
judice  and  void." 
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He  further  states,  in  sec,  95 :  "  In  every  aflSdavit  for  an 
attachment,  there  are  two  distinct  parts,  one  relating  to 
the  plaintiff's  cause  of  action  and  the  amount  due  from 
defendant  to  him,  the  other  to  the  facts  relied  on  as  a 
ground  for  obtaining  the  writ.  In  regard  to  the  first,  it 
is  as  necessary  to  comply  with  all  the  requirements  of  the 
law,  as  in  reference  to  the  second.  If  the  law  prescribe 
the  terms  on  which  the  plaintiff  shall  allege  his  claim, 
those  terms  must  be  fulfilled,  or  the  attachment  will  fail." 
And  in  sec,  104a,  which  seems  directly  applicable  to  this 
case,  he  says :  "  The  leaving  of  a  blank  in  the  part  of 
an  affidavit  which  was  intended  to  state  the  ground 
of  attachment — as  for  instance  where  the  affidavit  reads, 

*and    the    said    resides    without    the    limits  of 

this  State,' — is  fatal  to  the  attachment."  See  also  Black 
V8.  Scanlon,  48  Oa,,  12 ;  Marshall  vs.  Abbey j  25  Texas,  342. 
In  the  latter  case,  the  Court  pertinently  remarks,  it  is  no 
hardship  to  require  the  simple  conditions  of  the  statute  to 
be  complied  with,  instead  of  throwing  upon  the  Court  the 
burden  of  seeking  to  cure  the  negligence  of  the  affiant  by 
construction. 

I  cannot  escape  regarding  the  omission  in  the  affidavit 
in  this  case  as  fatal  to  the  attachment. 

The  case  of  Jean  vs.  Spurrier,  35  Md,,  110,  cited  by  the 
appellee,  it  is  true,  decided  that  a  similar  omission  in  the 
landlord's  affidavit  was  supplied  by  reference  to  the  ac- 
count which  it  was  meant  to  certify.  But  a  more  stringent 
rule  of  construction  is  applicable  to  attachment  proceed- 
ings. The  tenant  is  presumably  within  the  jurisdiction 
ready  to  protect  himself,  and  there  is  not  the  same  neces- 
sity to  guard  against  hardship  and  oppression  as  in  the 
former  case.  Moreover,  there  is  a  broad  distinction  be- 
tween a  distraint  and  an  attachment,  recognized  in  Cross 
vs.  Tome,  14  Md,,  257,  where  the  Court  in  considering  the 
affidavit  of  a  landlord,  say :  "  In  construing  the  Act  of 
1834,  we  do  not  think  the  principle  ought  to  be  adopted, 
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which  is  applicable  to  the  construction  of  statutes  confer- 
ring special  remedies,  in  contravention  of  the  common  law. 
The  right  of  the  landlord  to  distrain  for  rent  in  arrear,  in 
a  case  like  this,  is  one  which  he  enjoyed  at  common  law." 

But  there  is  an  additional  ground  for  quashing  the  at- 
tachment, arising  from  the  nature  of  the  contracts,  which 
we  think  must  prevail. 

The  short  note  declares  upon  the  evidences  of  debt  as 
filed  in  assumpsit,  and  alleges  the  personal  liability  of  De 
MeroUa.  It  is  contended  by  the  appellants  that  the  obli- 
gations were  given  by  De  Merolla  only  in  his  representa- 
tive character  as  Consul,  and  that  the  appellee  must  resort 
for  their  payment  to  the  Vice-Consulate,  or  in  effect,  to  the 
Italian  Government  alone ;  and  further  thatthe  contracts 
are  under  seal,  and  must  be  declared  on  as  specialties. 
This  attachment  does  not  proceed  upon  fraud  practiced  by 
De  Merolla  in  procuring  the  money  lent  on  the  notes,  but 
on  the  notes  themselves  as  produced.  There  must  be  an 
agreement  between  the  cause  of  action  as  set  out  in  the 
affidavit  and  vouchers,  and  the  averments  of  the  short 
note  or  declaration ;  otherwise  the  attachment  will  not  be 
supported.  Brovming,  Trustee  vs,  Pasquay,  35  Md.,  294 ; 
Dellone,  et  aL  vs.  Hull,  47  Md.,  112.  If  it  be  apparent 
from  the  face  of  the  instruments  that  the  debt  was  not 
contracted  by  De  Merolla  individually,  but  was  on  behalf 
of  his  Government  alone,  the  variance  will  be  fatal  with- 
out reference  to  whether  the  instruments  are  sealed  or  not. 

It  is  well  established  that  the  rules  relating  to  pri- 
vate agents  and  their  principals  are  not  applicable  to  pub- 
lic officers. 

Story  on  Agency,  in  sec.  302,  having  previously  dis- 
cussed the  general  law  of  agency,  including  that  relating 
to  agents  or  factors  of  foreign  principals,  says : 

"  Hitherto  we  have  been  considering  the  personal  lia- 
bility of  agents  on  contracts  with  third  persons,  in  cases 
of  mere  private  agency.     But  a  very  different  rule  in  gen- 
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eral  prevails  in  regard  to  public  agents ;  for  in  the  ordi- 
nary course  of  things,  an  agent,  contracting  in  behalf  of 
the  government  or  of  the  public,  is  not  personally  bound 
by  such  a  contract,  even  though  he  would  be  by  the  terms 
of  the  contract,  if  it  were  an  agency  of  a  private  nature. 
The  reason  of  the  distinction  is,  that  it  is  not  to  be  pre- 
sumed either  that  the  public  agent  means  to  bind  himself 
personally  in  acting  as  a  functionary  of  the  government,  or 
that  the  party  dealing  with  him  in  his  public  character 
means  to  rely  upon  his  individual  responsibility.  On  the 
contrary  the  natural  presumption  in  such  cases  is  that  the 
contract  was  made  upon  the  credit  and  responsibility  of 
,  the  government  itself,  as  possessing  an  entire  ability  to 
fulfil  all  its  just  contracts  far  beyond  that  of  any  private 
man  ;  and  that  it  is  ready  to  fulfil  them  not  only  with  good 
faith,  but  with  punctilious  promptitude,  and  in  a  spirit  of  lib- 
eral courtesy.  Great  public  inconvenience  would  result  from 
a  different  doctrine,  considering  the  various  public  func- 
tionaries the  government  must  employ  in  order  to  trans- 
act its  ordinary  business  and  operations ;  and  many  per- 
sona would  be  deterred  from  accepting  important  oflSces 
of  trust  under  the  government,  if  they  were  held  person- 
ally liable  upon  all  their  official  contracts." 

And  in  the  section  following  adds :  "  This  principle  not 
only  applies  to  simple  contracts  both  parol  and  written ; 
hut  also  to  instruments  under  seal  which  are  executed 
by  agents  of  the  government  in  their  own  names,  and 
purporting  to  be  made  by  them  on  behalf  of  the  govern- 
ment ;  for  the  like  presumption  prevails  in  such  cases  that 
the  parties  contract,  not  personally,  but  merely  officially 
within  the  sphere  of  their  appropriate  duties."  Cited  in  the 
margin,  among  others,  are  the  leading  cases  on  this  subject 
of  Hodgson  vs.  Dexter,  1  Cranch,  345  ;  Macheath  vs.  Haldi- 
mandy  1  Term  R,y  172 ;  Unwin  vs,  Wolseley,  1  Term  i?., 
674. 


18  V.  64. 
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Kent  in  his  CommentarieSy  vol.  2,  marg.p.  633,  afl^ms  the 
same  doctrine,  as  indeed  do  all  the  text  hooks,  and  adds : 
"  But  the  agent  in  behalf  of  the  public  may  still  bind  him- 
self by  an  express  engagement,  and  the  distinction  termi- 
nates in  a  question  of  evidence.  The  inquiry  in  all  cases 
is,  to  whom  was  the  credit,  in  the  contemplation  of  the  par- 
ties, intended  to  be  given." 

This  question,  where  the  contract  is  in  writing,  must  be 
primarily  determined  by  recourse  to  the  instrument  itself. 

BiGELOW,  C.  J.,  in  Bray  va,  Kettell,  et  al.,  1  Allen,  83, 
in  construing  the  contract  of  an  agent  for  a  foreign  princi- 
pal, thus  succinctly  announces  the  doctrine  to  be :  "  But 
even  in  such  a  case,  the  fact  that  the  principal  is  resident 
in  a  foreign  country,  is  only  one  circumstance  entering 
into  the  question  of  credit  and  is  liable  to  be  controlled 
by  other  facts.  So  in  the  case  of  a  written  contract ;  it 
depends  on  the  intention  of  the  parties.  But  this,  as  in  all 
other  cases  of  written  instruments,  must  be  determined 
mainly  by  the  terms  of  the  contract.  There  may  be  cases 
where  the  language  of  the  contract  is  ambiguous,  and  it  is 
doubtful  to  whom  the  parties  intended  to  give  credit,  in 
which  the  circumstance  that  the  principal  is  resident 
abroad  maybe  taken  into  consideration  in  determining  the 
question  of  the  liability  of  the  agent.  But  when  the  terms 
of  the  contract  are  clear  and  unambiguous,  it  must  be 
deemed  the  final  repository  of  the  intention  of  the  parties ; 
and  its  construction  and  legal  effect  cannot  be  varied  or 
changed  by  any  reference  to  facts  or  circumstances  affecting 
the  convenience  of  the  parties  or  the  reasonableness  of 
the  contract  into  which  they  have  entered." 

Upon  an  examination  of  the  evidences  of  debt  produced 
in  this  case,  it  seems  clear  beyond  question  that  De  Me- 
rolla  executed  them,  not  in  his  individual  or  private,  but 
in  his  consular  or  oflScial  capacity.  They  are  dated  at  the 
Consulate  oflBce  ;  the  sum  borrowed  is  explicitly  stated  to 
be  "  for  the  use  of  this  Vice-Consulate  of  Italy,"  not  his 
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own  U8e,  and  the  obligation  to  repay  the  money  is  not  ex- 
pressed in  the  usual  form  of  a  personal  undertaking,  "I 
promise  to  pay,"  but  the  terms  employed  are,  "  to  be  re- 
turned," &c.  Superadded  to  all  this  there  is  attached, 
not  his  private  seal,  but  the  public  seal  or  stamp  of  the 
Vice-Consulate  itself.  This  seal  could  perform  no  private 
office^  but  can  be  explained  only  as  an  attestation  to  an  in- 
strument of  a  public  nature,  whether  to  give  it  the  legal 
character  of  a  specialty,  or  furnish  evidence  of  its  genuine- 
ness is  immaterial. 

Many  good  reasons  suggest  themselves  why  the  lender 
of  the  money  would  have  preferred  to  give  credit  to  the 
Vice-Consulate  or  the  Government  of  Italy,  instead  of 
accepting  without  security,  the  merely  personal  obligation 
of  De  Merolla ;  and  it  is  the  only  reasonable  and  natural 
construction  of  the  terms  of  the  instruments  that  such  was 
their  intention  and  effect. 


John  Bowen,  Sen'r  vs,  Shadraok  W.  Tipton. 

Contract — Consideration — Forbearance  to  Sue — Evidence. 

In  an  action  by  A.  against  B.  on  a  promise  by  the  latter  to  pay  the 
debt  of  0.  in  consideration  of  A^s  forbearance  to  sue  C,  it  is  neces- 
sary to  prove  a  subsisting  hona  fide  claim  against  0.  which  the 
plaintifif  was  abont  to  sue  for,  in  order  to  lay  a  foundation  for  the 
defendant's  promise.  And  evidence  of  an  admission  by  0.  that  he 
owed  the  plaintiff  the  amount  claimed,  or  something  in  that 
neighborhood,  is  proper  to  go  to  the  jury  by  way  of  establishing 
such  claim. 

A.  having  a  Itoria  fide  claim  against  0.  placed  it  in  the  hands  of  an 
attorney  for  collection,  who  exhibited  it  both  to  0.  and  to  B.,  his 
father,  and  informed  them  of  the  consequences  of  the  suit  which 
he  was  instructed  to  institute.  After  this  information,  B.  obtained 
a  bill  of  sale  from  his  son  of  all  his  property,  and  upon  being  told 
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by  A.  that  "he  was  going  to  send  the  sheriff  up  that  day;  that 
he  was  not  going  to  stop  for  that  bill  of  sale,  it  was  all  a  fraud,^^ 
he  replied,  **you  keep  quiet  and  you  will  have  your  money,  I  guess 
I  am  worth  it."  A.  relying  on  the  promise  of  B.  left  him,  and 
called  immediately  at  his  attorney's  and  stopped  further  proceed- 
ings.   Held  : 

That  the  forbearance  to  sue  constituted  a  suflBcient  consideration  for 
the  promise  by  B.,  and  A.  was  entitled  to  recover  in  an  action 
against  B. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 

This  suit  was  instituted  by  the  appellee  against  the  ap- 
pellant. The  declaration  contained  the  two  following 
counts : 

1st.  For  that  one  John  Bowen,  Jr.,  on  the  first  day  of 
January,  eighteen  hundred  and  eighty-four,  owed  the 
plaintiff  the  sum  of  nine  hundred  dollars,  and  the  plaintiff 
was  about  to  sue  him  to  recover  the  same ;  and  in  consid- 
eration that  the  plaintiff  would  forbear  to  sue  the  said 
John  Bowen,  Jr.,  the  defendant  agreed  to  pay  the  same  to 
the  plaintiff,  and  the  plaintiff  did  forbear  to  sue  the  said 
John  Bowen,  Jr.;  and  the  defendant  hath  not  paid  the  said 
sum  of  nine  hundred  dollars,  or  any  part  thereof. 

2nd.  And  for  that,  whereas,  before  the  making  of  the 
promise  and  undertaking  of  the  said  defendant,  herein- 
after next  mentioned,  a  certain  action  of  attachment  was 
about  to  be  commenced,  and  prosecuted  by  and  at  the  suit 
of  the  said  plaintiff,  against  one  John  Bowen,  Jr.,  in  the 
Circuit  Court  for  Baltimore  County,  for  the  recovery  of  a 
certain  sum  of  money,  to  wit,  the  sum  of  nine  hundred 
dollars,  then  and  at  the  time  of  the  making  of  the  promise 
and  undertaking  of  the  said  defendant,  hereinafter  next 
mentioned,  was  due  and  owing  from  the  said  John  Bowen,. 
Jr.,  to  the  plaintiff,  for  goods  bargained  and  sold  by  the 
plaintiff  to  the  said  John  Bowen,  Jr.;  and  for  that,  on  the 
4th  day  of  April,  1883,  the  said  John  Bowen,  Jr.,  by  his 
promissory  note,  promised  to  pay  to  the  plaintiff  the  sum 
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of  six  hundred  dollars,  with  interest  thereon  eight  months 
from  the  date  thereof,  but  did  not  pay  the  same,  or  any 
part  thereof;  and  which  said  intended  action,  at  the  time 
of  the  making  of  the  said  promise  and  undertaking  of  the 
said  defendant,  hereinafter  next  mentioned,  was  about  to 
be  instituted  in  said  Court,  to  wit,  at  Baltimore  County, 
aforesaid,  whereof  the  said  defendant  then  and  there  had 
notice ;  and  thereupon,  he'retofore,  to  wit,  on  the  eigh- 
teonth  day  of  January,  in  the  year  eighteen  hundred  and 
eighty-four,  at  Baltimore  County  aforesaid,  in  considera- 
tion of  the  premises,  and  that  the  said  plaintiff  at  the 
special  instance  and  request  of  the  said  defendant  would 
not  institute  said  suit  in  said  Court,  and  would  not  prose- 
cute said  claim  at  law  against  the  said  John  Bowen,  Jr., 
and  would  stay  all  proceedings  then  as  aforesaid,  intended 
to  be  instituted  for  the  purpose  aforesaid,  he,  the  said  de- 
fendant, undertook  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  to  him  (the  plaintiff)  the  said  sum 
of  money  within  a  reasonable  time  from  the  date  last  men- 
tioned ;  and  the  said  plaintiff  avers,  that  he,  confiding  in 
the  said  promise  and  undertaking  of  the  said  defendant, 
did  then  and  there  abandon  said  action,  and  did  not  insti- 
tute the  said  suit  in  Court,  and  did  not  prosecute  said 
claim  at  law  against  the  said  John  Bowen,  Jr.,  but  then 
and  there  stayed  all  proceedings  then  as  aforesaid  about 
to  be  instituted  in  said  Court  against  the  said  John  Bowen, 
Jr.,  for  the  recovery  of  said  money ;  and  that  although  a 
reasonable  time,  to  wit,  more  than  three  months  from  the 
time  of  the  making  the  said  promise  and  undertaking  of 
the  said  defendant,  hath  long  since  elapsed,  yet  the  said 
defendant,  not  regarding  the  said  promise  and  under- 
taking, but  contriving  and  intending  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  respect,  hath  not  as  yet 
paid  the  said  claim,  or  any  part  thereof,  although  he,  the 
said  defendant,  afterward  and  after  the  expiration  of  a 
reasonable  time,  to  wit,  on  the  fifteenth   day   of  April, 
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eighteen  hundred  and  eighly-four,  at  Baltimore  County 
aforesaid,  was  requested  by  the  said  plaintiff  so  to  do,  but 
he  so  to  do  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse. 

The  defendant  demurred  to  the  declaration;  the  de- 
murrer was  overruled  by  the  Court ;  and  then  a  demurrer 
was  filed  to  the  second  count,  which  was  also  overruled. 

First  Exception. — At  the  trial  the  plaintiff  testified  aa 
follows : 

I  have  known  John  Bowen,  Jr.,  ever  since  a  boy ;  he 
has  farmed  Snow  Hill  for  six  years ;  on  the  1st  of  January, 
1884,  John  Bowen,  Jr.,  owed  me ;  he  told  me  when  he 
went  to  Snow  Hill  farm  that  he  had  not  a  cent  in  the 
world ;  he  came  to  me  crying  and  wanted  to  buy  on  credit, 
and  I  agreed  to  credit  him  by  the  week  or  two  weeks ;  he 
owed  me  before  he  petitioned ;  he  dealt  with  me  for  his 
family  and  for  those  working  on  the  place ;  I  settled  with 
him  on  the  4th  of  April,  1883,  and  took  his  note  for  $600, 
payable  eight  months  after  date  at  Old  Town  Bank  in 
Baltimore ;  it  has  not  been  paid  (note  produced  and  read 
in  evidence  to  jury ;)  besides  this,  he  owed  me  in  Jan- 
uary, 1884,  about  $300,  or  upwards ;  I  don't  exactly  recol- 
lect the  amount,  and  he  admitted  that  he  owed  it.  The 
defendant  objected  to  the  admissions  of  John  Bowen,  Jr., 
of  his  indebtedness  to  plaintiff  being  offered  in  evidence  to 
the  jury ;  but  the  Court  overruled  the  objection  and  ad- 
mitted the  evidence.     The  defendant  excepted. 

Second  Exception. — The  plaintiff  continuing  his  testi- 
mony, testified  as  follows : 

The  first  week  in  January,  1884,  John  Bowen,  Jr., 
owed  me  in  the  neighborhood  of  $300,  exclusive  of  the 
note ;  I  can't  say  the  amount  exactly ;  he  admitted  to  all 
that  he  owed  me  and  promised  to  pay  me,  and  the  note 
and  all  was  in  the  neighborhood  of  $900 ;  can't  say  the 
exact  amount :  the  second  week  in  January,  1884, 1  brought 
the  claim  here  and  gave  it  to  Mr.  John  T.  Ensor  to  collect ; 
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I  brought  two  securities  and  executed  a  bond.  Defendant 
objected  to  this  evidence  being  permitted  to  go  to  the  jury 
unless  the  bond  referred  to  was  produced  or  was  proved 
to  have  been  lost  or  mislaid ;  but  the  Court  overruled  the 
objection  and  admitted  the  evidence.  The  defendant  ex- 
cepted. 

Third  Exception. — The  plaintiff  offered  the  following 
prayer: 

If  the  jury  shall  find  that  John  Bowen,  Jr.,  was  in- 
debted to  the  plaintiff  in  January,  1884,  and  being  so  in- 
debted, gave  to  the  defendant  the  bill  of  sale  read  in  evi- 
dence, and  that  the  plaintiff  a  short  time  thereafter  de- 
termined to  attach  the  property  so  bill-of-saled  to  enforce 
the  payment  of  his  claim  against  the  younger  Bowen,  and 
informed  the  defendant  that  he  did  not  care  for  the  bill  of 
sale,  as  it  was  a  fraud  anyhow,  and  he  intended  to  send  the 
sheriff  up  and  seize  said  property,  and  that  the  plaintiff 
was  in  fact  about  to  take  legal  proceedings  by  attachment 
against  said  property  for  the  collection  of  his  claim,  and 
the  defendant  then  and  thereupon  agreed  to  pay  the 
plaintiff's  said  claim  if  he  would  keep  quiet  and  do  noth- 
ing against  said  property,  and  that  the  plaintiff  relying 
upon  such  assurance  and  agreement,  did  forbear  to  prose- 
cute his  said  attachment,  and  abandoned  the  same,  then 
there  was  a  sufficient  consideration  to  support  the  agree- 
ment to  pay  made  by  the  defendant  (if  the  jury  shall  find 
there  was  such  agreement,)  and  the  plaintiff  is  entitled  to 
to  recover  in  this  action.  And  in  determining  whether 
the  defendant  did  agree  to  pay  the  plaintiff's  claim,  the 
jury  may  construe  the  language  they  may  find  the  defend- 
ant to  have  used,  in  its  ordinary  and  popular  sense,  and  to 
give  to  it  such  construction  as  would  effectuate  the  inten- 
tion of  the  defendant  when  using  it. 

And  the  defendant  offered  the  five  prayers  following: 

1.  That  there  is  no  evidence  legally  sufficient  to  war- 
rant the  jury  in  finding  any  such  contract,  promise,  agree- 
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ment  or  undertaking  on  the  part  of  the  defendant,  as  tes- 
tified to  by  the  witnesses  in  this  cause,  as  will  entitle  the 
plaintiff  to  recover  in  this  action  the  amount  or  amounts 
set  out  in  the  plaintiff's  narr,y  or  any  amount  on  account 
of  any  undertaking  or  agreement  of  the  defendant  in  case 
of  any  forbearance  on  the  part  of  the  plaintiff  to  get  out 
an  attachment  against  John  Bowen,  Jr.,  even  if  the  jury 
find  that  the  plaintiff  did  forbear  to  get  out  an  attachment 
against  said  John  Bowen,  Jr.,  and  that  their  verdict  must 
be  for  the  defendant. 

2.  That  neither  the  evidence  given  by  the  plaintiff, 
Tipton,  and  the  witness,  Stewart,  and  no  other  evidence 
offered  in  this  cause,  or  all  of  it,  shows  or  discloses  any 
such  promise,  undertaking,  contract  or  agreement  on  the 
part  of  the  defendant  to  pay  the  debt  of  John  Bowen,  Jr., 
to  the  plaintiff,  in  case  of  any  forbearance  on  the  part  of 
the  plaintiff  to  sue  or  get  out  a  writ  of  attachment  against 
the  said  John  Bowen,  Jr.,  as  would  warrant  the  jury  in 
finding  a  verdict  for  the  plaintiff  in  this  cause,  and  there- 
fore, their  verdict  must  be  for  the  defendant. 

3.  That  if  the  jury  believe  all  the  testimony  of  the  plain- 
tiff as  to  the  conversation  which  took  place  between  the  . 
plaintiff  and  the  defendant  on  the  avenue  in  Towsontown, 
and  near  Mr.  Eobinson's  and  Mr.  Linzey's  restaurants,  and 
all  of  the  evidence  of  the  witness,  Stewart,  as  to  the  con- 
versation between  him  and  the  defendant,  as  testified  to 
by  said  witness,  Stewart,  and  that  the  plaintiff  did  not 
get  out  the  writ  of  attachment,  or  take  any  legal  steps  to 
collect  his  debts  against  John  Bowen,  Jr.,  yet  their  ver- 
dict must  be  for  the  defendant,  because  there  is  no  proof 
or  evidence  in  this  cause  to  show  that  plaintiff  did  agree 
with  or  promise  the  defendant  at  that  time,  or  in  that  con- 
versation on  the  avenue  in  Towsontown,  to  forbear  to  sue 
the  said  John  Bowen,  Jr.,  or  not  to  get  out  a  writ  of 
attachment  against  him. 

4.  That  there  is  no  evidence  in  this  cause  to  show  that 
there  was  any  contract  or  agreement  between  the  plaintiff 
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and  the  defeudant,  that  the  plaintiff  would  forbear  to  bring 
suit  against  John  Bowen,  Jr.,  or  would  forbear  to  get  out 
a  writ  of  attachment  against  John  Bowen,  Jr.,  for  a  cer- 
tain or  definite  time,  or  that  he,  plaintiff,  would  forbear  to 
sue  John  Bowen,  Jr.,  or  would  forbear  to  get  out  a  writ  of 
attachment  against  John  Bowen  for  a  reasonable  time,  or 
that  the  plaintiff  would  forbear  altogether  to  sue  John 
Bowen,  Jr.,  or  forbear  to  get  out  a  writ  of  attachment 
altogether,  and  therefore  their  verdict  must  be  for  the  de- 
fendant. 

5.  That  the  jury  in  making  up  their  verdict  in  this  case, 
are  not  to  take  into  their  consideration  the  testimony  of  Wil- 
liam Stewart,  as  evidence  tending  to  prove  any  contract  on 
the  part  of  the  defendant  to  pay  the  debt  of  John  Bowen, 
Jr.,  and  for  that  purpose  it  is  insufficient  in  law. 

The  defendant  excepted  specially  to  the  plaintiff's 
prayer : 

Ist.  Because  it  misstated  the  evidence. 

2nd.  Because  it  decided  facts. 

3d.  Because  the  instruction  contained  in  the  prayer  was 
not  warranted  by  either  count  of  the  plaintiff's  declaration. 

4th.  Because  said  prayer  submitted  to  the  jury  ques- 
tions to  be  passed  upon  by  them,  that  are  not  raised  by 
the  pleadings  in  this  case. 

The  Court  (Fowler,  J.)  granted  the  plaintiff'*  prayer, 
and  rejected  the  prayers  of  the  defendant.  The  defend- 
ant excepted,  and  the  verdict  and  judgment  being  against 
him,  he  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Miller,  Irving,  Ritchie,  and  Bryan,  J. 

Wm,  S,  Keechy  and  E.  B.  Boarman  for  the  appellant. 

An  action  to  recover  against  a  party  on  the  ground  of 
forbearance  to  sue  another  at  the  request  of  the  party  sued 
by  the  creditor,  can  only  be  maintained  by  the  creditor  in 
one  of  the  three  following  cases : 
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Ist.  Where  there  is  a  bontract  between  the  creditor  and 
the  party  sued,  that  the  creditor  will  forbear  to  sue  the 
party  owing  him  for  a  certain  definite  period  of  time. 
This  time  may  be  a  longer  or  shorter  period  of  time,  but 
it  must  be  for  a  certain  definite  period  of  time.  "  A  little 
time  "  is  no  time  at  all,  because  there  is  no  certainty  about 
it,  and  the  creditor  may  sue  the  next  hour  or  the  next 
minute.  Greath's  Adm'r  vs.  Sims,  5  Howard,  192  ;  Nor- 
ris  vs.  Crummey,  2  Band.,  328 ;  Alcock  vs.  Hilly  4  Leigh, 
622  ;  Pamell  vs.  Price,  3  Richardson,  121 ;  Bank  of  Utica 
vs.  Ives,  17  Wend.,  501 ;  Miller  vs.  Stem,  2  Barr,  286 ; 
Stalker  vs.  McDonald,  6  Hill,  93,  114;  Draper  vs.  Ro- 
meyn,  18  Barbour,  166 ;  Perkins  vs.  Proud,  62  Barb.,  420 ; 
President  of  the  Board  of  Police  of  Clarke  County  vs. 
Covington,  et  al.,  26  Miss.,  473 ;  Blackistone  Bank  vs.  Hill, 
10  Pick.,  133;  Philpot  vs.  Briant,  4  Bing.,  717;  Pierce 
vs.  Goldsberry,  31  Indiana,  52 ;  Place  vs.  McHvain,  38  N. 
T.,  96 ;  Fisher  vs.  Richardson,  Cro.  Jac,  47  ;  Morton  vs. 
Burn  and  Vaux,  7  Ad.  &  Ell.,  19;  Atlantic  National 
Bank  vs.  Franklin,  55  N.  Z,  235. 

Or  2nd.  There  must  be  a  contract  between  the  creditor 
and  the  party  sued,  that  the  creditor  will  forbear  to  sue 
the  original  debtor  for  a  reasonable  time.  This  must  be 
alleged  in  the  narr.  and  it  must  be  proved  as  set  out  there- 
in, and  then  the  jury  will,  under  the  proper  instructions 
from  the  Court,  pass  upon  the  question  as  to  whether  the 
period  for  which  the  creditor  has  forborne  to  sue  the  origi- 
nal debtor  is  a  reasonable  time  or  not.  Johnson  vs.  Which- 
cott,  1  Roll.  Abr.,  24  PI.  33 ;  King  vs.  Upton,  4  Greenleaf 
387 ;  Barnhurst  vs.  Cabbott,  Hard.,  5. 

Or  3d.  There  must  be  a  contract  between  the  creditor 
and  the  party  making  the  promise,  that  the  creditor  will 
forbear  entirely  to  sue  the  original  debtor.  Maples  vs. 
Sidney,  Cro.  Jac,  683 ;  Fisher  vs.  Richardson,  Cro.  Jac, 
47 ;  Johnson  vs.  Whichcott,  1  Roll.  Abr.,  24  PI.  33. 

In  order  that  forbearance  may  be  a  consideration,  there 
must  be  a  request  of  forbearance,  and  mere  forbearance 
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without  any  agreement  to  that  effect,  is  not  a  sufficient 
consideration.  McCorney  vs,  Stanley y  8  Cuahing,  85; 
Manter  vs.  Churchill,  127  Mass,,  1,  and  this,  although  the 
act  of  forbearance  was  induced  by  the  promise.  Manter 
V8,  Churchill,  supra. 

Forbearance  for  a  little  time,  or  sometime,  is  not  suffi- 
cient. 1  Roll,  Abr.y  23  PL,  25  and  26 ;  Atlantic  National 
Bank  o/N.  Y.  vs.  Franklin,  55  N.  Y.  Bep.,  235;  4  Bingham, 
717 ;  Comyn  Digest,  title.  Action  upon  the  Case,  Assumpsit, 
B.  1 ;  Lutunch  vs.  Htissey,  Cro.  Eliz.  19 ;  Older shaw  vs. 
King,  2H.dc  N.,  517. 

The  prayer  of  the  plaintiff  below  should  have  been  re- 
jected, and  the  first  four  prayers  of  the  defendant  should 
have  been  granted.  The  agreement  or  contract  must  be 
binding  on  both  parties,  or  it  binds  neither.  Davey  vs. 
Prendergrass,  bB.&  Aid.  187 ;  Bulteelvs.  Jerrold,  8  Price, 
467 ;  Peake's  Beport,  227,  I  B.  d  A.,  681 ;  1  Comyn  on 
Contracts,  page  2;  McCorney  vs.  Stanley,  8  Cush.,  85; 
Manter  vs.  Churchill,  127  Mass.,  31 ;  Chitty  on  Contracts, 
page  2  ;  Cooke  vs.  Oxley,  3  Term  Beports,  653  ;  McCulloch 
vs.  The  Eagle  Ins.  Co.,  1  Pick.,  278. 

John  I.  Yellotf,  for  the  appellee. 

The  demurrer  being  to  the  whole  declaration,  if  there 
was  one  good  count,  it  was  properly  overruled.  It  is  not 
necessary  to  allege  that  the  promise  was  in  writing,  that 
fact  is  matter  of  proof  entirely ;  and  if  the  evidence  shows 
the  promise  to  have  been  an  original  and  not  a  collateral 
undertaking,  there  is  no  necessity  to  show  in  the  proof 
that  the  promise  was  in  writing.  Elder  vs.  Warjield,  7 
H.  &  J.,  391.  (See  notes  to  this  case  in  Vol.  11-12  Brant- 
ly'sEd.,p.  284.) 

Under  either  count  in  the  declaration  it  was  necessary 
for  the  plaintiff  to  establish  the  amount  of  his  claim  against 
John  Bowen,  Jr.,  by  competent  evidence,  and  his  admis- 
sions of  the  amount  of  such  indebtedness  were  clearly  ad- 
missible for  the  purpose  of  establishing  it. 
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Whilst  a  witness  cannot  give  the  contents  of  a  written 
paper  as  a  rule,  it  is  always  competent  for  him  to  show  the 
simple  fact  that  a  paper  had  existed.  It  was  not  attempted 
to  show  the  character  or  contents  of  the  bond  spoken  of  in 
the  second  bill  of  exception,  but  the  witness  stated  the  fact 
simply  that  he  had  "  brought  two  witnesses  and  executed 
a  bond." 

A  collateral  undertaking  to  answer  for  another,  must 
be  in  writing,  under  the  Statute  of  Frauds ;  but  where 
there  is  a  superadded  consideration  for  the  promise,  dis- 
tinct from  the  original  liability,  such  promise  need  not  be 
in  writing,  as  it  is  an  original  undertaking,  and  not  within 
the  statute.  Whenever  the  creditor  parts  with  his  remedy 
against  the  first  debtor,  under  the  new  promise  of  the  third 
party,  and  is  obliged  to  rely  on  that  for  the  collection  of 
his  claim,  the  undertaking  is  an  original  one.  Wherever 
the  main  purpose  and  object  of  the  promisor  is  not  to 
answer  for  another,  but  to  subserve  some  purpose  of  his 
own,  the  promise  is  not  within  the  statute,  although  in  the 
form  to  pay  the  debt  of  another.  Elder  vs.  Warjield,  7 
K  dk  t/:,  391;  Small  vs,  Schaefer,  24  Md,,  143  ;  White,  et 
al.  V8,  Solomonsky,  et  al.,  30  Jfd.,  585. 

The  debtor,  John  Bo  wen,  Jr.,  made  himself  insolvent 
when  he  gave  to  his  father,  the  defendant,  all  his  property 
by  the  bill  of  sale.  The  plaintiff's  only  remedy  for  the 
collection  of  the  debt  was  by  the  contemplated  attachment 
proceeding,  in  which  the  defendant's  title  to  the  property 
in  the  bill  of  sale  would  have  been  assailed  on  the  ground 
of  fraud  and  collusion.  He  was,  therefore,  interested  per- 
sonally in  having  Tipton  abandon  the  same.  The  consid- 
eration for  the  promise  was  two-fold :  first,  the  surrender 
of  a  right  on  the  part  of  a  creditor ;  and  second}  a  benefit 
to  the  promisor,  either  of  which  was  sufficient  to  sup- 
port the  new  promise.  Emerick  vs,  Coaktey,  et  al.y  35 
Md,,  188;  Latorence  vs.  McCalmont,  2  Hotoard,  (Z7.  S.,) 
426. 
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It  is  the  province  of  the  Court  to  construe  all  written 
contracts,  but  that  of  the  jury  to  determine  the  nature  of 
an  oral  agreement,  and  to  find  the  intention  of  the  par- 
ties. 1  Chitty  on  Contracts^  103,  {Wth  Am,  Ed,;)  Guptill 
v3,  Damortj  42  MainCy  271 ;  Glohe  Works  vs.  Wright^  106 
Mass.,  316. 

The  plaintift's  prayer  went  farther  and  was  more  favor- 
able to  the  defendant  than  was  necessary,  in  that  the  jury 
was  required  to  give  such  construction  to  the  language 
found  to  have  been  used  by  the  defendant,  as  would  effec- 
tuate his  intention  when  using  the  same.  The  principles 
governing  the  construction  of  contracts  are  the  same^ 
whether  written  or  verbal,  and  one  of  the  cardinal  rules 
is  to  discover  and  give  effect  to  the  intention  of  the  par- 
ties. Where  the  terms  of  the  promise  admit  of  more 
senses  than  one,  it  is  to  be  construed  in  that  which  the 
promisor  intended  when  received  by  the  promisee.  1 
Chitty  on  Contracts,  104,  etc.,  Wth  Ed. 

It  was  not  necessary  that  the  plaintiff  should  have  for- 
mally relinquished  his  claim  against  the  debtor.  The 
abandonment  of  the  attachment  proceeding  then  began, 
and  a  relinquishment  of  that  remedy  was. a  sufficient  con- 
sideration. He  virtually  and  in  fact  finally  relinquished 
his  claim  against  John  Bowen,  Jr.,  and  allowed  the  de- 
fendant who  claimed  under  the  bill  of  sale  to  sell  all  his 
property. 

Irving,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  instituted  upon  an  alleged  promise  of  the 
appellant  to  the  appellee  to  pay  the  appellee  a  certain 
debt  of  John  Bowen,  Jr.,  the  appellant's  son,  in  consider- 
ation of  the  appellee's  forbearance  of  certain  attachment 
proceedings  about  to  be  instituted  by  him.  The  first 
count  in  the  declaration  is  in  strict  conformity  with  the 
form  prescribed  in  Art.  75,  section  22,  sub-section  24,  of 
the  Code.  The  demurrer  thereto,  therefore,  was  properly 
overruled.     The  second  count  was  somewhat  more  specific 
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as  to  the  character  of  the  claim  of  the  plaintiff  against  the 
defendant,  and  of  the  sait  about  to  be  instituted,  but  al- 
leged the  promise  of  the  defendant  substantially  as  in  the 
first  count ;  and  the  abandonment  of  plaintiff's  attachment 
proceedings  in  consequence  of  said  promise  is  distinctly 
averred,  and  the  failure  of  defendant  to  pay,  notwithstand- 
ing such  abandonment  is  similarly  averred  ;  so  that  there 
was  no  error  in  the  overruling  of  the  demurrer  to  the  sec- 
ond count.  In  fact,  the  demurrer  was  nof  pressed  by  the 
appellant  in  this  Court. 

To  sustain  the  plaintiff's  claim  against  the  defendant,  it 
was  necessary  to  prove  a  subsisting  honafde  claim  against 
John  Bowen,  Jr.,  which  plaintiff  was  about  to  sue  for,  in 
order  to  lay  a  foundation  for  the  defendant's  promise  to 
pay  it  in  consideration  of  forbearance.  The  existence  of 
such  claim  being  a  thing  to  be  found  by  the  jury  as  the 
subject  of  forbearance,  any  evidence  which  would  establish 
the  claim  as  against  John  Bowen,  Jr.,  in  a  suit  against 
him,  must,  in  the  nature  of  things,  be  evidence  in  a  suit  of 
this  kind  to  enforce  a  promise  of  payment  in  consideration 
of  a  forbearance  to  sue  on  such  cla^m.  No  higher  grade 
of  evidence  can  be  required  than  would  be  necessary 
against  the  debtor.  The  admissions  of  the  debtor,  there- 
fore, that  he  did  owe  the  plaintiff  the  amount  claimed,  or 
something  in  that  neighborhood,  was  certainly  evidence 
to  go  to  the  jury  by  way  of  establishing  such  claim.  The 
plaintiff  testified  directly  to  the  existence  of  the  debt  and 
also  the  admission  thereof  by  the  debtor.  The  first  excep- 
tion being  to  the  admission  of  this  as  evidence  was  prop- 
erly overruled.    ' 

The  plaintiff  after  testifying  to  the  amount  John  Bowen, 
Jr.,  owed  him,  proceeded  to  say,  that  he  put  the  claim  in 
the  hands  of  an  attorney  to  collect,  and  that  "  he  brought 
two  securities  and  executed  a  bond."  This  evidence  is  the 
subject  of  the  second  exception.  In  terms  the  exception 
is  to  all  this  evidence,  but  we  suppose  it  was  intended  to 
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be  confined  to  the  statement,  that  the  bond  tvas  executed^ 
without  the  production  of  the  bond.  The  fact  that  two 
securities  were  brought  for  the  purpose  of  giving  bond  in 
attachment,  was  clearly  competent ;  and  whether  the  sim- 
ple fact,  that  a  bond  was  executed  as  proceeding  from  this 
witness  was  admissible,  is  rendered  wholly  immaterial  by 
the  evidence  of  another  witness,  to  the  same  fact  at  a  sub- 
sequent stage  of  the  case,  which  was  admitted  without  ob- 
jection. 

The  instructions  granted  and  refused  form  the  subject 
of  the  third  exception.  The  first  four  prayers  of  the  de- 
fendant in  varied  form,  seek  to  take  the  case  from  the  jury 
on  the  ground  that  there  was  no  legally  sufficient  evidence 
to  justify  a  verdict  for  the  plaintiff.  The  Court  was  clearly 
right  in  rejecting  them.  The  proof  was,  that  John  Bowen, 
Jr.,  owed  the  plaintiff  and  the  claim  was  placed  in  the  hands 
of  an  attorney  for  collection,  who  exhibited  the  claim  both 
to  John  Bowen,  Jr.,  and  John  Bowen,  Sr.,  and  informed 
them  of  the  consequences  of  the  suit  which  he  was  in- 
structed to  institute.  After  information  of  this  claim, 
from  the  attorney  having  it  in  hand  for  suit,  the  appellant 
obtained  a  bill  of  sale  from  his  son,  John  Bowen,  Jr.,  for 
all  his  property.  The  appellee  then  went  to  see  the  ap- 
pellant, and  told  him  "he  was  going  to  send  the  sheriff  up 
that  day ;  that  he  was  not  going  to  stop  for  that  bill  of 
sale ;  it  was  all  a  fraud."  The  appellant  replied,  "  Don't 
you  do  nothing;  there  is  nothing  done  against  you; 
you  keep  quiet."  Appellee  said  he  did  "  not  know  what 
else  it  was  done  for  on  the  top  of  this  notice  to  John 
Bowen,  Jr.;  I  am  not  able  to  lose  the  money,'*  &c.  Ap- 
pellant replied,  "I  know  you  have  been  a  great  friend  of 
Johnny's;  nothing  is  done  against  you;  you  ought  to 
know  what  it  is  done  for ;  you  keep  quiet,  and  you  will 
have  your  money ;  I  guess  I  am  worth  it."  Appellee  said 
he  did  not  know  whether  he  was  or  not,  and  then  asked 
him  to  sign  a  note.     Appellant  declined,  saying,  "  no  I 
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sign  no  notes,  but  you  shall  have  your  money."  Appel- 
lee then  left  him,  and  relying  on  that  promise  called  im- 
mediately at  his  attorney's  and  stopped  the  proceedings, 
and  did  not  send  the  sheriflf  up,  as  was  to  be  done  that 
very  day.  In  addition  to  the  testimony  of  the  appellee, 
another  witness,  one  William  Stewart,  testified  that  John 
Bowen,  Sr.,  told  him  "his  son  John  owed  Tipton  a  good 
deal  of  money,"  and  said,  "I  told  him  he  should  have  his 
money,  and  he  shall  have  it."  He  also  said,  if  he  "  had 
let  Tipton  go  on  he  would  have  broken  John  up,  and  he 
wished  he  had  let  him  do  so."  The  appellant  denied  these 
conversations,  and  offered  evidence  of  a  diflferent  charac- 
ter ;  but  the  question  raised  by  the  prayers  depends  en- 
tirely upon  whether,  assuming  the  plaintiflTs  evidence  to 
be  true,  there  was  legally  sufficient  testimony  to  warrant 
a  recovery  by  the  plaintiiBf.  We  think  there  was,  and 
that  these  prayers  of  the  defendant  were  properly  re- 
jected. 

Mr.  Addison,  in  his  valuable  work  on  Contracts,  Vol.  1, 
p.  ll,(8^AjE^d.,)  states  the  law  to  be  as  follows:  "Forbear- 
ance of  legal  or  equitable  rights  forms  a  good  considera- 
tion for  an  undertaking,  and  will  make  it  binding,  and 
this,  even  though  no  actual  benefit  accrue  to  the  party 
undertaking.  If  the  plaintiflf,  for  example,  at  the  request 
of  the  defendant,  forbears  to  institute  legal  proceedings, 
or  discontinues  legal  proceedings  already  commenced, 
against  a  third  party  for  the  enforcement  of  a  lawful 
claim  or  demand  for  any  convenient  or  reasonable  period, 
or  suspends,  or  withdraws  an  execution,  or  a  distress 
against  the  goods,  or  the  person  of  such  third  party,  the 
suspension  or  withdrawal  of  such  execution  or  distrei^,  or 
the  forbearance  of  further  proceedings,  forms  a  sufficient 
consideration  for  a  promise  by  the  defendant,  to  pay  money 
to  the  plaintiff,  or  to  satisfy  the  full  amount  of  his  claim." 
It  is  to  be  noted  that  this  statement  of  the  law  makes  the 
actual  forbearance,  pursuant  to  request,  and  in  reliance 
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on  the  promiae  to  pay  for  it  accompanying  the  request,  the 
consideration  perfecting  the  contract  or  agreement,  so  as 
to  bind  the  person  so  requesting,  to  pay  for  the  forbear- 
ance accorded.  Numerous  authorities  exist  for  this  state- 
ment of  the  law,  but  we  content  ourselves  with  citing  a 
few  of  them :  Smith  vs.  Algar^  I  B.  dk  Ad,y  603 ;  Morton 
V8,  Burn  &  Vaux^  7  Ad,  &  EIL,  19 ;  Jones  vs.  Ash- 
bumhamy  4  East,  463,  (&c.  It  was  "  the  forbearance/*  this 
Court  says,  in  Emerick  vs.  Goakley,  35  Md.,  190,  which  con- 
stituted the  consideration  in  that  case.  Without  forbear- 
ance, in  fact,  there  could  be  no  consideration  for  the  prom- 
ise. A  written  agreement  could  be  so  constructed  as  to 
coerce  forbearance ;  but  in  parol  agreements  of  this  kind, 
the  mutuality  is  effected  by  actually  according  the  for- 
bearance in  pursuance  of  the  request  and  the  promise. 
This  is  the  substance  of  Lord  Dbnman's  decision  in  Morton 
vs.  Burn  dk  Vaux,  7  Ad.  <&  Ell,  19.  There  it  was  objected 
that  the  contract  declared  on  lacked  mutuality,  but  this  dis- 
tinguished Judge  overruled  the  objection,  and  said,  unless 
the  plaintiff  did  forbear,  he  could  not  sue  on  the  defend- 
ant's promise ;  and  all  that  it  was  necessary  to  aver  was 
that  he  had  forborne,  which  was  the  condition  to  make  the 
defendant  answerable  on  his  promise.  Thus  it  appears 
that  it  is  the  act  of  forbearance  which  makes  the  consider- 
ation, when  that  forbearance  is  induced  by  the  request  of 
another,  and  the  promise  to  do  something  in  return  for  it. 
A  bare  agreement  to  forbear,  without  forbearance  in  pur- 
suance of  it,  would  give  no  right  of  action  against  a  party 
asking  for  it  and  promising  to  pay  for  it.  There  would  be 
nothing  to  pay  for.  In  Ghitty  and  Parsons  it  is  laid  down, 
that  an  agreement  to  forbear  is  a  good  consideration,  and 
this  is  consistent  with  all  the  authorities,  for,  of  course, 
there  must  be  a  " consensus,*  or  there  is  no  contract  to 
enforce.  How  that  ^^ consensus**  is  reached  and  the  con- 
tract perfected  is  most  philosophically  stated  in  Anson  on 
Contracts.  , 

19  V.  64. 
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On  page  74  of  that  work,  (2nd  Ed.)  the  law  is  thus  laid 
down :  "  When  the  consideration  for  a  promise  is  an  act  or 
forbearance^  the  contract  is  said  to  be  made  upon  considera- 
tion executed.  This  arises  when  either  the  offer  or  the 
acceptance  is  signified  by  one  of  the  parties  doing  all  that 
he  is  bound  to  do  under  the  contract  so  created."  Again, 
on  page  89,  this  author  says,  "  a  contract  arises  upon  exe- 
cuted consideration  when  one  of  the  two  parties  has  either 
in  the  act  which  amounts  to  a  proposal,  or  the  act  which 
amounts  to  an  acceptance,  done  all  that  he  is  bound  to  do 
under  the  contract,  leaving  an  outstanding  liability  on  one 
aide  only."  It  is  "a  consideration  executed  upon  request," 
and  completes  the  agreement.  It  is  the  doing  what  was 
requested  to  be  done,  upon  promise  of  payment  for  doing 
it  that  makes  the  agreement.  We  think  this  is  the  gener- 
ally accepted  law;  and  it  is  certainly  reasonable  and  tends 
to  the  promotion  of  right.  The  case  of  Mauler  va,  Chur- 
chilly  127  Mass.y  31,  seems  to  teach  a  different  doctrine  ; 
but  it  introduces  a  refinement  tending  to  defeat  rather 
than  to  promote  right.  It  is  in  conflict  with  all  the  other 
cases  we  have  found  as  we  understand  them. 

The  case  before  us  clearly  falls  within  the  principles  so 
clearly  stated  by  Mr.  Anson,  and  appositely  illustrates  the 
law  as  he  states  it.  The  appellee  had  a  bona  fide  claim 
against  appellant's  son — a  claim  admitted  by  the  son,  and 
therefore  enforceable.  Having  taken  a  bill  of  sale  for  all 
his  son's  property,  he  did  not  want  his  title  under  the  bill 
of  sale  attacked  by  an  attachment  which  the  appellee  in- 
formed him  he  was  about  to  sue  out,  in  disregard  of  the 
bill  of  sale,  which  appellee  charged  to  be  fraudulent. 
Thereupon  the  appellant  requested  the  appellee  to  do 
nothing,  assuring  him  he  should  have  his  money,  and  that 
he  was  worth  it.  This  was  done  in  such  a  way  and  in 
such  language  that  a  jury  might  reasonably  find  it  to  be  a 
promise  to  pay.  Relying  on  it  as  such,  appellee  desisted, 
abandoned  his  attachment,  and  the  appellant  was  not  dis- 
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turbed  in  the  possession  of  the  property  acquired  by  the 
bill  of  sale,  as,  without  the  request  and  promise,  he  would 
have  been  on  that  very  day.  The  appellee  did  all  he  was 
requested  to  do,  "leaving  the  outstanding  liability"  only 
on  the  side  of  the  appellant,  if  the  jury  should  find  the 
facts  as  the  evidence  warranted.  It  thus  appears  to  fulfil 
exactly  all  the  requirements  of  the  law  of ''^  a  consider- 
ation executed,"  as  already  stated.  Testing  the  plaintiflTs 
prayer  by  the  law  as  we  find  it  laid  down,  we  think  the 
criticisms  upon  it  are  not  well  founded.  If  the  facts  it 
enumerates  are  found  by  the  jury,  they  are  told  that  a 
sufficient  consideration  existed  for  the  defendant's  promise 
if  they  find  from  the  evidence  that  he  did  promise.  They 
are  not  told  they  must  find  such  promise  from  the  facts ; 
but  if  they  found  the  facts  stated,  they  were  at  liberty  to 
find  a  sufficient  consideration  for  the  promise,  or  agree- 
ment, and  if  they  found  an  agreement,  then  the  plaintiflf 
was  entitled  to  recover.  The  whole  question  was  left  to 
the  jury,  even  to  the  construction  of  the  language  used, 
and  whether  that  amounted  to  a  promise,  and  was  intended 
as  such.  Being  a  contract  wholly  in  parol  this  was  their 
province.  1  Ghitty  on  Contracts,  103  and  104.  The  ob- 
jection that  nothing  was  said  in  the  prayer  about  forbear- 
ing a  reasonable  time,  was  unsubstantial,  because  the  fact 
they  were  told  to  find  was  entire  abandonment  of  the  attach- 
ment. The  greater  certainly  includes  the  less.  If  the 
declaration  alleged  a  reasonable  time  as  that  which  was 
to  be  accorded,  entire  abandonment  of  the  writ  was,  at 
least,  equal  to  reasonable  delay.  We  can  find  no  ground 
of  reversal  in  the  granting  of  this  instruction. 

The  fifth  prayer  of  the  defendant  was  properly  rejected. 
By  it  the  jury  were  to  be  instructed  in  making  up  their 
verdict  not  to  regard  or  "  take  into  their  consideration  the 
testimony  of  William  Stewart,  as  evidence  tending  to 
prove  any  contract  on  the  part  of  the  defendant  to  pay  the 
debt  of  John  Bowen,  Jr.,  and  for  that  purpose  it  was 
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wholly  insufficient  in  law."  This  prayer  was  grossly  cal- 
culated to  mislead  the  jury.  If  it  did  not  contain  all  that 
was  necessary,  standing  alone,  to  make  an  effective  con- 
tract between  the  parties,  it  certainly  did  tend  to  prove 
that  the  defendant  had  promised  to  pay  the  plaintiff  his 
claim,  and  by  it  had  secured  a  stoppage  of  proceedings, 
which  would  have  broken  the  son  up.  The  evidence  of 
the  witness,  Stewart,  has  heretofore  been  stated,  and  we 
will  not  repeat  it.  The  jury  would  have  understood  the 
prayer  as  excluding  that  evidence  altogether,  and  in  fact 
it  was  erroneous  in  saying  that  Stewart's  testimony  did 
not  tend  to  prove  a  contract.  It  certainly  tended  to  sus- 
tain the  plaintiff's  statement  on  oath ;  and  therefore  tended 
to  sustain  a  contract,  and  even  standing  alone  it  indicated 
that  he  had  stopped  the  plaintiff  from  proceeding  against 
the  son  and  breaking  him  up  by  promising  to  pay  him, 
though  it  may  not  have  been  altogether  sufficient  by  itself 
to  fully  establish  the  contract.  But  this  we  are  not  called 
on  to  decide.  It  was  certainly  corroborative,  and  the 
prayer  was  misleading. 

Judgment  affirmed, 
(Decided  20th  November,  1885.) 


Solomon  S.  Ecker,  Executor  of  Jonas  Ecker  vs. 
The  First  National  Bank  of  New  Windsor, 
Maryland. 

Sunday — Judicial  notice — Judgment — Mistake  in   date — 
Amendment. 

The  Court  is  bound  to  take  judicial  notice  that  a  giyen  day  of  the 
month  in  a  giyen  year  fell  on  Sunday. 
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A  judgment  actually  rendered  on  Sunday  is  nugatory,  and  will  not 
support  an  execution. 

A  mistake  in  the  date  of  a  judgment  may  be  corrected  by  the  Court, 
even  after  the  expiration  of  the  Term  at  which  it  was  entered. 

Appeal  from  the  Circuit  Court  for  Carroll  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Ybllott, 
Irving,  and  Bryan,  J. 

James  McSherry,  and  Charles  B.  RohertSy  Attorney- 
General,  for  the  appellant. 

Wm.  P.  Maulshyy  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court 

The  appeal  in  this  case  is  from  the  overruling  of  a 
motion  to  quash  an  execution.  The  execution  itself  ap- 
pears upon  its  face  to  be  regular,  and  there  is  no  disclosure 
thereby  of  any  illegality  in  the  judgment  recited.  But  in 
the  reasons  assignefd  in  support  of  the  motion  it  is  alleged 
that  the  judgment  was  rendered  on  Sunday,  the  23d  of 
December,  1883,  and  is  therefore  null  and  void ;  and  being 
null  and  void,  no  valid  execution  could  issue  thereon. 

On  the  hearing  of  the  motion  to  quash,  the  short  entry 
of  the  judgment,  as  it  appears  on  the  docket  of  the  Court, 
and  all  the  entries  relating  thereto,  with  certain  other 
papers  on  file  in  the  cause,  were  offered  in  evidence,  and 
are  embodied  in  a  bill  of  exception  taken  by  the  appel- 
lant. And  upon  the  evidence  thus  produced,  and  em- 
bodied in  the  exception,  the  question  is,  whether  the  judg- 
ment be  really  void  by  reason  of  the  date  it  bears. 

It  is  certainly  true  that  the  Court  is  bound  to  take  judi- 
cial notice  of  the  fact  that  the  23d  of  December  in  1883, 
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was  Sunday ;  and  it  is  equally  true,  that  Sunday  is  not 
dies  juridicus;  and  therefore,  if  we  were  compelled  to 
presume  conclusively,  from  the  mere  fact  of  the  date,  and 
notwithstanding  clear  evidence  to  the  contrary,  that  the 
judgment  was  in  fact  actually  rendered  on  Sunday,  the 
judgment  would  be  nugatory,  and  would  not  support  the 
execution.  But  the  record  abundantly  shows  that  the 
judgment  was  not  in  point  of  fact  rendered  on  a  Sunday ; 
that  the  cause  had  been  tried  before  the  C!ourt  without 
the  intervention  of  a  jury,  and  that  some  time  after  the 
trial  an  order  was  given  to  the  clerk  by  the  Judges  who 
heard  the  case,  to  enter  the  judgment  upon  their  findings 
of  fact,  as  of  a  particular  date,  and  that  date  happetied  to 
be  Sunday ; — a  date  inserted  in  their  order  by  mere  mis- 
take and  inadvertence.  According  to  the  subsequent  cer- 
tificate of  the  Judges  filed  in  the  cause,  the  mistake  com- 
mitted by  them,  in  giving  the  order  for  the  entry  of  the 
judgment,  consisted  in  directing  the  judgment  to  be 
entered  as  of  the  23d  of  December,  instead  of  the  23d  of 
November,  1883.  This  certificate  was  filed  in  the  cause 
for  the  correction  of  the  mistake  that  had  been  committed 
in  matter  of  date  merely  ;  but  as  the  certificate  was  filed 
after  the  expiration  of  the  term  at  which  the  cause  was 
tried,  and  as  of  which  the  judgment  was  entered,  the  ques- 
tion is  raised  as  to  the  right  and  power  of  the  Judges  to 
amend  the  judgment,  by  the  correction  of  the  mistake 
thus  committed  in  respect  to  the  date  thereof,  after  the 
expiration  of  the  term. 

As  a  general  principle  it  is  doubtless  true,  as  laid  down 
by  Sir  Edward  Coke,  that  "during  the  terme  wherein  any 
judicial  act  is  done,  the  record  remaineth  in  the  brest  of 
the  Judges  of  the  Court,  arid  in  their  remembrance,  and 
therefore  the  roll  is  alterable  during  that  terme,  as  the 
Judges  shall  direct ;  but  when  the  terme  is  past,  then  the 
record  is  in  the  roll,  and  admitteth  no  alteration,  averment, 
or  proof  to  the  contrarie."     Co.  Litty  260a.     And  from 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  295 


Ecker,  Ex'r  m.  First  Nat'l  Bank  of  New  Windsor. 

this  general  principle  it  results,  and  it  has  been  repeatedly 
80  held,  that  a  judgment  is  amendable  at  common  law,  in 
substance  or  in  form  at  any  time  during  the  terra  of  which 
it  is  signed  ;  and  after  that  time,  even  after  error  brought 
and  in  nullo  est  erratum  pleaded,  it  has  been  repeatedly 
held  that  a  judgment  is  amendable  for  any  mere  clerical 
misprision,  or  for  any  mere  mistake  of  calculation,  or  want 
of  proper  form,  and  the  like.  2  Arch.  Prac.  (2d  Am.  from 
2d  London  Ud.,)  276,  and  cases  there  cited ;  1  Com.  Dig. 
tit  Amendment,  (-B.)  and  note  u. 

In  Sadler  vs.  Evans.  4  Burr.,  1984-1990,  the  question  of 
the  power  of  the  Court  over  its  judgment  after  the 
lapse  of  the  term,  was  largely  discussed  both  by  counsel 
and  the  Court.  In  that  case  the  application  for  correction 
was  made  a  year  after  judgment,  and  after  a  writ  of  error 
brought,  and  that  writ  non  prossed.  And  though  the  ap- 
plication was  in  thatclstse  refused,  yet  Lord  Mansfield  said 
that  "If  a  manifest  miscomputation,  or  any  plain  mistake 
in  figures  should  appear  on  the  face  of  the  record,"  he 
should  think  it  might  be  amended.  And  the  other  three 
Judges  concurred  in  refusing  the  rule  because,  as  they 
said,  to  grant  the  rule  would  be  substantially  to  alter  the 
judgment,  "not  in  a  matter  of  mere  mistake,  but  of  judy- 
ment.  Therefore,  at  such  a  distance  of  time,  it  would  be 
very  inconvenient  to  alter  it :  it  might  be  a  bad  precedent. 
And  for  that  reason,  and  that  only,  they  were  against 
granting  the  rule."  The  same  Court,  in  the  more  recent 
case  of  Doe  vs.  Perkins,  3  T.  R.,  750,  fully  recognized  and 
acted  on  the  right  of  the  Court  to  amend  its  judgment 
after  the  lapse  of  the  term,  in  respect  to  the  manner  and 
form  of  the  entry  thereof;  and,  in  answer  to  the  objection 
that  the  application  came  too  late,  the  Court  said  there 
was  no  foundation  for  such  an  objection  ;  that  the  prac- 
tice of  such  amendments  was  of  long  duration,  and  was 
of  great  utility  to  the  suitors,  and  the  amendment  might 
be  made  at  any  time.     And  so  in  this  State,  the  right 
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of  amendment  of  the  judgment  after  the  lapse  of  the 
term,  and  even  after  appeal  prosecuted,  has  been  fully 
sanctioned  and  acted  upon  by  the  former  Court  of  Appeals. 
In  the  case  of  Kent  vs.  Lylea,  1G.dk  «/.,  73,  78,  the  judg- 
ment below  had  been  entered  up  against  an  administrator 
de  bonis  propriis,  when  it  should  have  been  de  bonis  intes- 
tali  si  nony  &c.y  and  it  was  held  that  such  judgment  was 
amendable  by  the  Court  below,  and  being  so  amendable 
the  Court  of  Appeals  would  make  the  amendment  and 
allow  the  judgment  to  stand. 

The  record  fully  shows  the  time  at  which  the  trial  of  the 
cause  occurred,  and  also  the  time  at  which  the  judgment 
was  in  fact  entered ;  and  within  the  principle  of  the  au- 
thorities referred  to,  we  are  clearly  of  opinion  that  it  was 
entirely  competent  to  the  Court  below  to  correct  the  date, 
which,  by  mistake  or  inadvertence,  had  been  given  the 
judgment.  The  ruling  of  the  Court  below  must  therefore 
be  affirmed. 

Judgment  affirmed. 
(Decided  20tli  November,  1885.) 


WiLHELMINA   ZiMMER,    and    JoHN     ZiMMER,    her    hu8- 

band,  and  Edward   H.  Hartung  vs.  Charles  0. 
Miller. 

Appeal — Rehearing — Fraudulent  conveyanee — Uvidence  of 
fraudulent  intent — Burden  of  proof. 

No  appeal  lies  from  an  order  of  a  Court  of  equity  dismissing  a  peti- 
tion for  a  rehearing. 

In  order  to  justify  the  annulment  of  a  deed  as  void  under  the  Statute 
of  13  Eliz.,  chap.  5,  because  made  with  intent  to  delay,  hinder,  or 
defraud  the  creditors  of  the  grantor,  it  is  necessary  to  prove  a 
fraudulent  intent. 
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The  intent  with  which  a  grantor  executes  a  deed,  mast  be  gathered 
from  the  deed  itself,  and  from  his  acts  and  the  surrounding  circum- 
stances. And  when  those  circumstances  are  of  such  a  character  as 
to  lead  to  the  inference  that  there  has  been  a  fraudulent  intent,  the 
onus  of  disproving  fraud  rests  on  the  parties  to  the  transaction. 

Z.  and  his  wife  made  a  joint  and  several  single  bill  to  M.  On 
making  application  for  payment,  M.  was  told  by  Z's  wife  that  she 
intended  to  convey  the  property  in  question  to  her  son,  an  infant. 
A  deed  for  the  property  was  in  fact  so  made  by  her  and  Z.  on  the 
20th  of  December,  1881,  which  was  not  recorded  until  the  11th  of 
August,  1882.  Neither  of  the  grantors  had  any  other  property  at 
the  date  of  the  deed,  and  after  the  conveyance  they  still  continued 
in  possession.  On  a  bill  filed  by  M.  against  the  grantors  and 
grantee  to  have  the  deed  set  aside  for  fraud,  it  was  Held  : 

That  these  facts  imposed  on  the  defendants  the  ontu  of  proving  a 
sufficient  consideration,  to  sustain  the  validity  of  the  deed. 

Appeal  from  the  Circuit  Court  for  Allegany  County,  in 
Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Ybllott, 
Miller,  Irving,  and  Bryan,  J. 

J.  H,  GordoUy  for  the  appellants. 

William  «/.  Read,  for  the  appellee. 

Yellott,  J.,  delivered  the  opinion  of  the  Court. 

The  appellee,  a  creditor  of  Wilhelmina  and  John  Zim- 
mer, instituted  a  suit  in  the  Circuit  Court  for  Allegany 
County  sitting  in  equity,  for  the  purpose  of  obtaining  a 
decree  to  annul  and  set  aside  a  deed  of  conveyance  of  cer- 
tain real  estate  made  by  them  to  Edward  H.  Hartung,  an 
infant  son  of  the  said  Wilhelmina  by  a  former  husband. 
The  bill  of  complaint  alleges,  that  when  said  deed  was  ex- 
ecuted, the  grantors  were  largely  indebted  to  the  plain- 
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tiff;  that  they  had  no  other  property  from  which  a  fund 
might  be  derived  for  the  liquidation  of  their  indebtedness, 
and  that  the  conveyance  of  said  real  estate  was  fraudu- 
lently made  for  a  simulated  and  pretended  consideration, 
and  with  an  intent  to  hinder,  delay  and  defraud  the  plain- 
tiff and  other  creditors  in  their  efforts  to  accomplish  the 
collection  of  their  claims. 

The  plaintiff's  evidence  discloses  the  following  facts, 
which  appear  upon  the  record  without  contradiction, 
as  antecedently  to  the  passage  of  the  decree,  the  defend- 
ants adduced  no  proof,  but  simply  relied  upon  the  nega- 
tion presented  by  their  answer,  which  is  not  supported  by 
the  verification  of  an  affidavit :  Wilhelmina  and  John 
Zimmer,  together  with  one  Christian  Hartung,  now  de- 
ceased, executed  a  joint  and  several  single  bill  for  ^he 
payment  of  the  sum  of  money  claimed  by  the  appellee. 
This  indebtedness  existed  when  the  deed  was  executed, 
and  has  never  been  liquidated.  When  the  real  estate 
was  thus  conveyed,  neither  of  the  grantors  owned  any 
other  property.  After  the  conveyance,  they  still  continued 
in  possession,  and  do  not  now  own  any  other  property. 
Anterior  to  the  institution  of  these  proceedings  in  equity, 
the  other  obligor  died  insolvent ;  and  after  the  inception 
of  this  suit,  an  action  at  law  was  commenced  against  the 
surviving  obligors,  and  has  resulted  in  the  rendition  of 
a  judgment  against  the  said  Wilhelmiua  and  her  hus- 
band. 

It  is  further  revealed  by  the  evidence  in  the  record, 
that  antecedently  to  the  execution  of  the  deed,  the  plaintiff 
made  application  for  the  payment  of  the  money  due  him, 
and  was  then  told  by  Wilhelmina  Zimmer  that  she  in- 
tended to  make  a  conveyance  to  her  son,  Edward,  of  the 
property  now  in  controversy.  This  purpose  was  carried 
into  effect  by  the  deed  executed  on  the  20th  day  of  De- 
cember, 1881,  but  which  was  not  recorded  until  the  11th 
day  of  August,  1882. 
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Upon  the  presentation  of  these  facts  the  learned  Judge 
in  the  Circuit  Court  passed  a  decree  setting  aside  the 
deed  as  fraudulent,  and  directing  a  sale  of  the  real  estate 
described  in  the  proceedings  for  the  purpose  of  providing 
a  fund  for  the  payment  of  the  claims  of  the  appellee  and 
other  creditors.  Soon  after  the  passage  of  this  decree,  a 
petition  was  filed  for  a  rehearing.  On  this  application, 
proceedings  were  had  and  testimony  taken ;  and,  after  an 
argument  by  the  solicitors  of  the  respective  parties  the 
Court  refused  to  re-open  the  case  and  dismissed  the  peti- 
tion. 

There  has  been  an  appeal  taken  from  the  decree,  and 
also  from  the  order  dismissing  the  petition  for  a  rehearing. 
It  must  be  clearly  apparent  that  there  can  be  no  recogni- 
tion of  the  right  of  appeal  from  the  order,  and  that  an 
effort  to  bring  the  questions  thus  determined  by  the  Court 
below  into  this  Court  for  adjudication  cannot  be  success- 
ful. There  is,  perhaps,  no  principle  more  firmly  estab- 
lished by  numerous  decisions  in  this  State  than  that  there 
can  be  no  appeal  from  the  determination  by  a  Court  of 
equity  of  questions  addressed  to  its  sound  discretion. 
There  is  a  perceptible  analogy  between  an  application  for 
a  rehearing  and  a  motion  for  a  new  trial  in  a  Court  of  law ; 
and  in  either  case  the  party  affected  by  an  adverse  ruling 
<»nnot  invoke  the  interposition  of  an  appellate  tribunal 
for  the  correction  of  supposed  errors.  Waring,  et  al.  vs. 
Turtoriy  Trustee,  44  Md.,  546 ;  Hughes  vs.  Jones,  2  Md.  Ch. 
Dec,  289. 

It  follows  that  none  of  the  proceedings  growing  out  of 
the  application  for  a  rehearing  are  properly  before  this 
Court  for  revision ;  and  that  the  propriety  of  the  decree, 
annulling  the  deed  of  conveyance  and  directing  a  sale  of 
the  real  estate,  in  order  to  create  a  fund  for  the  liquida- 
tion of  the  claims  of  creditors,  is  the  sole  question  pre- 
sented for  solution. 
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In  the  Circuit  Court  the  transactions  which  resulted  in 
the  deed  of  conveyance  were  adjudged  to  be  covinous,  and 
the  deed  was  declared  to  be  null  and  void  on  the  ground 
that  the  Statute  of  13th  Elizabeth,  ch.  6,  which  has  always 
been  recognized  as  operative  in  this  State,  renders  invalid 
any  transfer  of  real  estate  made  with  intent  to  delay,  hin- 
der or  defraud  the  creditors  of  the  grantor.  In  order  to 
justify  the  annulment  of  a  deed  it  is,  therefore,  necessary 
to  prove  a  fraudulent  intent,  and  here  an  apparent  diffi- 
culty is  interposed ;  for  although  the  actions  of  men  can 
be  conclusively  proven,  the  motives  which  lurk  in  their 
bosoms  and  control  their  actions  are  not  susceptible  of 
positive  proof.  In  most  cases  fraud  must  be  inferred  from 
facts  established  by  competent  evidence.  As  has  been 
said  by  the  Supreme  Court  of  Michigan  in  the  very  recent 
case  of  Hough  vs.  DickeraoUy  24  N,  JV,  Reporter^  812, 
"  Fraud,  like  any  other  fact,  may  be  proved  by  any  facts 
or  circumstances  which  satisfy  the  mind  by  a  preponder- 
ance of  the  evidence  in  any  given  case  of  its  existence,  and 
many  times  it  is  inferred,  and  properly  so,  from  circum- 
stances, and  often  cannot  be  proved  in  any  other  way." 

As  was  said  by  this  Court  in  Ecker  V8,  McAllister,  45  Md,, 
309,  "  The  intent  with  which  a  grantor  executes  a  deed 
must  be  gathered  from  the  deed  itself,  and  from  his  acts 
and  the  surrounding  circumstances."  It  would  therefore 
seem  to  be  an  established  rule,  that  when  those  circum- 
stances are  of  such  a  character  as  to  lead  to  the  inference 
that  there  has  been  a  fraudulent  intent,  the  onvs  of  dis- 
proving fraud  rests  on  the  parties  to  the  transaction.  As 
the  Court  said  in  the  case  just  cited,  ** Every  person  of 
sound  mind  is  presumed  to  intend  the  necessary,  natural 
or  legal  consequences  of  his  deliberate  act."  If,  there- 
fore, the  grantor,  knowing  that  he  has  creditors,  makes  a 
disposition  of  his  entire  property,  placing  it  beyond  their 
reach,  under  such  circumstances  as  appear  in  this  record, 
it  may  be  presumed  that  he  was  actuated  by  an  intent 
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which  ought  not  to  receive  the  saDction  of  a  Court  of 
equity ;  and  when  he  is  confronted  by  this  presumption, 
it  is  incumbent  on  him  to  meet  it  with  countervailing 
proof. 

The  record  in  this  cause  contains  evidence  which  estab- 
lishes the  truth  of  the  averment,  that  the  grantors  were 
indebted  to  the  appellee,  and  that  they  had  no  other  prop- 
erty except  that  transferred  to  their  co-defendant  in  the 
suit,  by  the  deed  of  conveyance  which  has  thus  been  as- 
sailed. It  is  not  intended  to  assert,  as  a  rule  not  to  be  de- 
viated from  in  any  case,  that  a  party  indebted  may  not 
make  a  conveyance  without  encountering  the  presumption 
of  a  covinous  design.  But,  in  view  of  the  facts  already 
recited,  and  of  the  further  proof  in  this  cause,  that  when 
applied  to  for  payment  one  of  the  grantors  expressed  the 
intention  to  convey  the  property  to  her  infant  son,  that 
such  conveyance  was  actually  made,  and  that  the  grantors 
have  subsequently  remained  in  possession,  proof  of  the 
payment  of  a  sufficient  consideration  was  essential  to  the 
maintenance  of  the  validity  of  the  deed.  As  Chancellor 
Kent  remarked  in  an  analogous  case,  *' To  rest  entirely 
on  the  naked  assertion  of  payments,  without  any  proof  in 
support  of  them,  is  a  circumstance  leading  to  the  most  un- 
favorable inferences."  Hildreth  vs.  SandSy  2  John.  Ch,^ 
45.  And  when,  as  the  proof  shows,  the  deed  was  with- 
held from  record  for  an  unusual  period  of  time,  the  secresy 
of  the  transaction  adds  weight  to  the  presumption  which  it 
is  incumbent  on  the  parties  to  the  conveyance  to  overcome 
by  satisfactory  evidence.  In  the  case  of  Callan  vs.  Stat- 
harriy  et  al.y  23  Howard,  477,  where  the  facts  and  circum- 
stances were,  in  many  respects,  similar  to  those  revealed 
by  this  record,  the  Supreme  Court  of  the  United  States 
determined  that  **  proof  of  the  payment  of  the  considera- 
tion was  vital  to  uphold  the  deed,  when  the  evidence  was 
in  the  defendant's  possession,  and  the  transaction  was 
secret," 
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In  the  absence  of  such  proof,  there  was  no  error  in  the 
adjudication  of  the  Circuit  Court,  and  its  decree  should 
therefore  be  affirmed. 

Decree  affirmed^  with 

costs  to  appellee. 
(Decided  20tli  November,  1885.) 


The  Atlantic  and  George's  Creek  Consolidated 
Coal  Company  of  Baltimore  vs.  The  Maryland 
Coal  Company. 

Removal  of  a  Case — Discretion  of  Court. 

A  cause  originating  in  Allegany  County,  was  upon  the  suggestion  of 
the  plaintiff,  removed  to  Washington  County  for  trial.  In  the 
Circuit  Court  for  Washington  County,  on  the  application  of  the 
defendant  to  have  the  case  removed  to  some  other  Court  of  the  same 
Circuit,  the  Court  passed  an  order  for  its  removal  to  Garrett  County- 
Before  the  record  was  actually  transmitted  to  the  Circuit  Court  for 
Garrett  County,  and  during  the  term,  at  which  the  order  for  removal 
was  passed,  the  Court  changed  its  order,  and  directed  the  record  to 
be  transmitted  to  the  Circuit  Court  for  Carroll  County.  During 
the  same  term,  the  defendant  filed  a  petition,  asking  the  Court  to 
strike  out  Carroll,  and  re-insert  Garrett  in  the  order  for  removal. 
This  petition  the  Court  dismissed,  and  overruled  the  motion  to 
strike  out  Carroll  and  re-insert  Garrett.  On  appeal  from  the  order 
of  the  Court  changing  the  order  for  removal  by  striking  out 
Garrett,  and  inserting  Carroll,  and  from  the  order  dismissing  the 
petition  of  the  defendant  to  restore  the  order  to  its  original  form, 
it  was  Held  : 

That  as  the  case  had  not  been  actually  transmitted  to  the  Court  for 
Garrett  County,  to  which  it  was  removed,  the  jurisdiction  of  the 
Court  passing  the  order  was  not  ousted  by  the  order,  but  Qpn tinned, 
and  the  rescission  of  the  order  already  passed,  and  the  passage  of  a 
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new  order  sending  the  case  to  another  Circuit,  was  a  proper  exer- 
cise of  the  Courtis  powers  and  discretion,  and  such  action  was  not 
subject  to  review  on  appeal. 

Appeal  from  the  Circuit  Court  for  Washingtou  County. 
The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott,  Mil- 
ler, Irving,  and  Bryan,  J. 

Isidor  Bayner,  and   William  Brace,  for  the  appellant. 

B,  T.  Semmes,  and  William  Walsh,  for  the  appellee. 

Irving,  J.,  delivered  the  opinion  of  the  Court. 

This  cause  originated  in  Allegany  County,  and  was, 
upon  the  suggestion  of  the  appellee,  who  was  plaintiff 
helow,  removed  to  Washington  County.  In  the  Circuit 
Court  for  Washington  County  the  appellant,  who  was  de- 
fendant below  asked  for  the  removal  of  the  cause  from  that 
Court  to  some  other  Court  of  the  same  circuit,  and  the 
Court,  on  the  14th  of  May,  1885,  passed  an  order  for  its 
removal  to  Garrett  County.  On  the  third  day  of  June, 
1*885,  before  the  record  had  been  actually  transmitted  to 
the  Circuit  Court  for  Garrett  County,  the  Circuit  Court 
for  Washington  County  changed  its  order,  and  directed 
the  record  to  be  transmitted  to  the  Circuit  Court  for  Car- 
roll County.  This  change  in  the  order  was  made  during 
the  same  term  at  which  the  order  for  removal  was  passed. 
On  the  17th  day  of  June,  during  the  same  term,  the  ap- 
pellant filed  a  petition  asking  the  Court  to  strike  out 
"  Carroll "  and  re-insert  "  Garrett  "  County  in  the  order 
for  removal.  This  petition  the  Court  dismissed,  and  over- 
ruled "the  motion  to  strike  out  "  Carroll "  and  re-insert 
"  Garrett."  The  appellant  has  appealed  from  the  order 
of  the  Court  changing  the  order  for  removal  by  striking  out 
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"  Gktrrett "  and  inserting  "  Carroll "  and  also  from  the 
order  dismissing  its  petition  to  restore  the  order  to  its 
original  form.  In  the  original  suggestion  of  the  appellant 
for  a  removal  from  the  Circuit  Court  for  Washington  County, 
the  election  was  made  that  the  removal  should  be  to  some 
other  Court  in  the  same  circuit ;  and  as  there  was  but  one 
other  Court  in  the  circuit  to  which  it  could  go,  viz.,  that 
of  Garrett  County,  it  was  equivalent  to  a  selection  on  the 
part  of  the  appellant  of  that  county  in  which  to  have  the 
case  tried. 

In  Weishittle's  Casey  58  Md,j  155,  this  Court  decided  that 
the  right  to  elect  whether  a  cause  should  remain  in  the 
circuit  or  be  removed  from  it,  (which  the  Constitution  of 
1867  gave  to  the  person  asking  for  removal  from  the  Court 
in  which  the  case  was  pending),  was  taken  away  by  the 
amendment  to  the  Constitution  adopted  in  1874,  and  no 
longer  existed.  In  first  directing  the  record,  therefore,  to 
be  transmitted  to  the  Circuit  Court  for  Garrett  County, 
the  Court  was  not  influenced  by  the  election,  but  exer- 
cised the  discretion  which  belonged  to  the  Court. 

The  right  to  select  the  precise  tribunal  in  which  the 
case  should  be  tried  was  never  given  to  the  party  asking 
removal,  but  has  always  been  the  province  of  the  Court. 
Having  the  discretion  as  to  what  Court  the  case  shall  be 
sent,  so  long  as  the  cause  remains  under  the  control  of  the 
Court,  and  at  least  within  the  term,  as  is  the  case  here, 
the  Court  ought  to  have  the  power  to  change  its  selec- 
tion of  the  tribunal  for  the  trial  of  the  cause ;  and  that 
right  we  think  the  Court  does  possess.  In  our  opinion 
the  case  of  Seth  vs.  Chaniberlainey  41  Md,,  186,  is  deci- 
sive of  the  question.  In  that  case  it  was  settled,  that 
until  the  case  had  been  actually  transmitted  to  the  Court 
to  which  it  was  removed,  the  jurisdiction  of  the  Court,  pass- 
ing the  order  was  not  ousted  by  the  order,  but  continued, 
and  that  the  rescission  of  the  order  already  passed,  and 
the  passage  of  a  new  order  sending  the  case  to  another 
Court  was  a  proper  exercise  of  the  Court's  powers  and  dis- 
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cretion.  This  was  held  to  be  the  law  irrespective  of  the 
Act  of  1874J  ch.  94,  which  did  not  affect  that  case,  having 
been  passed  after  the  question  had  arisen  in  the  lower 
Court.  That  Act  was  passed  to  remove  the  doubt  exist- 
ing on  the  subject;  a  doubt  which  had  found  expression, 
in  the  lower  Court  in  SeiKs  Case,  adverse  to  the  right  of 
the  Court  in  such  case.  The  Act  was  not  intended  to  be 
restrictive.  It  was  intended  to  be  enlarging,  and  it  was 
supposed  to  be  so ;  but  the  decision  in  Seth's  Case  in  this 
Court,  showed  that  it  was  not  needed ;  because  from  the 
necessities  of  the  case  the  right  was  inherent  in  the  Court 
till  the  case  had  been  sent  to  the  Court  which  was  to  de- 
cide it.  That  Act  cannot,  therefore,  be  held  to  affect  in- 
juriously the  jurisdiction  of  the  Court  existing  indepen- 
dently of  it  and  anterior  to  it ;  and  it  would  be  giving  it  an 
unnatural  and^  unintended  meaning  to  hold,  that  it  re- 
strained the  Court  from  correcting  and  changing  ex  mero 
fnotu,  an  order  of  removal  wherein  its  discretion  was  dis- 
covered to  have  been  unwisely  exercised.  The  object  of 
the  Constitution  in  providing  for  removals,  without  doubt, 
was  to  secure  the  parties  an  unbiased  tribunal ;  and  the 
prime  object  of  the  Court  will  always  be  to  find  the  place 
most  likely  to  afford  one.  In  the  opinion  sent  up  with  the 
record,  it  seems  that/ne  of  the  counsel  for  the  appellee 
called  the  Court's  attention  to  the  matter,  and  the  Court 
seeing  its  order  already  passed  was  improvident  and  un- 
wise, it  was  immediately  changed.  It  does  not  appear  to 
have  been  done  on  any  formal  motion  of  the  appellee.  No 
matter  from  what  source  the  Court  gets  information  to  aid 
its  discretion,  when  exercised  it  must  be  regarded  as  prop- 
erly done  in  the  interest  of  justice.  If  the  matter  were 
the  subject  of  review  we  see  nothing  to  disapprove ;  but 
as  the  whole  matter  was  the  subject  of  discretion  and  un- 
reviewable, we  shall  dismiss  the  appeal. 

Appeal  dismissed. 
(Decided  20th  Noveoiber,  1885.) 

20  V.  64. 
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Bally  M.  Buchanan,  Elizabeth  T..  Pennington, 
Mary  Winder,  and  William  Sydney  Winder 
vs.  Edward  Lloyd,  Trustee. 

Construction  of  a  Will — Codicil — Added  legacy — Cost^, 

By  the  sixth  clause  of  his  will  made  in  1829,  a  testator  deyised  and 
bequeathed  to  his  three  sons,  Edward,  James,  and  Daniel,  and  the 
surviyors  or  survivor  of  them,  and  the  heirs,  Ac,  of  the  survivor^ 
far  and  during  the  life  of  his  daughter,  Elizabeth  Tayloe  Winder, 
"  and  no  longer,"  his  farm  in  Talbet  County,  called  Knightly,  and 
also  the  sum  of  $5000,  in  special  trust  and  confidence  that  they 
should  collect  and  receive  the  profits  and  interest  thereof,  and  pay 
the  same  over  to  her,  for  her  sole  use  and  benefit,  during  her  natu- 
ral life,  whose  receipts  in  writing  therefor,  should  be  a  sufficient 
discharge  to  the  said  trustees,  her  coverture  notwithstanding;  and 
from  and  after  her  deaths  he  devised  and  bequeathed  the  said  fium 
and  money  before  given  in  trust  for  the  benefit  of  his  said  daughter^ 
directly,  and  not  in  trust,  to  her  child  or  children,  if  any,  their 
heirs,  &c.,  equally  to  be  divided  between  them,  share  and  share 
alike.  By  a  codicil  made  in  1884,  the  testator  bequeathed  to  his 
two  sons,  Edward  and  James,  **  in  special  trust  agreeably  with  the 
proDinane  of  my  said  toiU,  the  sum  of  $6000,  (in  addition  to  the 
$5000,  devised  in  my  said  will;)  also  all  the  servants  or  slaves  and 
other  articles  held  by  me  under  a  bill  of  sale  from  Edward  S. 
Winder,  and  all  servants  or  slaves  of  mine  which  may  be  in  the 
service  or  possession  of  the  said  Edward  S.  Winder,  or  living  on 
the  farm,  called  Knightly,  at  the  time  of  my  death,  for  the  use  and 
benefit  of  my  daughter,  Elizabeth  Tayloe  Winder."    Held  : 

That  the  additional  bequest  of  $5000,  and  of  the  proceeds  of  the 
sale  of  the  slaves  mentioned  in  the  codicil,  was  for  the  life  of  Mrs. 
Winder  only,  without  remainder  to  her  children,  and  passed  at 
her  death  to  the  three  sons  of  the  testator,  under  the  residuary 
clause  of  his  wilL 

Whenever  it  is  rendered  necessary  or  proper,  for  determining  the 
rights  of  parties,  that  the  opinion  of  the  Court  should  be  taken  as 
to  the  proper  construction  of  a  will,  and  the  necessity  for  such 
resort  has  been  occasioned  by  the  doubtful  or  ambiguous  terma 
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employed  by  the  testator,  it  is  proper  to  award  the  costs  against 
the  residuary  fund  of  the  estate. 

Appbal  from  the  Circuit  Court  for  Talbot  County,  in 
Equity. 

This  appeal  was  taken  from  a  pro  forma  order  of  the 
Circuit  Court,  sitting  in  equity,  passed  on  the  30th  of  May, 
1885,  in  accordance  with  an  agreement  of  counsel,  sustain- 
ing the  exceptions  filed  by  the  appellee  to  "  Account  A, 
No.  1,"  and  rejecting  the  said  account,  and  overruling  the 
exceptions  filed  by  the  appellants  to  *'  Account  C,  No.  3," 
and  ratifying  said  account.  To  Account  A,  No.  1,  the  ap- 
pellee objected,  because  he  was  therein  charged  with  the 
sum  of  five  thousand  dollars  under  the  codicil  to  the  will 
of  Governor  Lloyd,  and  with  the  sum  of  two  thousand  one 
hundred  and  seventeen  dollars  and  forty-seven  cents,  the 
value  of  servants  and  slaves  mentioned  in  said  codicil, 
aggregating  the  sum  of  seven  thousand  one  hundred  and 
seventeen  dollars  and  forty-seven  cents,  which  were  improp- 
erly distributed,  with  other  moneys,  to  the  children  of  Eliza- 
beth Tayloe  Winder.  To  Account  C,  No.  3,  the  appel- 
lants objected,  because  the  trustee  was  not  charged  therein 
with  the  sums  of  five  thousand  dollars,  and  two  thousand 
one  hundred  and  seventeen  dollars  and  forty-seven  cents, 
claimed  to  be  due  the  children  of  Elizabeth  T.  Winder 
under  the  codicil  to  the  will  of  Governor  Edward  Lloyd. 
The  case  is  further  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Miller,  Irving,  Bitchie,  and  Bryan,  J. 

John  N.  Steele,  and  J.  Nevett  Steele,  for  the  appellants. 

Philip  Frank  Thomas,  and  S,  Teackle  Wallia,  for  the 
appellee. 
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Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  only  question  presented  is  one  of  con- 
struction, and  that  is  as  to  the  effect  of  a  certain  clause  in 
the  codicil  made  to  the  will  of  the  late  Governor  Edward 
Lloyd  of  this  State. 

The  will  was  made  in  1829,  the  codicil  in  1834,  and  the 
testator  died  in  the  last  mentioned  year,  leaving  seven 
children,  three  sons  and  four  daughters,  to  whom  he  de- 
vised and  bequeathed,  after  making  provision  for  his  widow, 
a  large  and  valuable  estate,  both  real  and  personal.  To 
the  sons  he  gave  their  portions  absolutely,  but  to  the 
daughters  their  portions  he  gave  in  trust. 

By  the.  sixth  clause  of  his  will,  the  testator  devised  and 
bequeathed  to  his  three  sons,  Edward,  James  M.,  and 
Daniel  Lloyd,  and  the  survivors  or  survivor  of  them,  and 
the  heirs,  &c.,  of  the  survivor, /or  and  during  the  life  of 
his  daughter,  Elizabeth  Tayloe  Winder,  "and  no  longer," 
his  farm  in  Talbot  County,  called  Knightly,  on  which  she 
then  resided,  and  also  the  sum  of  $5000,  in  special  trust 
and  confidence  that  they  should  collect  and  receive  the 
profits  and  interest  thereof,  and  pay  the  same  over  to  her, 
for  her  sole  use  and  benefit,  during  her  natural  life,  whose 
receipts  in  writing  therefor  should  be  a  suflScient  discharge 
to  the  said  trustees,  her  coverture  notwithstanding  ;  and 
from  and  after  her  death,  he  devised  and  bequeathed  the 
said  farm  and  money,  before  given  in  trust  for  the  benefit 
of  his  said  daughter,  directly,  and  not  in  trust,  to  her  child 
or  children,  if  any,  their  heirs,  &c.,  equally  to  be  divided 
between  them,  share  and  share  alike. 

The  provisions  made  by  the  testator  in  his  will  for  his 
other  daughters  were  on  exactly  similar  trusts  as  that  in 
behalf  of  Mrs.  Winder,  being  for  their  respective  lives 
only,  with  limitations  over  directly  to  their  children. 
And  after  various  bequests  of  his  personal  estate,  the  tes- 
tator, by  a  residuary  clause  in  his  will,  bequeathed  all  the 
residue  of  his  personal  estate  to  his  three  sons,  equally  to 
be  divided  between  them,  share  and  share  alike. 
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By  the  codicil,  the  testator,  after  ratifying  and  confirm- 
ing the  previous  will  in  all  its  parts,  except  so  far  as  the 
same  should  be  revoked  or  altered  by  the  codicil,  in  mak- 
ing various  alterations  of  and  additions  to  the  devises  and 
bequests  in  the  will  contained,  bequeathed  to  his  two  sons 
Edward  and  James  M.  Lloyd,  "  in  special  trust,  agreeably 
with  the  provisions  of  my  said  will,  the  sum  of  $5000,  (in 
addition  to  the  $5000  devised  in  my  said  will;)  also  all 
the  servants  or  slaves  and  other  articles  held  by  me 
under  a  bill  of  sale  from  Edward  S.  Winder,  and  all 
servants  or  slaves  of  mine  which  may  be  in  the  service 
or  possession  of  said  Edward  S.  Winder,  or  living  on  the 
farm  called  Knightly  at  the  time  of  my  death,  for  the  use 
and  benefit  of  my  daughter,  Elizabeth  Tayloe  Winder." 

Mrs.  Winder  is  dead,  and  the  appellants  in  this  case  are 
her  children;  and  their  contention  is,  that  the  $5000,  and 
the  proceeds  of  the  sale  of  the  slaves  mentioned  in  the 
clause  of  the  codicil  just  quoted,  passed  to  them,  upon  the 
death  of  their  mother,  in  precisely  the  same  manner  as  did 
the  property  devised  and  bequeathed  to  them  by  the  will ; 
while  on  the  part  of  the  appellee  it  is  contended,  that  the 
additional  bequest  of  money  and  slaves  made  to  Mrs. 
Winder  by  the  codicil,  was  for  her  life  only,  without  re- 
mainder to  her  children,  and  that,  subject  to  the  bequest 
for  the  life  of  Mrs.  Winder,  such  property  passed  to  the 
three  sons  of  the  testator  under  the  residuary  clause  of  the 
will.  Which  of  these  contentions  is  correct  is  the  only 
question  presented  on  this  appeal. 

The  terms  of  the  will  and  its  various  provisions  are 
plain  and  explicit  enough ;  biit  the  codicil  was  not  so 
skilfully  drawn,  and  is  greatly  wanting  in  clear  and  unam- 
biguous terms  to  express  with  clearness  and  precision  the 
real  meaning  of  the  testator.  By  the  will,  the  devise  of 
the  realty,  and  bequest  of  the  money,  to  the  trustees,  were 
for  the  life  of  Mrs.  Winder,  and  no  longer,  with  power  to 
collect  the  profits  and  interest,  and  to  pay  the  same  over 
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to  her  during  her  life.  From  and  after  her  death,  the 
property,  both  real  and  money,  was  devised  and  be- 
queathed directly  and  absolutely  to  the  children,  without 
the  intervention  of  trustees ;  the  children  taking  the  legal 
estate,  and  not,  as  in  the  case  of  the  mother,  a  mere  equit- 
able estate  in  the  property  devised  and  bequeathed. 
From  the  death  of  the  mother  the  trust,  in  respect  to  this 
particular  property,  terminated,  except  as  to  the  resulting 
liability  on  the  part  of  the  trustees  to  account ;  and  from 
that  moment  the  children  became  entitled  to  receive  the 
property  as  legal  owners  under  the  will.  But  by  the  codi- 
cil, the  property  intended  as  an  additional  gift  to  Mrs. 
Winder  was  bequeathed,  not  jointly  to  the  three  sons  as 
trustees,  but  to  two  of  them  only,  "  in  special  trust,  agree- 
ably with  the  provisions  of  my  said  will ; "  that  is  to  say, 
upon  the  same  trust  as  that  specified  in  the  will,  namely, 
to  hold  for  the  life  of  Mrs.  Winder,  and  no  longer ;  and  to 
collect  and  pay  over  to  her  the  income  and  profits  during 
her  life.  No  reference  whatever  is  made  to  the  children 
of  Mrs.  Winder  in  this  bequest,  nor  is  there  any  express 
limitation  over  of  the  property  bequeathed  by  the  codicil, 
after  the  death  of  Mrs.  Winder;  and  the  question  is, 
whether,  upon  the  will  and  codicil  together,  there  is  any 
such  manifest  intention,  by  implication  or  otherwise,  that 
the  property  thus  bequeathed  by  the  codicil  for  the  life 
of  Mrs.  Winder,  should  go  to  her  children  at  her  death, 
as  in  the  preceding  devise  by  the  will,  and  thus  with- 
draw the  property  from  the  operation  of  the  residuary 
clause  of  the  will  ?  Of  course,  it  is  very  clear  that  if  there 
be  no  such  limitation  over  in  favor  of  the  children,  the 
property  passed  under  the  residuary  clause ;  for  it  is  too 
obvious  to  admit  of  serious  question  that  Mrs.  Winder  did 
not  take  more  than  an  equitable  life  estate  in  the  prop- 
erty given  her  by  this  particular  clause  of  the  codicil. 

It  is  certainly  a  well  settled  principle  that  the  will  and 
codicil  are  to  be  construed  together  as  one  instrument,  and 
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are  to/be  reconciled  as  far  as  practicable.  But  what  is 
plainly  given  by  the  will  is  not  to  be  revoked  or  with- 
drawn by  doubtful  or  ambiguous  expressions  employed  in 
the  codicil.  Here  the  effort  is,  by  construction,  and  in 
total  absence  of  plain  words  expressive  of  any  such  inten- 
tion, to  give  an  effect  and  operation  to  a  clause  in  the  codi- 
cil whereby  the  residuary  clause  of  the  will  must  be  cur- 
tailed of  the  subject-matter  of  its  operation.  As  said  by 
Sir  Wm.  Grant  in  Holder  vs.  Howelly  8  Ves.,  97,  when  con- 
sidering a  question  somewhat  of  an  analogous  character  to 
the  present,  we  may  have  a  very  strong  conjecture  as  to 
the  objects  and  purposes  of  the  testator  in  making  the  be- 
quest in  question,  and  as  to  what  he  may  have  supposed  to 
be  its  effect  and  operation ;  but  the  question  is,  whether 
upon  that  conjecture  we  can  supply,  with  any  degree  of 
certainty,  the  limitation  over  to  the  children  of  Mrs.  Win- 
der, such  as  we  find  expressed  in  the  devise  contained  in 
the  will  ?  We  have  carefully  considered  the  various  provi- 
aions  of  both  will  and  codicil,  so  far  as  they  could  in  any  way 
bear  upon  the  construction  of  the  clause  of  the  codicil  in 
question ;  and  we  are  constrained  to  say,  as  was  said  by  the 
learned  Judge  in  the  case  just  referred  to,  that  whatever 
conjecture  we  may  have,  there  are  no  materials  in  the  codi- 
cil, or  in  the  will  and  codicil  together,  of  which  we  can  predi- 
cate a  limitation  over  to  the  children  of  Mrs.  Winder.  The 
terms  "  agreeably  with  the  provisions  of  my  said  will," 
following  the  words  *'  in  special  trust,"  have  reference  ex- 
clusively to  the  trust  and  the  manner  of  its  execution  by 
the  trustees,  as  declared  and  prescribed  in  the  clause  of  the 
will ;  and  not  to  any  separate  bequest  over  of  the  legal 
estate.  Without  this  reference  to  the  will,  neither  the 
duration  nor  the  terms  of  the  trust  would  have  been  de- 
clared by  the  clause  in  the  codicil,  and  it  might,  in  such 
state  of  case,  have  been  plausibly  contended  that  Mrs. 
Winder  would  take,  under  that  clause  the  entire  equitable 
estate  in  the  money  and  slaves  bequeathed,  and  not  a 
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mere  life  estate.  That,  however,  was  not  what  the  testa- 
tor intended  by  this  clause  of  the  codicil.  It  is  quite  true, 
as  a  general  principle  of  construction,  that  added  legacies 
are  subject  to  the  same  conditions  andT  restrictions  as  the 
legacies  to  which  they  are  added ;  but  that  general  prin- 
ciple can  have  no  application  to  this  case,  in  support  of  the 
contention  that  the  additional  bequest  in  the  codicil  should 
be  taken  with  the  same  limitation  over  to  the  children,  as 
that  expressed  in  the  clause  of  the  will  referred  to.  In 
the  case  of  Mann  vs.  Fuller,  Kay,  624,  626,  it  was  said 
by  Vice-Chancelloi?  Wood,  adopting  a  principle  of  construc- 
tion enunciated  by  Lord  Justice  Turner,  in  the  case  of 
More* 8  Trust,  10  Hare,  171,  that  the  cases  upon  this  sub- 
ject hare  not  gone  further  than  this:  "That  where  the 
subject  of  the  first  gift  is  given  absolutely  to  the  party  or 
is  made  defeasible,  the  second  or  additional  gift  has  been 
held  to  be  given  upon  similar  terms;  for  example,  if  the 
former  gift  were  absolute  and  free  of  legacy  duty,  the 
additional  gift  has  been  held  to  have  all  the  same  inci- 
dents; so,  if  the  former  gift  is  to  be  lost  on  a  certain  event, 
the  additional  gift  is  to  be  defeated  on  the  same  condition. 
But  in  no  case,  says  the  Vice-Chancellor,  "  has  it  been 
held  that  the  latter  gift  is  to  go  to  the  parties  entitled 
under  the  8ui>8equent  limitaiions o{  the  former  gift."  And  so 
appears  to  be  the  whole  current  of  decisions  upon  the  sub- 
ject of  the  construction  of  additional  bequests,  whether 
such  additional  bequests  be  given  by  itill  or  codicil,  in  the 
absence  of  express  limitation  over.  We  must  therefore 
affirm  the  order  appealed  from,  and  remand  the  cause. 

Order  affirmed,  and 

cause  remanded. 
(Decided  20th  November,  1885.) 


This  Court  having  directed  by  its  order  accompanying 
the  aforegoing  opinion,  that  the  costs  should  "be  paid  out 
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of  the  fund,"  a  petition  was  filed  by  the  appellants,  on  the 
refusal  of  the  appellee  to  pay  their  costs,  asking  the  Court 
to  declare  whether  or  not  it  meant  by  said  order  that  the 
costs  should  be  paid  out  of  the  fund  of  $7117.47, — the 
fiind  in  controversy — in  the  hands  of  the  appellee.  On 
said  petition  Chief  Judge  Alvey  delivered  the  opinion  of 
the  Court  as  follows : 

By  the  decree  of  this  Court  the  cost  was  adjudged 
to  be  paid  out  of  the  fund.  There  is  now  a  ques- 
tion raised  as  to  what  fund  is  to  bear  this  cost,  all  the 
funds  of  the  estate,  except  that  in  controversy,  having 
been  paid  out  to  the  parties  entitled  thereto.  In  direct- 
ing the  cost  to  be  paid  out  of  the  fund,  the  fund  intended 
to  be  charged  was  that  in  controversy,  and  none  other ; 
that  fund  being  the  only  one,  by  the  appeal,  that  was 
made  subject  to  the  decree  of  this  Court. 

The  appeal  was  of  an  amicable  nature,  having  been 
taken  from  a  pro  forma  order  of  the  Court  below,  entered 
by  agreement  of  the  parties.  The  caUse  of  contention,  as 
will  appear  by  the  opinion  of  the  Court  heretofore  filed, 
was  the  question  as  to  what  was  the  proper  legal  con- 
struction of  a  clause  in  the  codicil  to  the  will  of  the  tes- 
tator, and  there  was  at  least  color  for  the  contention  of 
the  appellants;  and  such  being  the  case,  it  was  deemed 
proper  by  the  respective  parties  that  the  case  should  at 
once  be  brought  to  this  Court  for  final  determination. 
The  appellants  failing  in  their  contention,  the  fund  was 
declared  to  have  passed  under  the  residuary  clause  of  the 
will.  Under  the  circumstances  of  this  case,  the  rule  in 
regard  to  cost  would  seem  to  be  well  established.  That 
rule  is,  that  whenever  it  is  rendered  necessary  or  proper, 
for  determining  the  rights  of  parties,  that  the  opinion  of 
the  Court  should  be  taken  as  to  the  proper  construction 
of  the  will,  and  the  necessity  for  such  resort  has  been  oc- 
casioned by  the  doubtful  or  ambiguous  terms  employed 
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by  the  testator,  it  is  proper  to  award  the  cost  against  the 
residuary  fund  of  the  estate,  ( Wilson  vs.  Brownsmithy  9 
Ves.,  180;  Ripley  vs.  Moysey^  1  KeeUy  578;  Jolliffe  vs.  East, 
3  Bro.  G.  G.,  25 ;)  and  it  was  in  view  of  the  ambiguous 
nature  of  the  clause  of  the  codicil  involved  in  this  case, 
that  the  cost  was  awarded  to  be  paid  out  of  the  fund. 

(Decided  7th  April,  1886.) 


State  of  Maryland,  use  of  Armida  E.  Love   vs. 
Barney  Dilley,  and  others. 

Action  on  Administration  bond — Bill  in  Hquity  to  Account- 
Demurrer — Practice  in  Appellate  Court 

After  a  bill  in  equity  for  an  account  has  been  filed  against  an  admin- 
istrator, and  the  Court  has  decreed  to  assume  jurisdiction,  and  to 
refer  the  case  to  an  auditor  to  state  an  account  between  the  adminis- 
trator and  the  personal  estate  of  his  intestate,  it  becomes  the  duty 
of  the  administrator  to  account  in  that  Court,  and  in  no  other 
tribunal;  and  no  action  at  law  can  be  maintained  on  the  adminis- 
tration bond  by  a  distributee,  until  the  case  in  equity  is  finally 
decided. 

This  Court  will  not  reverse  a  judgment  on  a  demurrer  to  a  declara- 
tion on  an  administration  bond,  where  the  avowed  purpose  in 
asking  for  the  reversal  is,  tfeat  when  the  equity  case  brought  by 
the  same  party  against  the  administrator  and  others,  requiring  an 
account  from  the  administrator  as  such,  shall  be  decided,  he  may 
proceed  in  the  action  at  law  by  amending  his  declaration  so  as  to 
assign  new  breaches  to  meet  the  decision  in  the  equity  case. 

In  deciding  such  a  question,  this  Court  is  justified  in  looking  at  the 
whole  declaration  and  every  averment  and  admission  contained  in 
any  part  of  it,  and  is  not  bound  to  consider  each  breach  by  itself. 
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Appeal  from  the  Circuit  Court  for  Allegany  County. 

The  case  is  stated  in  the  opinion  of  the  Court.  The  de- 
claration demurred  to  contained  the  four  following  assign- 
ments of  breach  of  the  condition  of  the  bond  sued  on : 

And  said  State,  for  assigning  a  breach  of  said  condition 
of  said  writing-obligatory,  says,  that  said  Barney,  as  ad- 
ministrator as  aforesaid,  received  and  took  possession  of 
all  the  personal  property  and  assets  of  said  Joseph,  which 
remained  at  the  time  of  his  death,  and  sold  the  same,  and 
received  the  money  therefor,  and  also  received  and  took 
possession  of  all  the  notes,  bonds,  mortgages,  judgments, 
accounts,  and  other  evidences  of  debts  due  and  owing  to 
said  Joseph,  and  made  an  inventory  of  said  property,  and 
a  list  of  the  said  bonds,  notes,  mortgages^  judgments,  ac- 
counts and  other  evidences  of  debts,  and  returned  said  in- 
ventory and  Ibt  of  debts  to  the  Orphans'  Court  of  Alle- 
gany County,  together  with  an  account  of  the  sale  of  said 
personal  property,  and  has  collected  the  several  sums  of 
money  mentioned  in  and  shown  by  said  bonds,  notes, 
mortgages,  judgments,  accounts  and  other  evidences  of 
debt,  to  be  owing  to  said  Joseph  at  the  time  of  his  death, 
and  also  the  proceeds  of  said  sale  so  returned ;  but  said 
Barney,  as  such  administrator,  has  not  accounted  for  said 
everal  sums  of  money  so  shown  by  said  inventory,  list  of 
debts  and  the  proceeds  of  said  sale,  as  he  was  required  to 
do,  according  to  the  condition  of  said  writing-obligatory, 
but  has  wholly  neglected  and  refused  so  to  do;  and  said 
Barney,  as  such  administrator,  has  actually,  after  paying 
all  the  funeral  expenses,  debts  and  other  charges  which 
were  properly  payable  out  of  the  moneys  so  received,  un- 
lawfully appropriated  to  his  own  use  a  large  portion  of  the 
moneys  and  property  so  received  by  him,  and  has,  without 
authority  and  unlawfully,  paid  to  divers  other  parties, 
other  large  portions  of  said  money  as  received  by  him,  and 
has  thereby  wasted  the  money  and  assets  of  said  estate 
which  was  so  received  by  him  as  aforesaid,  and  has  hither- 
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to  neglected  and  refused  to  account  for  the  same,  as  re- 
quired by  law  to  do. 

2nd.  And  for  a  second  breach  of  said  condition,  the  said 
State  says,  that  said  Barney,  as  administrator  as  aforesaid, 
after  receiving  all  the  bonds,  notes,  mortgages,  judgments, 
accounts  and  other  evidences  of  debt  as  aforesaid,  neglected 
and  refused  to  collect  the  moneys  due  and  owing  to  said 
Joseph,  as  shown  thereby,  as  he  should  and  could  have 
done,  and  neglected  and  refused  to  account  for  the  same  as 
required  by  law,  by  means  whereof  great  loss,  injury  and 
damage  hath  been  done  to  said  estate,  and  to  all  the  par- 
ties interested  therein,  and  to  said  Armida  E.  Love. 

3rd.  And  for  a  third  breach  of  said  condition,  the  said 
plaintiff  says,  that  said  Armida  E.  Love  and  her  husband, 
Eli  N.  Love  (who  has  since  departed  this  life,)  on  or  about 
the  fifteenth  day  of  June,  in  the  year  of  our  Lord,  eigh- 
teen hundred  and  eighty,  filed  their  bill  of  complaint  in 
the  Circuit  Court  for  Allegany  County,  in  equity,  against 
said  Barney  Dilley,  as  administrator  as  aforesaid,  and 
others,  and  thereby  prayed  that  said  Barney,  as  said  ad- 
ministrator, should  be  required  to  account  for  all  the 
money  and  other  property  received  by  him,  and  the  pro- 
ceeds thereof,  and  such  proceedings  were  thereupon  had 
that  said  Court  decided  and  decreed,  that  it  would  assume 
jurisdiction  over  the  settlement  of  the  personal  estate  of 
said  Dilley,  and  refer  the  proceedings  to  the  auditor  of 
said  Court,  to  state  an  account  between  said  Barney  as 
administrator,  and  said  estate  ;  and  such  further  proceed- 
ings were  had  in  said  cause,  that  an  order  was  passed  by 
said  Court  on  the  fourth  day  of  January,  in  the  year  of 
our  Lord,  1884,  requiring  said  Barney,  as  such  adminis- 
trator as  aforesaid,  to  bring  into  said  Court  all  moneys  re- 
ceived by  him  as  such  administrator,  and  then  remaining 
in  his  hands,  or  which  should  be  so  remaining,  to  be  in- 
vested or  otherwise  disposed  of  by  said  Court,  on  or  before 
the  nineteenth  day  of  January,  in  the  year  1884,  provided 
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a  copy  of  said  petition  and  order  should  be  served  on  him 
on  or  before  the  seventh  day  of  January,  1884;  and  a 
copy  of  said  petition  and  order  was  duly  served  as  so  pro- 
vided, but  said  Barney,  as  such  administrator,  wholly  ne- 
glected and  refused  to  bring  said  money  into  said  Court  as 
so  required  by  said  order,  by  means  whereof  said  Armida 
E.  Love  was  injured  and  damaged,  and  has  sustained  loss. 
4th.  And  for  a  fourth  breach  of  said  condition,  the  State 
says,  that  such  other  and  further  proceedings  were  had  in 
said  last  aforesaid  cause  that  another  and  further  order 
was  passed  by  said  Court  on  the  seventeenth  day  of  May, 
1884,  requiring  Said  Barney,  as  such  administrator,  to 
bring  into  said  Court  all  moneys  received  by  him  as  such 
administrator,  and  which  then  were  in  his  hands  or  under 
his  control  as  such  administrator,  to  ab;de  the  further 
order  of  said  Court,  and  requiring  said  Barney,  as  such 
administrator,  by  his  report  to  be  made  to  said  Court  on 
or  before  the  second  day  of  June,  1884,  to  state  what  as- 
sets of  every  kind  were  then  in 'his  hands,  and  the  nature 
and  character  thereof,  and  when  the  same  came  to  his 
hands,  and  what  has  been  done  with  the  same,  and  that 
he  should  state  what  assets  had  come  to  his  hands  since  he 
settled  his  third  account  in  the  Orphans'  Court  of  said 
county,  and  all  other  matters  related  to  the  assets  in  his 
hands  belonging  to  said  estate,  which  had  not  been  re- 
ported; provided  a  copy  of  said  order  should  be  served  on 
him,  or  one  of  his  solicitors,  on  or  before  the  twenty-fourth 
day  of  May,  1884,  and  said  order  was  duly  served  as  so 
required.  But  said  Barney  wholly  neglected  and  refused 
to  bring  said  money  into  Court,  and  to  report  as  he  was 
thereby  required,  by  means  whereof  said  Armida  was  in- 
jured and  damaged.  And  said  ,State  of  Maryland,  by 
reason  of  said  several  breaches  of  said  writing-obligatory 
and  the  condition  thereof,  has  become  entitled  to  its  action 
against  the  said  defendants,  and  to  demand  and  have  of 
them  the  said  sum  of  one  hundred  thousand  dollars,  and 
therefore  it  brings  its  suit,  &c. 
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The  cause  was  argued  before  Alvey,  C.  J.,  YfiLLOTT, 
Miller,  Irving,  and  Bryan,  J. 

J.  H,  Gordon^  for  the  appellant. 

jB.  T,  SemmeSy  for  the  appellees. 

Miller,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  on  the  2d  of  June,  1884,  by  a 
distributee  of  Joseph  Dilley,  deceased,  upon  the  bond  of 
Barney  Dilley,  as  administrator  of  that  estate.  The  de- 
claration was  filed  on  the  22nd  of  August,  1884,  and  assigns 
four  breaches.  To  this  declaration  there  was  a  general 
demurrer,  which  the  Court  below  sustained,  and  hence 
this  appeal  hy  the  plaintiff  in  the  action. 

The  bond  bears  date  the  29th  of  March,  1879,  and  it 
also  appears  from  the  third  breach  assigned,  that  the 
plaintiff  and  her  husband,  on  or  about  the  15th  of  June, 
1880,  filed  a  bill  in  equity  in  the  Circuit  Court  for  Alle- 
gany County,  against  the  administrator  and  others,  and 
thereby  prayed  that  said  Barney  should  be  required  to  ac- 
count for  all  the  money  and  other  property  received  by 
him  as  such  administrator,  and  that  such  proceedings  were 
had  upon  that  bill  that  the  equity  Court  decided  and  de- 
creed that  it  would  assume  jurisdiction  over  the  settlement 
of  said  personal  estate,  and  refer  the  proceedings  therein 
to  the  auditor  of  that  Court  to  state  an  account  between 
the  said  Barney  as  administrator  and  the  said  personal 
estate.  After  the  equity  Court  had  thus  assumed  juris- 
diction, it  became  the  duty  of  the  administrator  to  account 
in  that  Court  and  in  no  other  tribunal.  If  he  has  so  ac- 
counted, he  has  discharged  his  duty  in  that  respect  "ac- 
cording to  law,"  and  the  only  obligation  restmg  upon  him 
is  to  pay  the  amount  which  that  Court  has  ascertained 
and  determined  he  is  liable  for  to  the  several  parties  who 
are  by  the  decision  of  that   Court  entitled  to  receive  it. 
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Not  only,  however,  does  the  declaration  fail  to  aver  that 
this  amount  has  been  finally  determined  by  the  equity 
Court,  but  the  records  of  this  Court  in  that  case  show  that 
this  matter  is  still  unsettled,  and  that  the  question  as  to 
the  amount  for  which  the  administrator  is  liable  to  the 
several  distributees  is  still  undetermined.  Upon  this  state 
of  facts,  it  is  obvious  that  no  substantial  recovery  can  at 
present  be  had  in  an  action  at  law  on  this  bond.  When 
the  equity  case  is  finally  decided,  and  the  amount  of  lia- 
bility thereby  ascertained,  an  action  on  the  bond  will  un- 
doubtedly lie  if  the  administrator  shall  fail  to  pay  over 
the  same  as  the  equity  Court  shall  direct.  In  that  event 
the  obligation  of  the  sureties  can  easily  be  enforced  in  an 
action  at  law  and  a  substantial  recovery  had  against 
them. 

All  this  was  conceded  in  argument  by  counsel  on  both 
sides ;  but  counsel  for  the  appellant,  vfhWe  abandoning 
the  third  and  fourth  breaches,  insists  that  the  first  and 
second  are  good,  and  that  under  them  a  recovery  for  nom- 
inal damages  can  be  now  had ;  and  he  insists  upon  a  re- 
versal of  the  judgment  sustaining  the  demurrer.  His 
avowed  purpose  in  asking  for  this  reversal  is,  that  when 
the  equity  case  is  decided,  he  may  proceed  in  the  action 
at  law  by  amending  his  declaration  so  as  to  assign  new 
breaches  to  meet  the  decision  in  the  equity  case.  In  other 
words,  all  that  he  seeks  to  accomplish  is  to  keep  this  suit 
on  the  bond  alive  until  the  equity  case  shall  be  settled,  so 
that  the  plaintiff  may  not  then  be  put  to  the  trouble  and 
delay  of  commencing  a  new  action.  But  it  is  plain  that 
the  first  and  second  breaches  are  good  only  in  case  there 
was  a  default  by  the  administrator  in  not  settling  his  ac- 
counts in  the  Orphans'  Court  according  to  the  strict  re- 
quirements of  the  testamentary  law,  before  the  bill  in  equity 
was  filed.  And  in  view  of  what  is  averred  in  the  third 
and  admitted  in  the  fourth,  we  are  of  opinion  it  should 
have  been  distinctly  and  explicitly  averred  both  in  the 
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first  and  second  breaches,  that  such  default  occurred  be- 
fore that  time.  Neither  of  them  contains  any  such  aver- 
ment. The  plaintiff  herself  instituted  the  equity  case,  and 
was  perfectly  acquainted  with  all  the  proceedings  therein, 
and  if,  when  she  brought  this  action  at  law,  she  intended 
to  rely  upon  these  breaches  as  the  basis  of  a  nominal  re- 
covery (and  she  can  only  rely  on  them  for  that  purpose,) 
it  was  incumbent  upon  her  to  deal  fairly  with  the  Court, 
and  make  the  averments  necessary  to  sustain  them.  As 
we  have  said,  she  avers  in  the  third  breach  that  she  filed 
her  bill  on  the  15th  of  June,  1880,  only  about  fifteen 
months  after  the  bond  was  executed.  And  in  the  fourth 
breach,  as  we  read  it,  she  admits  that  the  administrator 
had  during  that  time,  settled  three  accounts  in  the  Or- 
phans' Court.  In  deciding  a  question  like  the  one  now 
before  us,  presented  as  it  is  under  peculiar  circumstances, 
and  relied  on  for  a  peculiar  purpose,  the  Court  is  justified 
in  looking  at  the  whole  declaration  and  every  averment 
and  admission  contained  in  any  part  of  it,  and  is  not  bound 
to  consider  each  breach  by  itself.  Taking  this  view  of  the 
case  we  are  clearly  of  opinion  that  the  first  and  second 
breaches  cannot  be  sustained  for  the  purpose  for  which 
they  are  relied  on,  and  that  no  requirement  of  substantial 
justice  demands  a  reversal  of  this  judgment,  and  we  ac- 
cordingly affirm  it. 

Judgment  affirmed, 
(Decided  20th  November,  1885.) 
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Friend. 

Trespass  quare  clausum   f regit — Construction   of   Deeds — 
Boundary — Location. 

In  trespass  guare  dauium  fregity  the  question  as  to  the  proper  con- 
struction of  a  deed  offered  in  evidence,  and  the  consequent  manner 
of  its  proper  location,  is  ezclusively  for  the  Court. 

It  is  a  well  settled  principle  of  construction  in  respect  to  location, 
that  metes  and  bounds  in  the  description  of  the  premises  granted, 
control  courses,  distances  and  quantities,  when  there  is  any  incon- 
sistency or  conflict  between  them. 

Appeal  from  the  Circuit  Court  for  Garrett  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Exception, — At  the  trial   the   plaintiffs  offered  eight 
prayers  as  follows : 

1.  That  if  the  jury  find  from  the  evidence  in  the  cause 
that  the  patent  for  the  tract  of  land  called  "  Kensington  " 
was  issued,  and  that  the  several  deeds  offered  in  evidence 
by  the  plaintiffs  were  executed  by  the  grantors  therein 
and  delivered,  and  that  the  will  of  Elijah  Friend  offered 
in  evidence  was  executed  by  him,  and  that  the  plaintiffs, 
and  those  under  whom  they  claim,  have  been  in  continu- 
ous, exclusive,  notorious,  and  adverse  possession,  for  the 
space  of  twenty  years  before  the  bringing  of  this  suit,  of 
the  part  of  land  described  in  the  deed  from  Rebecca  Frantz 
and  others  to  Elijah  Friend,  and  that  the  grantors  in  said 
deed  were  the  heirs-at-law  of  George  Frantz,  and  that  the 
plaintiffs  and  Emma  J.  Friend  are  the  only  heirs-at-law  of 
Elijah  Friend,  then  the  plaintiffs  have  a  good  legal  title  to 
the  same  and  are  entitled  to  maintain  this  action  against 
21  V.  64. 
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the  defendant ;  if  they  also  find  that  he  committed  the 
alleged  trespass  within  the  lines  of  said  deed  to  Elijah 
Friend  as  located  by  either  of  the  parties,  if  they  find  said 
location  to  be  correct;  and  if  the  jury  find  that  the  defend- 
ant with  knowledge  on  his  part,  that  he  did  not  own  the 
land  at  the  place  where  the  alleged  trespass  is  charged  to 
have  been  committed,  nevertheless  went  on  the  said  land, 
and  there  did  the  acts  relied  on  in  this  case,  as  the  tres- 
pass complained  of,  then  the  plaintiffs  may  not  only  re- 
cover to  the  extent  of  the  actual  damages  sustained  by  the 
plaintiffs,  biit  may  recover  exemplary  or  punitive  damages 
to  such  extent  as  the  jury  may  think  reasonable  under  the 
circumstances  of  this  case. 

2.  That  if  the  jury  find  that  the  point  shown  on  the 
plats  at  black  A,  is  the  true  beginning  of  the  tract  of  land 
called  the  Blooming  Rose,  and  that  the  lines  of  said  tract 
from  one  to  sixteen  inclusive  shown  by  the  plain  black  lines 
on  the  plats,  numbered  from  1  to  16  inclusive  correctly  lo- 
cated by  actual  survey  on  the  ground,  then  such  location  by 
actual  survey  is  the  best  evidence  of  the  true  location  of  the 
sixteenth  line  of  said  tract,  but  before  the  jury  can  find  that 
the  said  sixteenth  line  is  correctly  located  as  stated  above, 
they  must  find  that  the  lines,  courses  and  distances  of 
Blooming  Rose  were  run  from  the  beginning  with  the  true 
and  correct  variation  of  the  compass. 

3.  That  if  the  jury  find  that  the  plaintiffs  and  defend- 
ant in  this  case  agree  that  said  point,  shown  by  black  A 
on  the  plats  is  the  correct  beginning  of  said  tract,  then  the 
only  mode  of  ascertaining  the  correct  location  of  the  six- 
teenth line  of  said  tract  is  by  actual  survey  from  said  be- 
ginning, and  its  correct  location  cannot  be  ascertained  in 
this  case  by  protraction  or  by  reversing  any  of  its  lines 
from  objects  not  called  for  in  its  patent. 

4.  That  if  the  jury  find  that  the  sixteenth  line  of  Bloom- 
ing Rose  shown  by  the  plain  black  lines  as  located  by  the 
plaintiffs  is  the  true  line  of  said  tract,  and  correctly  lo- 
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cated  with  a  proper  allowance  for  variation  of  the  compass, 
then  the  plaintiflfs  are  not  estopped  by  any  admissions  or 
anything  proven  in  this  case,  from  claiming  the  line  so 
located  by  them,  as  the  correct  line  of  said  tract,  or  the 
line  of  Kensington  and  the  deed  to  Elijah  Friend. 

5.  That  if  the  jury  shall  find  from  the  evidence  in  the 
cause  that  the  defendant  has  located  the  lines  of  the  tract 
of  land  called  the  Blooming  Rose,  hy  protraction  from  the 
beginning  at  black  A  upon  the  plats,  and  that  in  locating 
the  fifteenth  line  of  said  tract  by  protraction,  the  said  de- 
fendant has  extended  the  said  fifteenth  line  in  distance  be- 
yond the  point  to  which  it  would  stop  according  to  the 
courses  and  distances  in  the  patent  for  said  tract  called 
the  Blooming  Rose,  and  should  further  find  that  there  is 
no  call  at  the  end  of  said  fifteenth  line  in  the  patent,  then 
that  the  said  defendant  has  not  properly  located  the  six- 
teenth line  of  said  tract  of  land  called  the  Blooming  Rose. 

6.  That  if  the  jury  shall  find  from  the  evidence  in  the 
cause  the  matters  stated  in  the  plaintifis'  fifth  prayer,  and 
shall  further  find  that  the  deed  from  Ira  Friend  to  the 
defendant  offered  in  evidence,  calls  to  begin  at  the  end  of 
the  sixteenth  line  of  the  tract  called  "  The  Blooming  Rose/' 
that  the  said  deed  has  been  located  from  the  birch  tree  at 
black  W,  that  then  the  defendant  has  not  properly  located 
any  deed  showing  title  in  him  for  any  part  of  the  land 
upon  which  the  trespasses  are  claimed  to  have  been  com- 
mitted, and  said  deed  is  not  properly  located. 

7.  That  if  the  jury  shall  find  from  the  evidence  in  the 
cause,  that  the  patent  for  the  "  Resurvey  on  Blooming 
Rose  "  calls  for  a  maple  tree  at  the  end  of  the  sixteenth  line 
of  said  tract,  and  that  no  such  maple  tree  now  stands  at 
the  end  of  said  line  as  located  by  the  defendant,  and  that 
there  is  no  testimony  to  show  that  it  ever  did  stand  at  the 
point  black  T,  as  located  by  the  defendant,  and  that  the 
defendant  has  extended  the  said  fifteenth  line  beyond  the 
distance  to  which  it  extends  and  reaches  by  the  descrip- 
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tion  in  said  patent  of  said  line  to  black  T,  then  the  said 
defendant  has  not  properly  located  said  tract  of  land 
called  the  "Resiirvey  on  Blooming  Rose." 

8.  That  if  the  jury  shall  .find  that  the  first  line  of  the 
deed  from  Rebecca  Frantz  and  others  to  Elijah  Friend, 
under  which  the  plaintiffs  claim  part  of  the  tract  called 
."Kensington,"  calls  for  a  hickory  standing  at  the  end  of 
seventy  perches  on  the  sixteenth  line  of  "  Blooming  Rose," 
and  that  said  hickory  stands  at  the  point  black  I,  as  indi- 
cated on  the  plat,  and  that  the  next  line  of  said  deed  calls  to 
run  with  a  part  of  said  sixteenth  line  of  "[Blooming  Rose," 
8.  11*^,  W.  120  8-10  perches  to  a  stone  and  two  maple 
saplings,  and  that  said  stone  and  two  maple  saplings 
stand  at  black  J  upon  the  plats,  and  shall  further  find 
that  the  plain  black  line  from  black  E  to  black  F,  is 
part  of  the  sixteenth  line  of  the  tract  called  "  The  Bloom- 
ing Rose,"  is  correctly  located,  then  the  jury  may  inter- 
polate the  lines  from  black  I  to  black  E,  and  from  black  F 
to  black  J,  although  said  lines  may  not  be  mentioned  in 
said  deed  from  Gteo.  Frantz'  heirs  to  Elijah  Friend,  the 
father  of  the  plaintiffs,  in  order  to  gratify  the  calls  of  said 
deed  to  run  with  the  sixteenth  line  of  the  "  Blooming 
Rose."  But  the  jury  are  further  instructed  that  before 
these  lines  can  be  so  added  to  the  lines  of  the  deed,  by 
them,  it  is  incumbent  on  the  plaintiff  to  satisfy  the  jury  that 
the  said  sixteenth  line  of  "Blooming  Rose"  has  been  cor- 
rectly laid  down  and  located  on  the  plats  by  the  plaintiffs, 
with  a  correct  allowance  for  the  variation  of  the  compass. 

The  defendant  offered  five  prayers,  all  of  which  were 
rejected,  except  the  fourth,  which  was  as  follows : 

4.  That  if  the  jury  find  from  the  evidence  that  the  hick- 
ory tree  located  on  the  plat  at  black  I  is  the  hickory  called 
for  at  the  end  of  the  first  line  of  the  deed  from  the  Frantz 
heirs  to  Elijah  Friend,  tlie  father  of  the  plaintiffs,  and  that 
the  stone  and  two  maple  saplings  located  at  black  J  on 
the  plat,  are  the  stone  and  maple  saplings  called  for  at  the 
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end  of  the  second  line  of  said  deed,  and  that  the  fence  lo- 
cated as  running  from  black  J  io  black  S,  by  both  plain- 
tiffs and  defendant,  is  the  division  fence  between  the  For- 
sythe  part  of  Kensington  and  the  Elijah  Friend  part  men- 
tioned in  the  deeds,  and  if  they  further  find  that  the  sur- 
veyor, Switzer,  ran  the  division  lines  between  the  Frantz 
heirs  and  Forsythe,  and  started  at  the  hickory  at  black  I, 
and  ran  a  direct  line  from  thence  to  the  stone  and  maple  at 
black  J,  said  direct  line  being  shown  him  as  part  of  the  six- 
teenth line  of  " Blooming  Rose"  as  testified  to  by  him,  and 
ran  the  dividing  line  along  the  division  fence,  from  black  J 
to  black  S ;  from  thence  to  black  U,  and  thence  to  black  V, 
the  call  at  the  end  of  the  third  aud  fourth  lines  of  the  deed 
under  which  the  plaintiffs  claim,  then  they  must  find  that 
the  defendant  has  correctly  located  said  deed  according 
to  the  true  meaning  of  its  courses,  distances  and  calls. 
And  if  they  further  find  that  Elijah  Friend  entered  upon 
his  part  of  Kensington  and  took  possession  thereof  under 
said  deed,  with  full  knowledge  of  the  location  of  the  said 
hickory  and  the  maples  on  the  ground,  and  recognized  the 
hickory  at  black  I  as  a  corner  of  his  land,  and  also  recog- 
nized the  line  (located  by  defendant  as  the  sixteenth  line 
of  "Blooming  Rose")  run  from  said  black  I  to  black  W,  run- 
ning past  or  by  black  J  in  a  straight  course  as  the  division 
line  between  his  part  of  Kensington  and  the  tract  called 
the  "Blooming  Rose"  as  occupied  by  the  defendant  and 
those  under  whom  he  claims,  then  that  the  plaintiffs  are  not 
entitled  to  recover  in  this  action  unless  they  find  that  the 
acts  complained  of  as  trespasses  in  thi?  case  were  com- 
mitted within  the  lines  of  the  said  deed. 

The  Court  (Syester,  and  Hoffman,  J.,)  granted  the 
first,  second,  seventh,  and  eighth  prayers  of  the  plaintiffs, 
and  the  fourth  prayer  of  the  defendant,  and  rejected  the 
third,  fourth,  fifth  and  sixth  prayers  of  the  plaintiffs,  and 
the  first,  second,  third  and  fifth  prayers  of  the  defendant. 
The  plaintiffs  excepted,  and  the  verdict  and  judgment  be- 
ing against  them,  they  appealed. 
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The  cause  was  argued  before  Alvey,  C.  J.,  Miller, 
Irving,  Ritchie,  and  Bryan,  J. 

jB.  H.  Gordon,  and  J,  H.  Gordon,  for  the  appellants. 

T,  J.  Feddicordf  and  E.  T.  Semmes,  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass  qtmre  clauaum  fregitj 
brought  by  the  appellants,  against  the  appellee.  The 
claim  and  pretensio^  of  the  respective  parties  made  the 
case  turn  exclusively  upon  the  correct  location  of  the  divi- 
sion line  between  the  land  of  the  plaintiffs  on  the  one  side 
and  that  of  the  defendant  on  the  other.  A  warrant  of  re- 
survey  was  executed,  and  the  result  was  the  return  into 
Court  of  a  very  extensive  plat  of  diversified  locations,  some 
made  by  actual  survey  on  the  ground,  and  others  simply 
by  protraction  on  the  plat  by  course  and  distance,  accord- 
ing to  scale. 

The  locvs  in  quo  is  alleged  to  be  in  that  part  of  a  tract 
of  land  called  Kensington,  embraced  within  the  lines  of  a 
deed  from  Rebecca  Frantz  and  others  to  Elijah  Friend, 
dated  the  6th  of  October,  1866;  the  plaintiffs  claiming 
under  Elijah  Friend,  the  grantee,  (who  died  in  1869,)  and 
by  virtue  of  the  deed  to  him.  That  tract  of  land  Ken- 
sington was  patented  in  1831,  and  was  a  resurvey  of  four 
contiguous  military  lots,  Nos.  2970,  2972,  3138,  and  3139, 
reducing  them  into  one  tract.  The  military  lots  were  lo- 
cated in  1787,  by  authority  of  the  Legislature  of  the  State, 
and  lot  No.  3138  called  to  begin  at  the  end  of  70  perches 
on  the  16th  line  of  a  tract  of  land  called  The  Blooming 
Rose,  (a  tract  that  had  been  located  in  1774,  though  not 
patented  until  1793,)  and  to  run  south  11  degrees  west, 
92  perches,  &c.;  and  lot  No.  3139  called  to  begin  at  the 
end  of  the  first  line  of  lot  No.  3138,  and  to  run  south  11 
degrees  west,  114  perches  to  a  bounded  chestnut  at  the 
end  of  the  16th  line  of  Blooming  Rose,  then,  &c. 
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The  patent  for  Kensington  called  to  begin,  for  the  out- 
lines of  the  tract,  at  the  beginning  of  lot  No.  2970,  and  re- 
versing the  given  line  thereof,  and  running  with  the  given 
line  of  lot  No.  3138  east,  200  perches,  then  with  the  first 
line  of  the  last  mentioned  lot,  and  with  the  first  line  of  lot 
No.  3139,  south  11  degrees  west,  206  perches,  then  with 
the  second  and  third  lines  of  the  last  mentioned  lot  west, 
62  perches,  &c. 

The  deed  from  Rebecca  Frantz  and  others  to  Elijah 
Friend,  being  for  part  of  Kensington,  calls  to  begin  at  the 
original  beginning  of  Kensington,  being  a  stone  standing 
at  the  beginning  of  lot  No.  2970,  and  running  thence  with 
the  given  lines  of  lots  2970  and  3138  reversed,  east, 
200  poles  to  a  bounded  hickory  tree,  standing  at  the  end 
of  70  poles  on  the  16th  line  of  Blooming  Rose,  then  with 
a  part  of  that  line  of  Blooming  Rose  south  11  degrees 
west,  120iV  poles  to  a  stone  and  two  maple  saplings,  then 
north  58  degrees  west,  211tV  poles  to  a  stone  standing  at 
the  end  of  11  poles  on  the  first  line  of  lot  No.  2970,  then 
north,  11  poles  to  the  beginning,  containing  79  acres. 

As  will  be  observed,  this  deed  has  but  four  lines  to  en- 
close the  area  conveyed,  and  the  whole  controversy  hinges 
upon  the  proper  location  of  the  second  line, — that  running 
from  the  hickory  tree  standing  at  the  end  of  70  poles  on 
the  16th  line  of  Blooming  Rose,  course,  south  11  degrees 
west,  distance,  120i^  perches,  to  a  stone  and  two  maple 
saplings,  now  stumps.  This  deed  is  of  recent  date,  for  a 
small  piece  of  land  in  an  open  cultivated  country,  and  the 
outlines  of  which  were  actually  surveyed  by  and  we're  per- 
fectly familiar  to  living  men,  who  were  present  at  the  trial 
SL8  witnesses  to  identify  the  calls  of  the  deed.  In  such  case 
one  would  suppose  that  the  lines  of  the  deed  would  be  of 
easy  and  inexpensive  location ;  and  it  certainly  is  remark- 
able that  it  should  have  been  deemed  necessary  to  make 
such  an  extensive  survey,  and  so  complicated  a  plat  as  to 
require  some  thirteen  large  closely-printed  pages  of  the 
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record  to  contain  the  explanations  of  the  different  locations 
made,  as  we  find  returned  by  the  surveyor  under  the  in- 
structions of  the  parties.  That  much  the  larger  portions 
of  the  locations  made  were  wholly  immaterial  and  unne- 
cessary, will  be  made  manifest  upon  the  application  to  the 
case  of  a  few  plain  and  well-settled  principles  of  location, 
as  the  means  of  effectuating  the  intent  of  parties  to 
deeds  or  grants  of  land. 

The  deed  from  Frantz  and  others  to  Friend  is  quite 
free  from  ambiguity;  and  the  question  of  its  proper  con- 
struction, and  the  consequent  manner  of  its  proper  loca- 
tion, is  exclusively  for  the  Court.  And  it  is  a  long  since 
settled  principle  of  construction  in  respect  to  location,  that 
metes  and  bounds  in  the  description  of  the  premises 
granted  control  courses,  distances,  and  quantities,  when 
there  is  any  inconsistency  or  conflict  between  them.  This 
rule  of  construction  is  founded  upon  the  principle  that 
those  particulars  are  to  be  regarded  and  preferred  in  which 
error  is  least  lij^ely  to  occur.  And  therefore  the  most 
material  and  certain  calls  must  control  those  that  are  less 
material  and  certain  in  the  location  of  the  lines  of  descrip- 
tion. These  rules  of  construction  are  well  illustrated^  and 
their  application  shown,  in  the  cases  of  Thomas*  Lessee  vs. 
Godfreyj  3  G,  dk  J.,  143,  and  Wilson  vs.  TnloeSy  6  Oilly  121. 

In  this  case  there  is  no  dispute  in  regard  to  the  true 
location  of  the  beginning  of  the  tract  called  Kensington, 
and  consequently  no  disagreement  as  to  the  location  on 
the  plat  of  the  beginning  called  for  in  the  deed  to  Friend, 
under  which  the  plaintiffs  claim ;  nor  is  there  any  dispute 
as  to  the  location  on  the  plat  of  the  hickory  tree,  called  for 
at  the  end  of  the  first  line  of  the  deed  ;  the  point  of  begin- 
ning being  designated  on  the  plat  as  at  L,  and  that  of  the 
hickory  tree  at  I.  Nor  is  there  any  serious  question  made 
as  to  the  identity  of  the  stone  and  two  maple  saplings, 
(now  stumps,)  called  for  at  the  end  of  the  second  line  of 
the  deed,  as  located  on  the  plat  at  J.     Both  parties  have 
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made  their  locations  with  reference  to  all  three  of  these 
calls  as  located  and  thus  designated  on  the  plat,  and  by 
so  doing  have  conceded  the  correctness  of  their  location. 
Indeed  the  unquestioned  evidence  would  seem  to  leave  no 
room  for  doubt  as  to  the  identification  of  these  calls,  and 
their  correct  location  at  the  points  designated  on  the  plat, 
by  the  letters  named  respectively.  But  the  mode  adopted 
by  the  plaintiffs  of  locating  the  first  and  second  line  of  the 
deed  was  justified  by  no  principle,  in  view  of  the  facts  of 
this  case.  Instead  of  commencing  the  location  of  the  deed 
at  the  place  of  beginning,  a  known  afed  conceded  point, 
and  running  to  the  hickory  tree  at  I,  also  a  known  bound- 
dary,  and  thence  to  the  stone  and  two  maple  stumps  at 
the^end  of  the  second  line,  they  commenced  their  survey 
at  A,  the  beginning  of  Blooming  Rose,  and  ran  the  first 
fifteen  lines  of  that  tract,  and  to  the  end  of  70  perches  on 
the  16th  line  thereof,  terminating  at.  black  E,  as  located 
on  the  plat,  by  courses  and  distances  simply  and  exclu- 
sively, and  with  an  allowance  for  variation  of  the  needle, 
not  shown  by  any  legally  suflScient  evidence  to  be  correct. 
From  black  E  they  ran,  by  reverse  course,  the  first  line  of 
the  deed  to  L,  the  beginning;  but  to  do  this  it  was  found 
necessary  to  disregard  the  hickory  at  I,  as  a  binding  call, 
and  to  elongate  the  first  line  of  the  deed  12  perches  and 
nine  links.  They  then  resumed  at  black  E,  and  ran  the 
distance  of  the  second  line  by  the  course  of  the  16th  line 
of  Blooming  Rose,  as  located  by  them,  to  F,  and  from 
thence  interpolated  a  south-west  line  of  the  length  of 
16fV  perches  to  the  stone  and  two  maple  stumps,  at  the 
end  of  the  second  line  of  the  deed.  And  in  support  of  this 
theory  of  the  correct  mode  of  locating  the  deed,  the  plain- 
tiffs, by  prayer,  procured  from  the  Court  an  instruction 
(8th  prayer),  that  if  the  jury  should  find  that  the  16th 
line  of  Blooming  Rose  was  correctly  located,  then  they 
might  interpolate  the  lines  from  the  hickory  at  I  to  black 
E,  and  from  black  F  to  the  stone  and  maple  stumps  at  J, 
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although  such  lines  were  not  mentioned  or  called  for  in  the 
deed,  "in  order  to  gratify  the  call  of  said  deed  to  run 
with  the  16th  line  of  Blooming  Rose/'  This  instruction 
was  clearly  erroneous;  but  the  Court  seems  to  have  cor- 
rected the  error,  by  granting  the  fourth  prayer  of  the  de- 
fendant. By  this  latter  instruction  the  jury  were  directed 
that  if  they  found  that  the  hickory  tree  located  at  I  is  the 
hickory  called  for  at  the  end  of  the  first  line  of  the  deed, 
and  that  the  stone  and  two  maple  saplings,  located  at 
black  J  on  the  plat,  are  the  same  called  for  at  the  end  of 
the  second  line  of  tHe  deed,  &c.,  with  further  directions  as 
to  the  running  the  other  lines  thereof,  "  then  they  mtist 
find  that  the  defendant  has  correctly  located  said  deed,  ac- 
cording to  the  true  meaning  of  its  courses,  distances  and 
calls;"  and  further,  after  enumerating  some  immaterial 
fact's,  the  jury  were  instructed  that  the  plaintiffs  were  not 
entitled  to  recover,  unless  they  should  find  that  the  acts 
complained  of  as  trespasses  were  committed  within  the 
lines  of  the  said  deed.  The  defendant's  location  of  the 
second  line  of  the  deed  from  Frantz  to  Friend  was  by  a 
straight  or  direct  line  from  the  hickory  at  I  to  the  stone 
and  two  maple  stumps  at  J ;  and  as  the  verdict  was  for 
the  defendant,  we  must  suppose  that  it  was  found  in  ac- 
cordance with  the  fourth  prayer  of  the  defendant,  as  that 
prayer  was  the  only  one  of  the  defendant's  prayers  that 
was  granted. 

It  is  objected  by  the  plaintiffs  that  this  fourth  prayer  of 
the  defendant  should  not  have  been  granted,  because  of 
its  irreconcilable  conflict  with  the  construction  placed  upon 
the  deed,  as  to  the  manner  of  its  location,  contained  in  the 
instruction  given  by  the  Court  in  granting  the  eighth 
prayer  of  the  plaintiffs,  and  because,  by  this  instruction 
given  at  the  instance  of  the  defendant,  the  Court  disre- 
garded the  call  in  the  deed  that  the  second  line  thereof 
should  run  with  a  part  of  the  16th  line  of  Blooming  Rose, 
south  11  degrees  west,  120,?^  poles  to  the  stone  and  two 
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maples,  as  that  16th  line  of  Blooming  Rose  might  be  found 
located,  with  proper  allowance  for  variation  of  the  mag- 
netic needle  ;  the  plaintiffs  contending  that  the  call  to  run 
to  and  with  that  line,  for  the  distance  mentioned,  is  impera- 
tive and  binding.  But  in  this  contention  we  do  not  agree 
with  the  plaintiffs. 

The  inconsistency  between  the  two  prayers  granted  is 
very  apparent,  but  it  does  not  follow  that  there  was  error 
committed  in  granting  the  prayer  on  the  part  of  defend- 
ant. It  was  a  question  of  the  proper  construction  of  the 
deed,  and  the  manner  of  its  location ;  and,  as  we  have 
already  stated,  the  settled  principle  is,  that  metes  and 
bounds  control  courses  and  distances,  and  that  the  most 
material  and  certain  calls  control  those  less  material  and 
certain.  The  hickory  tree  at  the  end  of  the  first  line,  and 
the  stone  and  maples  at  the  end  of  the  second,  are  both 
material  and  imperative  calls  in  the  location  of  the  deed, 
and  must  control  the  survey  if  they  can  be  ascertained ; 
and  the  reference  to  the  16th  line  of  Blooming  Rose  is 
merely  directory.  If  all  the  natural  or  artificial  calls  of 
Kensington,  or  of-  the  deed  for  part  of  that  tract,  were 
lost,  this  referential  or  secondary  call,  if  properly  located, 
would  remain  as  a  means  of  locating  the  junior  tract;  but 
not  as  an  imperative  and  binding  call,  so  long  as  the  more 
certain  and  tangible  objects  called  for  can  be  correctly 
located.  The  defendant's  location,  therefore,  of  the  second 
line  of  the  deed,  by  a  straight  course  from  the  hickory,  at 
the  end  of  the  first  line,  to  the  stone  and  maple  stumps, 
at  the  end  of  the  second,  iwas  the  correct  location,  and  the 
Court  was  right  in  so  instructing  the  jury. 

This  is  so  as  well  upon  principles  of  reason  as  upon  ex- 
press decisions.  In  the  case  of  Thomas  vs.  Godfrey^  3  G. 
&  t/.,  143,  151,  it  was  declared  by  the  Court,  as  a  settled 
principle,  that  while  it  was  the  peculiar  province  of  the 
jury  to  find  facts  and  to  ascertain  the  true  position  of  the 
objects  called  for,  from  the  evidence  submitted  to  them,  it 
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was  the  duty  of  the  Court  to  determine,  whether  or  in 
what  manner  a  call  in  a  deed  or  patent  should  be  gratified. 
"  Where/'  continued  the  Court,  "  a  tract  of  land,  or  a  line 
of  a  tract  of  land  is  peremptorily  called  for  as  the  govern- 
ing object,  it  controls  the  course  and  distance  for  the 
greater  certainty.  But  where  such  a  line  is  referred  to, 
with  a  view  to  another  object  peremptorily  called  for,  that 
object  is  the  imperative  call,  and  not  the  line  referred  to; 
and  must  be  gratified,  whether  its  position  corresponds  with 
the  line  referred  to  or  not.  As  where  there  is  a  call  to  a 
tree,  described  as  standing  in,  or  at  the  end  of  a  specified 
line  of  another  tract  of  land,  there  the  reference  to  the  line 
is  not  considered  as  a  peremptory  call,  controlling  the  call 
to  the  tree  ;  but  the  call  to  the  tree  is  the  imperative  call, 
and  must  be  gratified  if  it  can  be  established,  no  matter 
where  it  stands,  without  regard  to  the  line,  which  is  to  be 
taken  as  intended  only  as  a  designatio  loci,  where  the  tree 
was  supposed  to  stand"  In  that  case  the  expressions  of 
the  calls  were  these  ;  "  Beginning  at  a  bound  hickory,  on 
the  side  of  a  hill,  on  the  south  side  of  the  main  falls  of 
Patapsco,  respecting  to  the  west  Chew's  Resolution  Manor, 
and  running  with  the  said  manors  south  53  degrees  west, 
200  perches  to  a  bound  hickory,  then  northwest  340 
perches  to  a  bound  white  oak,  then,"  &c. ;  and  it  was  held 
that  the  first  line  of  the  patent  should  be  run  from  the  first 
to  the  second  bounded  hickory,  and  that  the  expression 
*•'  running  with  the  said  manor,''  did  not  constitute  a 
peremptory  call,  but  that  the  reference  was  directory  only. 
Other  cases  could  be  referred  to,  but  it  is  unnecessary. 

The  rejected  prayers  of  the  plaintiff's  become  quite  im- 
material in  the  view  we  have  of  the  case.  They  all  relate 
to  the  location  of  the  lines  of  Blooming  Rose,  and  as  we 
have  shown,  the  location  of  the  lines  of  the  dcted  from 
Rebecca  Frantz  and  others  to  Elijah  Friend  does  not  at 
all  depend  upon  the  location  of  the  16th  line  of  the  tract  of 
land  called  the  Blooming  Rose,  as  erroneously  assumed 
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by  the  plaintiffs  in  all  their  prayers.  The  third  and  fifth 
of  these  prayers  are  correct  enough  in  principle,  but  their 
rejection  can  furnish  no  ground  for  the  reversal  of  the 
judgment.  Nor  could  the  conflict  in  the  prayers  granted 
in  any  way  have  prejudiced  the  rights  of  the  plaintiffs. 
The  jury  were  plainly  instructed  that  if  they  found  that 
any  of  the  acts  of  trespass  complained  of  had  been  com- 
mitted within  the  lines  of  the  deed  as  properly  located, 
whether  such  location  was  made  by  plaintiffs  or  defendant, 
the  former  would  be  entitled  to  recover.  As  they  found 
for  the  defendant  and  according  to  his  location,  it  is  a  clear 
deduction  that  they  found  no  acts  of  trespass  of  which  the 
plaintiffs  could  complain.    The  judgment  must  be  affirmed. 

Judgment  affirmed, 
(Decided  20th  November,  1885.) 


William  M.  Isaac,  Gideon  Herbert,  and  others, 
Trustees  of  the  Towsontown  Station  of  the  Meth- 
odist Episcopal  Church  vs.  D.  Hopper  Emory, 
and  others. 

Deed  in  Trust  for  Religious  purposes —  Vcujue  and  indefinite 
Beneficiaries — Parties — Right  of  Appeal, 

By  deed  dated  the  24th  of  February,  1870,  a  lot  of  ground  was  con- 
veyed to  five  named  individuals  *^  to  have  and  to  hold  the  same 
unto  the  said  (grantees)  in  trust,  that  the  said  premises  shall  be 
used,  kept,  maintained  and  disposed  of,  as  a  place  of  divine 
worship  for  the  use  of  the  ministry  and  membership  of  the  Metho- 
dist Episcopal  Church,  in  the  United  States  of  America,  subject 
to  the  discipline,  usage  and  ministerial  appointments  of  said  church, 
as  from  time  to  time  authorized  and  declared  by  the  general  con- 
ference of  said  church,  and  the  annual  conference  in  whose  bounds 
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said  premises  are  situated."  On  the  14th  of  October  following,  an 
attempt  was  made  to  incorporate  a  religious  society  under  the 
general  law  upon  that  subject  by  the  corporate  name  of  "The  Trus- 
tees of  Towsontown  Station  of  the  Methodist  Episcopal  Church," 
and  on  the  same  day  the  grantees  in  the  deed  of  the  24th  of  Febru- 
ary, 1870,  conveyed  the  property  in  fee  to  this  corporation  by  its 
corporate  name.  This  attempted  incorporation  was  afterwards 
judicially  pronounced  inoperative,  because  essential  requirements 
of  the  corporation  law  had  not  been  complied  with.  Under  pro- 
ceedings against  the  grantor  and  grantees  in  the  deed  of  the  24th  of 
February,  1870,  and  others,  a  decree  was  afterwards  passed  for  the 
sale  of  said  lot  of  ground,  with  the  improvements  upon  it,  consist- 
ing of  a  church  building,  to  pay  certain  claims  of  the  complainant 
and  others  which  were  held  to  be  equitable  liens  thereon.  After 
the  testimony  had  been  taken,  but  before  the  case  was  heard,  seven 
persons  calling  themselves  the  "Trustees  of  the  Towsontown  Sta- 
tion of  the  Methodist  Episcopal  Church,"  were  upon  their  petition 
made  parties  defendants.  In  their  petition  and  answer  they  claimed 
that  as  duly  elected  trustees  to  succeed  those  named  in  the  deed  of 
the  24th  of  February,  1870,  they  were  the  holders  of  the  legal  title 
and  the  real  owners  of  the  property  in  dispute ;  and  as  such  trus- 
tees they  took  an  appeal  from  the  decree  passed  in  the  case.  On  a 
motion  to  dismiss  the  appeal,  it  was  Held  : 

1st.  That  there  was  nothing  in  the  deed  of  the  24th  of  February, 
which  could  have  the  effect  of  passing  the  title  to  said  property 
to  the  appellants  as  successors  to  the  grantees  in  that  deed. 

2nd.  That  the  designation  of  beneficiaries  contained  in  said  deed 
was  too  vague  and  indefinite  to  be  sustained  by  the  Courts. 

8rd.  That  under  said  deed  the  appellants  had  no  such  interest,  legal 
or  equitable,  in  the  property  as  would  entitle  them  to  intervene  in 
said  litigation,  and  appeal  from  the  decree  passed  by  the  Court 
below. 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  in 
Equity. 

The  bill  in  this  case  was  filed  by  D.  Hopper  Emory  in 
his  own  behalf,  as  also  in  behalf  of  other  holders  of  certain 
mortgage  notes  secured  by  a  mortgage  made  to  two  trus- 
tees by  *'  The  Trustees  of  Towsontown  Station  of  the  Meth- 
odist Episcopal  Church,''  claiming  to  act  as  a  body  corpo- 
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rate,  who  should  come  in  and  contribute  to  the  expenses 
of  the  suit.  In  a  previous  proceeding  it  was  declared  that 
said  corporation,  owing  to  informalities  in  the  proceedings 
under  which  it  was  attempted  to  be  incorporated,  had  no 
legal  existence.  This  proceeding  was  instituted  against 
the  persons  from  whom  said  pretended  corporation  claimed 
to  have  obtained  the  mortgaged  property,  and  the  trustees 
under  the  mortgage,  to  have  the  mortgage  notes  estab- 
lished as  an  equitable  lien  upon  said  property.  The  case 
is  further  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Miller,  Irving,  and  Ritchie,  J. 

S.  Parker  Bosley,  and  Orville  Hoi*witZy  for  the  appel- 
lants. 

William  S.  Bryan^  Jr.^  and  Arthur  W.  Machen,  for  the 
appellees. 

Miller,  J.,  delivered  the  opinion  of  the  Court. 

The  motion  to  dismiss  this  appeal  must  prevail. 

The  decree  appealed  from  provides  for  the  sale  of  the 
lot  of  ground  in  controversy  with  the  improvements  upon 
it,  consisting  of  a  church  building,  in  order  to  pay  certain 
claims  of  the  complainant  and  others,  which  the  Court 
below  held  to  be  an  equitable  lien  thereon.  The  appel- 
lants, seven  in  number,  calling  themselves  the  "  Trustees 
of  the  Towsontown  Station  of  the  Methodist  Episcopal 
Church,"  were  not  made  parties  to  the  bill,  but  came  in 
by  petition,  after  the  testimony  had  been  taken  but  before 
the  case  was  heard,  praying  to  be  made  parties  defendants, 
with  leave  to  answer  the  bill,  and  this  prayer  was  granted 
by  the  Court  upon  certain  conditions  expressed  in  its 
order  making  them  defendants.  In  their  petition  and 
answer  the  appellants  claim  that  as  trustees  as  aforesaid 
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they  are  the  holders  of  the  legal  title  and  the  real  owners 
of  the  property  in  dispute,  and  the  appeal  is  taken  by  them 
as  such  trustees. 

It  appears  from  the  record  that  Mary  Ann  Shealey,  the 
then  owner  of  the  lot  in  question,  for  the  consideration  of 
$1000,  conveyed  the  same,  by  deed  dated  the  24th  of  Feb- 
ruary, 1870,  to  five  named  individuals,  "to  have  and  to 
hold  the  same  unto  the  said  grantees,  in  trust  that  the 
said  premises  shall  be  used,  kept,  maintained  and  disposed 
of  as  a  place  of  divine  worship,  for  the  use  of  the  ministry 
and  membership  of  the  Methodist  Episcopal  Church  in 
the  United  States  of  America,  subject  to  the  discipline, 
usage,  and  ministerial  appointments  of  said  church,  as  from 
time  to  time  authorized  and  declared  by  the  General 
Conference  of  said  church,  and  the  Annual  Conference, 
in  whose  bounds  said  premises  are  situate."  On  the  14th 
of  October,  1870,  an  attempt  was  made  to  incorporate  a 
religious  society  under  the  general  law  upon  that  subject, 
by  the  corporate  name  of  "  The  Trustees  of  Towsontown 
Station  of  the  Methodist  Episcopal  Church/'  and  on  the 
same  day  the  grantees  in  the  deed  of  the  24th  of  Febru- 
ary, 1870,  conveyed  the  property  in  fee  to  this  corporation 
by  its  corporate  name.  But  the  validity  of  this  attempted 
incorporation  came  before  this  Court  in  the  case  of  Boyce 
V8.  Trustees,  cfcc,  of  the  M,  E.  Church,  46  Md,,  359,  and 
it  was  there  held  to  be  inoperative,  because  essential  re- 
quirements of  the  corporation  law  had  not  been  complied 
with.  The  result  was,  that  no  title  passed  to  this  pre- 
tended corporation  by  the  deed  of  the  14th  of  October, 
1870,  and  this  the  appellants  concede.  They  indeed  ad- 
mit and  aver  in  their  answer  that  there  was  no  "  good  or 
eflTective  grant"  of  the  property  to  this  corporation,  but 
they  insist  that  the  property  "  had  in  fact  vested  in  the 
Methodist  Episcopal  Church  of  Towsontown  Station  under  " 
the  original  deed  of  the  24th  of  February,  1870,  and  that 
they  now  represent  that  church  "  as  the  duly  elected  trus- 
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tees  to  succeed  those  named  in  that  deed/'  and  it  is  upon 
this  ground  alone  that  they  claim  the  right  to  intei'vene 
in  this  case  and  appeal  from  the  decree. 

But  we  are  unable  to  give  to  that  deed  any  such  con- 
struction or  effect  as  will  support  this  claim.  It  is  not 
pretended  that  the  grantees  in  that  deed  were  the  trus- 
tees of  any  incorporated  religious  society.  The  grant  is 
to  them  as  individuals,  and  the  habendum  is  in  the  same 
terms,  and  not  in  either  case  to  them  and  their  successors 
in  office,'  to  be  appointed  by  any  religious  society  then  or 
thereafter  to  be  incorporated.  There  are  no  words  to  be 
found  in  these  parts  of  the  deed  which  can  have  the  effect 
to  pass  the  title  to  such  successors.  Nor  is  there  anything 
in  the  trust  clause  which  can  possibly  have  that  effect. 
The  appellants  are  not  named  in  it  as  cestuis  que  trust, 
nor  is  it  the  effect  of  that  clause  to  make  them  such.  The 
purpose  of  that  clause  was  to  prevent  the  property  from 
being  used  for  secular  purposes,  or  by  any  other  Christian 
sect  or  denomination  than  the  one  described  by  general 
terms  therein.  The  cestuis  que  trust,  or  beneficiaries,  if 
any,  are  not  the  appellants,  but  the  "ministry  and  mem- 
bership" of  the  Methodist  Episcopal  Church  in  the  United 
States,  who  are  or  shall  be  "subject  to  the  discipline, 
usage  and  ministerial  appointments''  of  that  church  or 
voluntary  ecclesiastical  organization,  as  such  discipline, 
usage  and  appointments  may  from  time  to  time  be  author- 
ized and  declared  by  the  General  Conference  of  that 
church,  and  by  the  Annual  Conference,  in  whose  bounds 
the  property  is  situated.  But  this  designation  of  benefi- 
ciaries is  too  vague  and  indefinite  to  be  sustained  by  the 
Courts.  According  to  the  uniform  course  of  decisions  in 
this  State,  a  trust  cannot  be  upheld  unless  it  be  of  such  a 
nature  that  the  cestuis  que  trust  are  defined,  and  capable 
of  enforcing  its  execution  by  proceedings  in  a  Court  of 
Chancery.  Church  Extension  of  M,  E,  Church  vs.  Smith, 
66  Md.,  397.  It  is  not  necessary  to  cite  the  numer- 
22  V.  64. 
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0U8  cases  in  which  this  doctrine  has  been  applied,  for  we 
hold  it  to  be  quite  clear,  that  when  applied  in  this  case, 
the  trust  contained  in  this  deed  must  fail. 

It  was  no  doubt  the  purpose  of  the  parties  who  engaged 
in  the  commendable  work  of  purchasing  this  lot  and  erect- 
ing a  church  thereon,  to  have  the  title  thereto  held  by 
these  grantees  temporarily  until  a  corporation  could  be 
formed  under  the  law,  capable  of  legally  taking  and  hold- 
ing the  property,  and  that  then  these  grantees  should  con- 
vey the  same  to  such  corporation.  As  we  havfe  shown, 
this  was  attempted,  but  the  attempt,  unfortunately,  failed, 
and  we  are  constrained  to  hold,  that  under  the  original 
deed  to  these  grantees,  the  appellants  have  no  such  inte- 
rest, legal  or  equitable,  in  the  property,  as  would  entitle 
them  to  intervene  in  this  litigation,  and  appeal  from  the 
decree  which  the  Court  below  has  passed. 

Appeal  dismissed. 
(Decided  20th  November,  1885.) 


The  Waverly  Mutual  and  Permanent  Land, 
Loan  and  Building  Association  of  Baltimore 
County  vs.  Helen  E.  Buck,  and  Ad  aline  A. 
Buck. 

Equity  proceedings — Final  order — Appeal — Building  asso- 
ciation— Mortgage —  Usury — Dissolution  of  Association — 
Relation  of  Debtor  and  Creditor. 

A  ruling  of  the  Court  below  in  an  equity  proceeding,  must,  in  order 
to  form  the  proper  basis  for  an  appeal,  be  so  far  final  as  to  deter- 
mine and  conclude  the  rights  involved  in  the  action,  or  to  deny  to 
the  party  who  seeks  redress  by  an  appeal  '*  the  means  of  further 
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prosecuting  or  defending  the  suit  in  the  Court  of  original  juris- 
diction." 

An  appeal  lies  from  an  order  passed  in  a  proceeding  for  the  fore- 
closure of  a  mortgage,  which  determines  that  the  plaintiflf  is  not 
entitled  to  the  relief  prayed  for  in  its  bill  of  complaint,  and  directs 
the  auditor  to  state  an  account  simply  as  between  debtor  and 
creditor. 

By  the  terms  of  a  building  association  mortgage  weekly  payments  on 
a  loan  were  required  to  be  made,  which  amounted  to  more  than 
six  per  cent.,  the  rate  of  interest  fixed  by  statute.  The  phraseology 
of  the  mortgage  indicated  that  such  payments  were  for  interest, 
expenses,  <&c.    Held  : 

That  the  transaction  ^as  tainted  with  usury ;  and  the  combination 
of  interest  with  other  payments  was  evasive  and  intended  to  avoid 
the  operation  of  the  statute. 

A.  and  B.  members  of  a  building  association  holding  four  shares  of 
its  capital  stock,  obtained  an  advance  of  six  hundred  dollars  from 
the  association,  that  being  the  par  value  of  their  shares ;  and  de- 
livered to  the  association  a  mortgage  of  real  estate  as  security  for 
the  payment  of  twenty-five  cents  every  week  upon  each  of  said 
four  shares  of  stock,  until  such  weekly  payments  increased  by  the 
mortgagors'  proportional  part  of  the  profits  accruing  from  the 
transaction  of  the  business  of  the  association  should  aggregate  a 
sum  equal  to  the  amount  of  the  loan.  The  mortgage  also  provided 
for  the  payment  of  a  weekly  sum  of  twenty-five  cents  on  each  $150, 
advanced  for  interest  and  expenses,  with  a  reduction  of  twenty- 
five  cents  in  the  weekly  interest  upon  each  payment  of  $150  in 
dues.  Subsequently  the  association,  without  the  consent  of  A.  and 
B.  resolved  to  close  its  afiairs,  and  practically  suspended  business. 
Thereupon  A.  and  B.  refused  to  make  further  payments.  On  a  bill 
filed  by  the  association  against  A.  and  B.  for  the  foreclosure  of  the 
mortgage,  it  was  Held  : 

Ist.  That  a  condition  had  been  created  by  the  action  of  the  associa- 
tion which  was  tantamount  to  a  dissolution ;  and  the  mortgagors 
were  released  from  the  peculiar  obligations  created  by  the  articles 
of  the  association  or  by  the  mortgage,  and  the  existing  relation 
between  the  parties  was  that  of  debtor  and  creditor. 

2nd.  That  in  such  event  equity  would  not  sanction  the  retention  by 
the  mortgagors  of  the  sum  of  money  obtained  from  the  mortgagee, 
but  would  enforce  its  repayment  with  interest 
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8rd.  That  A.  and  B.  were  to  be  treated  simply  as  mortgagors,  and 
were  entitled  to  have  the  mortgage  released  upon  payment  of  the 
sum  justly  due. 

4th.  That  in  stating  the  account  they  ought  to  be  allowed  not  only 
for  the  sums  paid  by  them  as  weekly  dues,  but  also  for  what  they 
paid  as  interest;  while  they  were  to  be  charged  interest,  at  the 
rate  of  six  per  cent  per  annum,  on  the  sums  advanced  by  the  asso- 
ciation, and'  so,  from  time  to  time,  on  the  balance  of  such  sums, 
after  deducting  therefrom  the  moneys  paid  by  them  for  weekly 
dues  and  interest 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  in 
Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Ybllott, 
Miller,  Irving,  Ritchib,  and  Bryan,  J. 

Henry  W.  Fox,  and  Louis  P.  Hennighausen,  for  the  ap- 
pellant. 

George  R.  Willis,  for  the  appellees. 

Yellott,  J.,  delivered  the  opinion  of  the  Court 
This  is  an  appeal  from  an  order  of  the  Circuit  Court  for 
Baltimore  County,  sitting  in  equity,  in  a  cause  in  which 
the  appellant  was  plaintiff  and  the  appellees  were  defend- 
ants. The  material  facts  forming  the  foundation  for  this 
controversy  are  revealed  by  the  record,  from  which  it  be- 
comes apparent,  that  the  appellant  being  an  incorporated 
building  association,  located  and  transacting  business  in 
the  Town  of  Waverly,  in  Baltimore  County,  and  the  ap- 
pellees, being  members  of  this  association,  and  holding 
tour  shares  of  its  capital  stock,  they,  the  said  appellees, 
obtained  an  advance  of  six  hundred  dollars,  that  sum  be- 
ing the  par  value  of  their  shares,  and  executed  and  deliv- 
ered to  the  association  a  mortgage  upon  certain  real  estate. 
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situate  in  said  county,  and  belonging  to  them,  as  security 
for  the  payment  of  twenty-five  cents  to  said  corporation 
every  week  upon  each  of  said  four  shares  of  stock,  until 
such  weekly  payments,  increased  by  the  appellees'  pro- 
portional part  of  the  profits  accruing  from  the  transaction 
of  the  business  of  the  association,  should  aggregate  a  sum 
equalizing  the  amount  of  the  loan.  There  is  also  a  cove- 
nant in  said  mortgage  making  it  obligatory  on  the  appel- 
lees to  pay  into  the  treasury  of  the  association  the  weekly 
sum  of  twenty-five  cents  on  each  one  hundred  and  fifty 
dollars  advanced  for  interest  and  expenses,  with  a  reduc- 
tion of  twenty-five  cents  in  the  weekly  interest  upon  each 
payment  of  one  hundred  and  fifty  dollars  in  dues ;  and 
there  are  the  usual  covenants  for  the  payment  of  taxes 
and  insurance.  In  case  of  default  in  any  of  the  conditions 
of  the  mortgage  for  the  period  of  three  months,  the  whole 
debt  shall  be  deemed  due  and  demandable. 

The  appellant,  on  the  15th  of  March,  1883,  filed  a  bill 
for  foreclosure,  averring  that  the  mortgagors  were  in  de- 
fault because  of  the  non-payment  of  dues.  The  appellees 
in  their  answer,  admitting  that  they  were  members  of  the 
association,  and  received  the  loan,  and  executed  the  mort- 
gage as  averred  in  the  bill  of  complaint,  denied  that  they 
were  ever  credited  with  any  of  the  profits,  and  averred, 
that  about  the  20th  of  November,  1882,  there  was  a  ten- 
der made  by  them  to  the  corporation  of  all  sums  of  money 
due  and  owing  to  it  under  the  covenants  and  conditions  ot 
the  mortgage. 

The  appellees  also  aver  in  their  answer,  that  the  said 
mortgage  is  tainted  with  usury,  and  that  the  corporation 
has  not  such  a  legal  existence  as  is  necessary  to  enable  it 
to  perform  the  obligations  created  by  the  covenants ;  and 
pray  a  reference  to  the  audif-or,  in  order  that  an  account 
may  be  stated.  To  the  account  filed  by  the  auditor,  both 
parties  excepted,  and,  upon  a  hearing,  the  papers  were  re- 
manded with  instructions.    The  Court  subsequently  passed 
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the  order  from  which  this  appeal  is  taken.  This  order  de- 
termines that  the  plaintiff  is  not  entitled  to  the  relief 
prayed  for  in  its  bill  of  complaint,  and  directs  the  auditor 
to  state  an  account  simply  as  between  debtor  and  creditor. 

The  plaintiff  having  appealed  from  the  order  passed  by 
the  Circuit  Court,  the  appellees  have  filed  a  motion  to 
dismiss  the  appeal.  This  motion  necessarily  presents  the 
first  question  for  determination,  for  if  the  appeal  was  pre- 
maturely taken,  a  proper  disposition  of  the  motion  would 
result  in  a  termination  of  the  pending  proceedings. 

"An  appeal  shall  be  allowed  from  any  final  decree,  or 
order  in  the  nature  of  a  final  decree,  passed  by  a  Court  of 
equity."     Art.  5,  sec.  20,  of  the  Code. 

The  apparent  object  of  this  statutory  restriction  on  the 
right  of  appeal  is  to  prevent  the  protraction  of  litigation 
to  an  indefinite  period  by  reiterated  applications  for  an 
exercise  of  the  revisory  powers  of  the  appellate  tribunal. 
If,  for  alleged  errors  in  any  interlocutory  proceeding,  a 
case  could  be  brought  here  for  revision,  a  multiplicity  of 
appeals  would  create  vexatious  delay,  and  might  eventu- 
ally result  in  a  ruinous  accumulation  of  costs.  To  avoid 
this  manifest  evil,  an  appeal  on  a  final  determination  of 
the  questions  presented  by  the  issue,  brings  every  sup- 
posed erroneous  ruling  in  the  intermediate  proceedings 
under  review,  when  all  such  errors  as  are  discovered  can 
be  corrected.  The  construction  of  the  statute  has  elicited 
repeated  decisions,  and  it  is  now  a  well-settled  principle, 
that  the  ruling  of  the  Court  below  must,  in  order  to  form 
the  proper  basis  for  an  appeal,  be  so  far  final  as  to  deter- 
mine and  conclude  the  rights  involved  in  the  action,  or  to 
deny  to  the  party  who  seeks  redress  by  an  appeal,  "  the 
means  of  further  prosecuting  or  defending  the  suit"  in  the 
Court  of  original  jurisdiction.  Boteler  dk  Belt  vs.  State,  7 
G.  dk  e/.,  109;  Welch  vs.  Davis,  1  Gill,  364;  Green  vs. 
Hamilton,  16  Md.,  326 ;  Hazlehurst  vs.  Morris,  28  Md.,  67. 

There  is  no  perceptible  analogy  between  the  case  pre- 
sented by  this  record  and  that  of  Dennison  vs.  Wantz,  61 
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Md,y  143,  which  has  been  cited  as  authority  in  support  of 
this  motion.  That  was  an  appeal  from  an  order  overruling 
a  demurrer,  and  requiring  the  defendant  to  answer  by  a 
certain  day.  Clearly,  this  was  no  final  decision  of  the 
matters  in  controversy.  Had  the  defendant  answered  and 
the  cause  progressed  by  regular  procedure,  the  final  de- 
cree might  not  have  been  adverse  to  the  party  appealing. 
Bat  in  the  pending  litigation,  the  order  appealed  from  is, 
in  effect,  a  decision  of  the  very  matter  in  controversy,  and 
that  decision  is  adverse  to  the  appellant.  It  denies  its 
right  to  the  relief  invoked  in  its  bill  of  complaint,  and  it 
cannot  proceed  a  step  further  in  the  prosecution  of  its  suit. 
The  only  remedy  open  for  it  was  an  appeal  which  has 
been  properly  taken,  and  the  motion  to  dismiss  must, 
therefore,  be  overruled. 

The  sum  advanced  on  the  four  shares  held  by  the  ap- 
pellees, was  six  hundred  dollars,  and  a  weekly  payment, 
as  interest,  of  twenty-five  cents  on  each  share  is  required 
by  the  terms  of  the  mortgage.  The  appellees  contend 
that  this  charge  is  usurious,  as  the  statute,  under  the  pro- 
visions of  which  this  association  was  incorporated,  desig- 
nates six  per  cent,  as  the  proper  rate,  and  inhibits  the 
taking  of  more,  and  that,  therefore,  a  charge  in  excess  of 
the  sum  so  designated,  taints  the  transaction  with  usury. 
The  validity  of  this  objection  is  demonstrated  by  a  simple 
calculation.  The  annual  interest  on  six  hundred  dollars, 
at  six  per  cent.,  amounts  to  thirty-six  dollars,  while,  if  the 
appellees  are  required  to  pay  one  dollar  a  week  on  their 
four  shares,  there  will  be  a  payment,  in  excess  of  the  legal 
rate  of  interest,  of  sixteen  dollars  at  the  end  of  the  year. 
It  is  true,  that  the  phraseology  employed  in  the  mortgage 
indicates  that  this  payment  is  for  "interest,  expenses,  &c., 
&c.;"  but,  as  has  been  decided  in  other  cases,  such  combi- 
nations of  interest  with  other  payments,  are  evasive,  and 
intended  to  avoid  the  operation  of  the  statute  and  to  elude 
the  restrictions  which  it  imposes  upon  parties  in  these 
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transactions.  As  was  said  in  61  Md.^  204,  ^'the  two  sub- 
jects are  distinct^  and  they  should  be  kept  separate." 
The  Court  below,  in  the  order  appealed  from,  has  directed 
an  allowance  of  six  per  cent,  as  interest,  and  no  more. 
This  determination  is  undoubtedly  sanctioned  by  the  de- 
cisions of  this  Court  in  cases  where  similar  questions  have 
been  presented.  Oeiger  vs.  The  Eighth  Germ.  Build. 
Asso.,  58  Md.,  573;  Home  Mut.  Build.  Asso:  vs.  Thursby^ 
58  Md.,  284 ;  The  Peter's  Build.  Asso.  vs.  Jaecksch,  51 
Md.,  201  ;  Border  State  Perp.  Build.  Asso.  vs.  McCarthyy 
57  Md.,  555. 

We  are  now  confronted  with  the  question  in  relation  to 
the  actual  status  of  the  corporation  at  the  time  of  the  al- 
leged default  on  the  part  of  the  mortgagors.  It  cannot 
be  controverted  that  if  at  the  time  thus  designated  the  as- 
sociation had  been  dissolved,  or  had  been  placed  by  its 
own  voluntary  action  in  a  situation  which  disabled  it  from 
effectually  complying  with  the  express  or  implied  obliga- 
tions imposed  by  the  contract  created  by  the  articles  of 
incorporation,  or  by  the  mortgage,  there  was  a  termina- 
tion of  the  reciprocity  which  necessarily  exists  between 
contracting  parties.  In  other  words,  if  there  has  been  on 
the  part  of  the  obligee,  an  infraction  of  the  stipulations 
entered  into,  the  obligors  are  released  from  the  peculiar 
obligations  thus  specially  created,  and  the  existing  relation 
between  the  parties  is  that  of  debtor  and  creditor.  In 
such  event  equity  will  not  sanction  the  retention  by 
the  mortgagors  of  the  sum  of  money  obtained  from  the 
mortgagee,  but  will  enforce  its  repayment  with  interest ; 
and  this  is  the  obvious  and  proper  relief  to  be  afforded 
when  such  alteration  in  the  original  relations  of  the  par- 
ties has  created  an  exigency  demanding  the  intervention 
of  the  Court. 

It  must  be  remembered  that  few  persons  become  mem- 
bers of  building  associations  solely  for  the  purpose  of  ob- 
taining loans  of  money.     There  are  other  and  important 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  345 


Wayeriy  Mutual  and  Perm.  Land,  Loan  &  Build.  Asso.  V8.  Buck. 


advantages  had  in  contemplation,  and  the  assurance  of 
obtaining  these  advantages  operates  as  the  impelling  mo- 
tive for  contracting  the  obligations  imposed  in  each  case. 
The  primary  objects  which  induce  the  formation  of  these 
associations  are  too  well  known  to  require  a  specific  enum- 
eration. In  addition  to  the  sums  borrowed,  those  objects 
constituted  a  valuable  consideration  for  a  contract  between 
the  appellant  and  appellees,  and  if  the  former  has,  by  its 
own  action,  rendered  the  attainment  of  those  objects  im- 
possible, there  has  been  such  an  infraction  of  the  contract 
existing  between  the  parties  as  renders  its  rigid  enforce- 
ment inequitable.  The  legal  principle  involved  is  not 
obscured  by  a  shadow  of  doubt,  and  it  is  only  in  its  appli- 
cation that  any  difficulty  is  encountered.  A  careful  ex- 
amination of  the  record  is,  of  course,  necessary  in  order  to 
ascertain  the  peculiar  posture  of  affairs  at  the  inception  of 
this  litigation,  and  may  possibly  lead  to  a  lucid  and  satis- 
factory disclosure  of  the  facts  in  relation  to  the  alleged 
dissolution  of  the  association. 

It  appears  that  at  a  meeting  held  on  the  18th  day  of 
September,  1882,  a  resolution  was  adopted  "  to  wind  up 
the  affairs  of  the  association."  This  resolution  reads  as 
follows : 

^^Besolvedy  that  in  view  of  the  organization  of  a  new 
building  association,  it  is  desirable  to  close  up  the  accounts 
of  the  Waverly  Mutual  and  Permanent  Land,  Loan  and 
Building  Association  as  speedily  as  possible,  and  as  a 
means  of  furthering  the  project,  the  members  are  requested 
and  urged  to  take  stock  in  the  new  company,  and  transfer 
their  weekly  deposits  of  free  money  into  the  new  associa- 
tion." 

All  the  stockholders  were  not  present  when  this  reso- 
lution was  adopted,  and  among  the  absentees  were  the 
appellees  in  this  cause.  On  the  2d  day  of  October,  1882, 
an  amendment  to  this  resolution,  authorizing  the  direc- 
tors "  to  wind  up  the  association  "  was  rejected  by  a  maj- 
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ority  of  the  stockholders.  It  is  shewn,  however,  that 
almost  immediately  subsequent  to  the  passage  of  the  first 
resolution  there  seemed  to  be  nearly  a  total  cessation  of 
business ;  that  most  of  the  holders  of  unredeemed  stock 
withdrew  and  transferred  their  funds  to  the  new  organiza- 
tion ;  and  that  most  of  the  officers  and  directors  of  the  old 
corporation  were  conducting  the  business  of  the  recently 
established  association. 

In  view  of  this  condition  of  afiairs,  the  appellees  refused 
a  further  compliance  with  their  obligations,  on  the  ground 
that  there  had  been  virtually  and  in  effect  a  dissolution  of 
the  corporation  without  their  assent.  They  assumed  that 
the  association  was  in  a  moribund  condition,  that  although 
it  had  not  actually  ceased  to  exist,  it  was,  by  its  own  ac- 
tion, destroying  its  vitality,  and  that  a  process  of  disinte- 
gration was  in  operation.  They  thought  that  they  clearly 
perceived  a  determination  to  replace  this  association  by  a 
substitution  of  the  more  recent  organization.  They,  there- 
fore, supposed  that  they  could  not  safely  make  their  peri- 
odical payments  and  could  not  justly  be  required  to  do  so, 
as  the  advantages  which  formed  the  consideration  for  the 
contract  into  which  they  had  entered  could  no  longer  be 
anticipated  or  obtained. 

The  position  thus  assumed  by  the  appellees  seems  to 
rest  on  a  substantial  basis.  It  is  apparent  from  the  evi- 
dence that  the  corporation  had  nearly  ceased  to  do  busi- 
ness and  really  intended  to  dissolve.  A  dissolution  could 
not  be  instantaneously  accomplished,  but  the  movement 
in  that  direction  gave  the  appellees  strong  reasons  for  sup- 
posing that  when  all  the  holders  of  the  unredeemed  shares 
had  withdrawn  a  dissolution  would  be  effected.  In  other 
words,  a  condition  had  been  created  by  the  action  of  the 
association  which  was  tantamount  to  a  dissolution. 

The  relations  originally  existing  between  the  parties  to 
this  suit  had  therefore  undergone  a  material  change,  and 
the  ruling  of  the  Circuit  Judge  was  but  a  recognition  of 
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what  had  been  established  by  the  decisions  of  this  Court. 
The  appellees  are  to  be  treated  simply  as  mortgagors  and 
are  entitled  to  have  the  mortgage  released  upon  payment 
of  the  sum  justly  due.  In  the  language  of  this  Court  in 
40  Md,  178:  "The  original  contract  having  been  broken 
up,  the  liability  of  the  appellees  on  their  mortgage  should 
be  ascertained  in  the  ordinary  way.  In  stating  the  account 
they  ought  to  be  allowed  not  only  for  the  sums  paid  by 
them  as  weekly  dues,  but  also  for  what  they  paid  as  in- 
terest ;  while  they  are  to  be  charged  interest  at  the  rate  of 
six  per  cent,  per  annum  on  the  sums  advanced  by  the  asso- 
ciation, and  so  from  to  time  on  the  balance  of  such  sums, 
after  deducting  therefrom  the  moneys  paid  by  them  for 
weekly  dues  and  interest.  On  the  payment  of  the  balance 
due  upon  their  mortgage,  thus  ascertained,  they  will  be 
entitled  to  have  the  same  released."  Windsor  and  Apple- 
garth  vs.  Bandelj  et  aL,  40  Jfrf.,  178 ;  Williar  vs.  Baito. 
Butchers'  Loan  and  Annuity  Asso.,  45  Md.,  547;  Low 
Street  Build.  Asso.  vs.  Zucker^  48  Md.,  448. 

No  error  being  perceptible  in  any  of  the  rulings  of  the 
Circuit  Court,  there  must  be  an  aflSrmance  of  its  order. 

Order  affirmed, 

with  cost  to  appellees. 
(Decided  20th  November,  1885.) 
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Clarence  DiAa  vs.  Charles  F.  Chickering,  and 
George  H.  Chickering,  trading  as  Chickering 
&  Sons. 

Replevin  of  Piano — Bona  fide  Purchaser  without  JSotice. 

C.  consigned  a  piano  to  B.  &  E.,  a  firm,  who  were  authorized  to  sell  it 
for  cash.  This  piano  with  the  assent  of  E.  was  removed  to  the 
residence  of  B.  for  private  use,  and  after  remaining  there  for  nine 
or  ten  months,  was  sold  by  B.  as  belonging  either  to  himself  or  to 
his  wife,  to  D.  for  two  hundred  and  fifty  dollars,  a  fair  price  at  the 
time.  D.  paid  the  money  to  B.,  taking  a  receipt  therefor.  D.  was 
a  bona  fide  purchaser,  without  notice  of  the  relations  between  the 
firm  of  B.  &  E.  and  the  consignor  C,  and  unaware  that  either  B. 
or  the  firm  was  in  any  financial  trouble.  In  an  action  of  replevin 
brought  by  C.  against  D.  to  recover  the  piano,  it  was  Held  : 

That  the  defendant  being  an  innocent  purchaser  for  value,  took  a 
good  title  to  the  piano,  and  the  plaintiffs  were  not  entitled  to  re- 
cover. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

This  was  an  action  of  replevin  brought  by  the  appellees 
to  recover  a  piano  from  the  appellant.  The  case  is  stated 
in  the  opinion  of  the  Court. 

Exception. — The  plaintiffs  offered  three  prayers  which 
were  rejected.  The  defendant  offered  the  following 
prayers : 

1.  That  in  order  to  enable  the  plaintiffs  to  recover,  it  is 
incumbent  upon  them  to  prove,  either  that  the  title  to  the 
piano  in  controversy,  or  the  right  to  the  possession  thereof, 
is  in  them,  the  plaintiffs,  and  there  is  no  evidence  of  either 
of  these  facts. 

2.  That  if  the  jury,  find  from  the  evidence  before  them, 
that  the  plaintiffs  consigned  the  piano  in  controversy  to 
the  firm  of  Buckland  and  Ebeling  for  sale,  and  that  Buck- 
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land,  one  of  the  members  of  said  firm,  and  while  a  member 
of  said  firm,  sold  said  piano  to  the  defendant  Dias,  and  that 
the  said  Dias  purchased  the  same  in  good  faith  and  for  a 
valuable  consideration,  then  the  plaintiffs  are  not  entitled 
to  recover. 

3.  That  if  the  jury  find  from  the  evidence  before  them, 
that  the  plaintiffs  consigned  the  piano  in  controversy  to 
the  firm  of  Buckland  and  Ebeling,  as  their  agents,  for 
sale,  and  that  by  an  arrangement  between  said  Buck- 
land  and  Ebeling,  the  said  Buckland  purchased  said  piano 
from  said  firm  of  which  he  was  a  member,  and  that  in 
pursuance  of  said  purchase  the  said  piano  was  sent,  on  or 
about  the  28th  of  June,  1882,  from  the  warerooms  of  the 
said  Buckland  and  Ebeling  to  the  private  residence  of  the 
said  Buckland,  where  it  remained  for  a  peiiod  of  about 
ten  months,  and  was  then  purchased  by  the  defendant 
Dias,  who  in  good  faith  paid  a  valuable  consideration 
therefor,  then  the  plaintiff's  are  not  entitled  to  recover. 

4.  That  the  Court  instruct  the  jury  to  exclude  from 
their  consideration  the  entries  in  the  books  of  the  firm  of 
Buckland  and  Ebeling,  which  were  made  and  written  by 
Ebeling,  and  which  were  offered  in  evidence  by  the  plain- 
tiffs subject  to  the  exception  of  the  defendant. 

The  defendant  moved  the  Court  to  exclude  from  the 
consideration  of  the  jury  the  evidence  of  the  entries  made 
by  the  witness  Daniel  in  the  books  of  Buckland  and  Ebe- 
ling, the  said  evidence  being  admitted  subject  to  exception 
on  the  part  of  the  defendant. 

The  Court  (Brown,  C.  J. ,)  rejected  the  prayers  and  over- 
ruled the  motion  of  the  defendant,  and  gave  an  instruc- 
tion of  its  own,  as  follows: 

According  to  the  undisputed  evidence  in  this  case,  the 
plaintiffs  consigned  the  piano  in  question  to  the  firm  of 
Buckland,  Ebeling  &  Co.,  as  their  agents,  for  sale,  and  the 
defendant  has  failed  to  show  that  Charles  C.  Buckland, 
who  was  a  member  of  said  firm,  and  who  claimed  to  be 
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the  purchaser  of  said  piano  from  said  firm,  and  who  sold 
the  same  to  the  defendant,  acquired  any  title  thereto  un- 
der said  pretended  sale,  and  said  Buckland  therefore  con- 
veyed no  title  to  the  defendant;  and  the  defendant  has 
also  failed  to  show  that  the  title  of  the  plaintiffs  to  said 
piano  has  in  any  way  been  divested,  and  the  Court  there- 
fore instructs  the  jury  that  on  the  undisputed  evidence  in 
the  case  the  plaintiffs  are  entitled  to  recover. 

The  defendant  excepted  to  the  rejection  of  his  prayers, 
and  the  verdict  and  judgment  being  against  him  he  took 
this  appeal. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  Ritchie,  and  Bryan,  J. 

Isidor  Baynor,  for  the  appellant. 

A  trustee  purchasing  from  his  cestui  que  trust ;  an  agent 
from  his  principal;  a  fraudulent  vendee,  all  take  titles 
that  can  be  avoided  in  equity,  but  the  purchaser  from  them 
in  good  faith  for  value  and  without  notice  of  the  trust,  or 
thefraudy  takes  an  unimpeachable  title.  Benjamin,  Story, 
and,  in  fact,  all  the  text  writers,  are  of  one  accord  upon  this 
elementary  principle,  and  this  Court  has  sanctioned  it  in 
a  manner  which  withdraws  it  from  the  pale  of  controversy 
in  this  State.  Hall  vs.  Hinks,  et  al.,  21  Md.y  417  ;  Boff- 
man  Steam  Coal  Go,  vs,  Cumberland  Coal  and  Iron  Co.y  16 
Md.,  511;  Williams'  ExWs  vs.  Marshall,  4  G.  dt  J.,  380; 
Story  on  Agency,  {Sth  Ed.,)  ch.  VII,  page  261,  sec,  211, 
note  1,  and  cases  referred  to  in  note  ;  Perry  on  Trusts,  (2d 
Ed.,)  ch.  VI,  sec.  218 ;  ch.  XXVII,  sec.  828 ;  Benjamin  on 
Sales,  (1st  Am.  Ed.,)  hook  3d!,  part  2d,  sections  2  and 
433,  and  not«  1 ;  Story's  Equity  Jurisprudence,  (\2th 
Ed.,)  sees.  381,  434 ;  Wharton's  Commentaries  on  Agencies 
and  Agents,  ch.  3rf,  sec,  201. 

If  the  sale  to  Buckland  was  void,  then  the*  title  of  the 
piano  remained  in  Buckland,  Ebeling  &  Co.,  as  the  agents 
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of  the  appellees,  and  Buckland  being  a  member  of  the 
firm,  had  obviously  the  right  to  sell  the  piano.  It  is  diffi- 
cult-to  see  any  escape  from  this  proposition.  Dias  had  a 
right  to  purchase  pianos,  the  whole  stock  if  he  wanted  to, 
from  either  member  of  the  firm ;  that  was  the  business  of 
the  firm.  If  Buckland,  as  the  Court  seemed  to  think, 
could  not  pass  title  to  Dias  through  the  medium  of  the 
sale  to  him,  Buckland,  he  certainly  could  pass  title  as  one 
of  the  members  of  the  firm  of  Buckland,  Ebeling  &  Co., 
the  piano  having  been  consigned  to  them  for  sale.  Now 
the  view  that  the  Court  took  upon  the  question,  was,  that 
the  sale,  having  been  made  at  Buckland's  residence,  and 
not  at  the  place  of  business  of  the  firm,  it  did  not  pass 
title.  If  an  agent  has  the  right  to  sell,  he  has  the  right 
to  sell  anywhere.  The  power  of  sale  being  admitted,  the 
place  of  sale  cannot  affect  the  title. 

The  Court  seemed  to  consider  that  under  the  provisions 
of  what  is  known  as  the  factor's  Act,  Article  3,  section  4,  of 
the  Code,  the  sale  was  inoperative,  unless  made  at  the  place 
of  business  of  the  firm.  This  Act,  which  is  substantially 
the  English  Act  of  4  Geo.  4,  ch.  83,  6  Geo.  4,  ch.  94,  and 
5th  and  6th  Vict.,  ch.  39,  does  not  bear  upon  this  ques- 
tion. That  Act  was  passed  to  enlarge  and  not  to  re- 
strict, the  powers  of  an  agent  at  common  law.  Its  objects 
was  to  protect  purchasers  from  parties  who  had  no  power 
of  sale,  but  were  only  entrusted  with  the  property,  and 
had  the  indicia  of  ownership.  In  this  case  there  was  a 
power  of  sale,  and  a  right  to  receive  the  money.  If  the 
appellant,  in  good  faith,  for  value,  had  bought  this  piano 
at  any  place  whatever  from  any  member  of  the  firm,  his 
title  would  be  indefeasible.      Levi  vs.  Booth,  58  Md.,  306. 

The  Court  was  in  error  in  permitting  the  entries  in  the 
books  of  the  firm  of  Buckland,  Ebeling  &  Co.,  which  were 
made  and  written  by  Ebeling,  to  go  to  the  jury,  and  in  re- 
jecting appellant's  fourth  prayer,  which  asked  that  these 
entries  should  be  excluded.     An  entry  made  by  a  party 
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himself  in  his  shop  books  is  not  evidence  in  Maryland. 
Eomer  vs.  Jaecksch,  39  Md.,  685;  Owing  a  dt  Piet  vs.  Low, 
5  G,  dk  J.,  145;  Atwellvs.  Miller  <t  MayheWy  6  Md,y  10; 
Whiteford  V8,  Buckmeyer  &  Adama^  1  0x11,  140;  Hagan 
V8.  Hendry,  18  Md.,  190. 

B.  Howard  Hamany  for  the  appellees. 

As  between  the  plaintiffs  and  their  agents^  Bucklandj 
Ebeling  &  Co.,  the  title  to  the  piano  in  question  was  in  the 
former.  1  Benjamin  on  Sales,  (Am.  Ed,,)  8;  Bayliss  vs, 
Davis,  47  /a.,  340,  same  report,  page  363;  Cole  vs.  Mann, 
62  N.  T.,  1. 

The  Judge  below  instructed  the  jury  that  there  was  no 
evidence  in  the  case  tending  to  show  that  the  plaintiffi' 
title  had  been  divested.  This  instruction  was  correct,  for 
the  plain  reason  that  Mrs.  Buckland,  the  defendant's 
vendor,  had  herself  no  title  to  the  piano  in  controversy, 
and  consequently  could  give  none  to  the  defendant. 

There  is  a  sharp  distinction  between  the  legal  effect  of 
a  sale  of  goods  where  the  title  of  the  vendor  to  the  thing 
sold  is  void,  and  where  it  is  voidable  only.  Though  A's 
title  be  defective  through  fraud  of  his,  and  therefore  void- 
able by  his  vendor,  he  still  has  enough  title  in  himself  to 
pass  to  an  innocent  purchaser  for  value  an  indefeasible  in- 
terest in  the  thing  sold.  Hall  vs.  Hinks,  21  Md.,  406.  .  If 
on  the  other  hand,  A's  title  is  void,  he  can  give  no  title  to 
the  most  innocent  purchaser.  Bamazotti  vs.  Botvring,  7 
O.  B.  N.  S.,  851;  Sheridan  vs.  The  New  Quay  Company, 
4  Com.  Bench,  (N.  S.,)  617. 

Mrs.  Buckland's  title  to  the  piano  in  controversy  was 
absolutely  void.  There  is  no  question  but  that  Chicker- 
ing &  Sons  might  have  replevied  the  piano  from  her  at 
any  time.  Admitting  that  her  husband's  title  was  defea- 
sible merely,  and  not  void,  she  could  take  no  title  from 
him,  since  she  paid  nothing  for  the  piano.  It  was  a 
present,  and  she  has  no  equity,  as  a  purchaser  has.     Neither 
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an  execution  creditor  of  a  fraudulent  vendee,  (Buffington 
V8.  Gerrishy  15  Mass,  B.^  156,)  nor  a  purchaser  from  a 
fraudulent  vendee  who  gives  a  past  debt,  {Badcliff  vs. 
Sangatorty  18  Md.y  383,)  gets  a  good  title. 

Mrs.  Buckland's  title  to  the  piano  was  void,  for  the 
further  reason  that  the  transfer  to  her  by  her  husband, 
was  inoperative,  as  in  fraud  of  his  creditors,  and  the  ap- 
pellant was  put  upon  notice  of  that  fact.  Green  vs.  Early y 
39  Md,y  223. 

All  the  prayers  of  the  defendant  were  defective  in  not 
leaving  the  question  to  the  jury,  whether  the  sale  was 
made  in  the  due  course  of  trade.  Higgons  vs.  Burton^  26 
L.  J.  Exch.y  342;  Baines  vs.  Staainson,  32  L.  J.  Q.  B.y 
281;  Booth  vs.  Levi,  58  Md.,  325. 

Bare  possession  of  goods  by  an  agent  is  not  enough  to 
enable  him  to  divest  the  title  of  his  principal  by  a  fraudu- 
lent sale,  even  to  an  innocent  purchaser.  Andrew  vs. 
Dietrich,  14  Wendell,  41;  Leigh  Bros.  vs.  B.  B.  Co.,  58 
Ala.,  179;  McNeill  vs.  The  Bank,  46  N.  Y.,  330. 

Ritchie,  J.,  delivered  the  opinion  of  the  Court.  * 
The  uncontroverted  testimony  in  this  case  shows  that 
Buckland  &  Ebeling  were  a  firm  engaged  in  selling 
pianos  of  their  own,  and  also  on  consignment  from  other 
parties,  among  whom  were  the  appellees;  that  the  piano 
replevied  in  this  case  was  one  they  had  received  from  the 
appellees,  and  that  they  were  authorized  to  sell  it  for  cash, 
and  when  sold  their  duty  wtts  to  transmit  the  proceeds  to  the 
appellees;  that  this  piano  was,  with  the  assent  of  Ebeling, 
removed  to  the  residence  of  Buckland  for  private  use,  and 
after  remaming  there  for  nine  or  ten  months  was  sold  by 
Buckland,  as  belonging  either  to  himself  or  wife,  to  the 
appellant,  whose  business  was  that  of  a  dealer  in  furniture, 
for  two  hundred  and  fifty  dollars,  a  fair  price  at  the  time; 
that  appellant  paid  the  money  to  Buckland,  taking  his 
personal  receipt,  and  was  a  bona  fide  purchaser,  without 
23  V.  64. 
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notice  of  the  relations  between  the  firm  of  Buckland  and 
Ebeling  and  the  appellees,  and  unaware  that  either  Buck- 
land  or  the  firm  was  in  any  financial  trouble  ;  a  fact  which 
he  learned  through  the  newspapers  several  days  after  the 
purchase. 

The  controverted  evidence  was  on  the  point  of  whether 
Buckland,  when  the  piano  was  removed  to  his  home,  nine 
or  ten  months  before  the  sale,  had  bought  it,  or  merely 
borrowed  it ;  Buckland  testifying  that  he  had  bought  it^ 
directing  it  to  be  charged  to  his  account,  and  Ebeling  that 
it  was  merely  lent  to  him. 

In  our  view  of  the  effect  of  the  undisputed  evidence,  it 
is  immaterial  in  this  case  whether  Buckland  had  bought 
the  piano  from  the  firm,  or  only  borrowed  it.  The  ques- 
tion is  not  whether  Buckland  had  actually  acquired  title 
to  the  piano  in  himself  as  between  him  and  the  Chicker- 
ings ;  but  whether  under  all  the  facts  and  circumstances 
disclosed  in  the  undisputed  proof,  Dias  is  to  be  protected, 
as  an  innocent  purchaser  for  value,  against  the  principals 
of  Buckland  and  Ebeling.  In  our  opinion  he  is  clearly  so 
entitled. 

Assuming  that  Buckland  had  not  purchased  the  piano 
himself  in  fact,  or  that  having  undertaken  to  buy  it,  his 
character  as  agent  rendered  such  a  purchase  voidable  in 
law  ;  he  was,  nevertheless,  as  one  of  the  firm  of  Buckland 
and  Ebeling,  put  in  possession  of  the  piano  and  specifically 
clothed  with  the  power  to  sell  it  for  cash  to  any  outside 
party.  Such  a  sale  he  actually  did  make ;  he  sold  the 
piano  for  cash  and  received  the  money ;  and  assuming  the 
ownership  of  the  property  not  to  be  in  him,  he  should  have 
transmitted  the  proceeds  to  the  Chickerings  to  whom  it 
was  due,  and  who  are  legally  entitled  to  recover  it  from 
him.  But  so  far  as  the  purchaser  is  concerned,  his  obli- 
gation ended  with  his  payment.  The  private  instructions 
from  the  principal  to  their  agent,  he  is  not  a  party  to  nor 
bound  by.     Buckland  being  clothed,  not  only  with  pos- 
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session  of  the  piano  but  the  right  to  sell  it  also,  and,  more- 
over, having  been  allowed  to  treat  it  as  his  own  property, 
and  so  use  it  in  his  private  family,  without  objection  or  in- 
terference by  the  Chickerings  for  nine  or  ten  months,  we 
think,  under  the  common  law,  without  pausing  to  consider 
the  factor's  Act,  the  Chickerings  are  now  estopped  from 
making  any  demand  upon  Dias,  and  that  the  latter  took  a 
good  title  to  the  piano. 

The  facts  in  this  case  bring  it  within  the  principle,  that 
"when  one  of  two  innocent  parties  must  suffer  by  the 
fraud  of  a  third,  the  loss  shall  fall  upon  him  who  has  en- 
abled such  third  person  to  do  the  wrong."  It  also  comes 
within  the  general  rules  as  laid  down  in  Wharton  on 
Agency,  sec.  200:  "At  common  law,  an  agent  with  prima 
facie  right  to  sell  may  convey  title  to  bona  fide  purchaser 
without  notice ;"  and  in  sec.  201:  *'  Where  property  is  un- 
lawfully sold  by  an  agent,  it,  or  its  proceeds,  may  be  fol- 
lowed by  the  principal  until  he  meet  with  a  honafide  pur- 
chaser without  notice." 

The  case  of  Hall  vs.  Sinks,  21  Md.,  406,  in  which  there 
is  a  full  discussion  of  the  principles  involved,  fully  covers 
the  one  before  us.  The  doctrine  there  expressed,  as  ap- 
plicable to  a  case  like  this,  is  also  recognized  in  Levi  vs. 
Booth,  58  Md.,  on  pages  311,  312. 

It  follows,  therefore,  from  our  conclusions,  that  we  re- 
gard the  rulings  and  instructions  of  the  Court  below  as 
erroneous;  and  as  the  evidence  below  would  have  justified 
an  instruction  to  the  jury  to  find  a  verdict  for  the  defend- 
ant, we  shall  reverse  the  judgment  without  awarding  a 
new  trial. 

Judgment  reversed. 
(Decided  4th  December,  1885.) 

Alvby,  C.  J.,  delivered  the  following  dissenting  opinion: 

Upon  the  facts  of  this  case  as  disclosed  by  the  record  I 

have  but  little  doubt  that  the  right  and  justice  of  the  mat- 
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ter  is  with  the  plaintiffs.  I  think,  however,  the  case  was 
not  sufficiently  left  to  the  jury  ;  the  Court  having  assumed 
the  facts  and  drawn  a  legal  conclusion  therefrom  not  in 
every  aspect  of  the  case  entirely  warranted  by  the  law. 

It  appears  that  the  firm  of  Buckland,  Ebeling  &  Co. 
were  dealers  in  musical  instruments,  and  had  ware-rooms 
in  Baltimore  as  a  regular  place  of  business.  They  pur- 
chased instruments  for  sale,  and  also  received  instruments 
from  other  dealers  and  manufacturers  on  consignment  for 
sale,  the  instruments  received  by  them  as  consignees  being 
sold  for  account  of  the  consignors.  They  were  general 
agents  for  the  sale  of  the  pianos  of  the  plaintiff,  in  this 
State,  and  the  piano  in  question  was  one  that  had  been 
consigned  by  the  plaintiffs  to  Buckland,  Ebeling  &  Co.  for 
sale  for  account  of  consignors.  It  was  therefore  not  the 
property  of  Buckland,  Ebeling  &  Co.,  but  they  received  it 
and  held  it  for  sale  as  the  agents  or  factors  of  the  plain- 
tiffs, and  were  required  to  sell  for  cash,  and  to  account  for 
the  proceeds.  Instead  of  selling  the  piano  in  the  course 
of  their  business,  and  as  they  were  authorized  to  do,  these 
agents  allowed  it  to  be  taken  from  their  ware-rooms  by 
Buckland,  one  of  the  members  of  the  firm,  and  taken  to 
his  private  residence,  and  there  used  as  a  piece  of  the  fur- 
niture of  his  house  for  about  ten  months.  At  the  end  of 
that  time,  and  but  two  or  three  days  before  the  failure  and 
break  up  of  the  firm,  this  piano  was  sold  by  Buckland  at 
his  private  residence,  together  with  all  his  household  fur- 
niture, to  the  defendant,  a  second-hand  furniture  broker. 
The  price  paid  for  the  piano,  according  to  the  evidence  of 
the  defendant,  was  $250,  just  half  of  what  it  would  have 
been  sold  for  at  the  ware-rooms,  if  sold  as  a  new  instru- 
ment and  in  regular  course  of  the  business,  according  to 
the  evidence  of  Ebeling,  one  of  the  partners. 

It  is  conceded  that  the  piano  was  held  by  Buckland, 
Ebeling  &  Co.  on  consignment  merely,  and  not  as  owners ; 
and  such  being  the  case,  it  is  claimed,  and  shown  by  the 
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evidence  produced  on  the  part  of  the  plaintiffs,  that  the 
piano  was  taken  out  of  the  warerooms  of  Buckland,  Ebeling 
&  Co.  by  Buckland  on  a  mere  loan  to  him  by  the  firm, 
and  that  it  never  was  in  fact  sold  to  him,  or  to  any  other 
person  by  the  firm,  to  whom  it  was  entrusted  as  agents 
for  sale.  It  is  therefore  insisted  by  the  plaintiffs  that 
they  have  never  been  devested  of  their  property  in  the 
piano  by  sale,  and  that  the  pretended  sale  by  Buckland 
to  the  defendant  could  only  bind  those  who  were  imme- 
diate parties  to  it,  and  not  the  plaintiffs  who  were  the 
real  owners  of  the  instrument,  and  who  never  authorized 
any  such  sale  as  was  made  by  Buckland  to  the  defend- 
ant. 

On  the  part  of  the  defendant  it  is  insisted,  and  he  has 
offered  proof  to  show,  that  he  was  a  bona  fide  purchaser 
of  the  piano  from  Buckland  for  value,  without  notice  ;  that 
he  purchased  the  instrument  for  $250,  with  and  as  part 
of  the  entire  household  furniture  of  Buckland,  and  sup- 
posed the  piano  to  belong  to  him.  And  Buckland,  testi- 
fying on  behalf  of  the  defendant,  swears  that  he  took  the 
piano  from  the  warerooms  and  carried  it  to  his  house,  and 
made  a  present  of  it  to  his  wife,  and  directed  that  he 
should  be  charged  with  it  on  the  books  of  the  firm,  though 
he  does  not  state  at  what  price,  nor  do  the  books  show 
that  he  was  so  charged.  It  is,  however,  certain  that  he 
never  paid  for  the  instrument,  nor  did  the  firm  of  which 
he  was  a  member  ever  render  any  account  therefor. 

1.  If  the  theory  of  the  plaintiffs  be  correct,  that  Buck- 
land  never  in  fact  purchased  the  piano  from  the  firm  of 
Buckland,  Ebeling  &  Co.,  but  simply  took  it  from  the  ware- 
rooms  upon  loan,  as  testified  to  by  Ebeling  and  the  clerk, 
then  clearly  the  subsequent  sale  of  the  instrument  by  him 
at  his  house,  and  as  his  own  property,  or  that  of  his  wife, 
passed  no  title  to  the  defendant  as  against  the  plaintiffs, 
and  they  are  etftitled  to  maintain  this  action  to  recover 
the  piano  of  the  defendant,  who  holds  by  wrong  as  against 
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them.  The  law  upon  this  subject  would  seem  to  be  too 
well  settled  to  admit  of  any  serious  question.  At  the 
common  law,  and  independently  of  the  provisions  of  what 
are  known  as  the  Factor's  Acts,  a  factor  or  consignee  of 
goods,  holding  them  for  sale  for  account  of  his  principal, 
has  no  power  to  pledge  such  goods,  and,  afortioriy  he  has 
no  power  to  loan  them  for  use.  A  principal  could  not  be, 
by  any  such  means,  devested  of  his  rights  of  property. 
And  to  acquire  a  good  title  to  the  principal's  property  by 
purchasing  it  from  his  agent,  such  purchase  must  have  been 
from  the  agent  while  acting  according  to  his  instructions^ 
or  from  one  acting  in  the  usual  course  of  his  employment, 
and  whom  the  purchaser  did  not  know  to  be  transgressing 
his  instructions.  The  reason  of  this  is  clear,  says  the  late 
Mr.  Smith,  in  his  work  on  Mercantile  LaWy  page  166 : 
^'for  unless  the  transaction  took  place  honafde  in  a  market 
overt  (in  which  case,  in  England,  a  peculiar  rule  of  law  steps 
in  for  its  protection,)  an  agent  selling  without  express 
authority  must,  that  his  act  may  be  supported,  have  sold 
under  an  implied  one.  But  we  have  seen  that  an  implied 
authority  always  empowers  the  person  authorized  to  act 
in  the  usual  course  of  his  employment;  consequently  if  he 
sold  in  an  unusual  mode,  he  could  have  no  implied  author- 
ity to  support  his  act;  and  as  he  had  no  express  one,  his 
sale  of  course  would  fall  to  the  ground.  For  instance, 
the  usual  employment  of  a  factor  being  to  sell,  it  has 
been  repeatedly  decided  that  he  could  not  pledge  the 
goods  entrusted  to  him."  This  compendious  statement  of 
the  law  upon  the  subject,  has  been  fully  approved  and 
adopted  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Warner  vs.  Martin^  11  How,,  209,  227. 

Here,  the  piano  was  not  sold  in  the  usual  course  of  the 
business  by  the  firm  to  whom  it  was  intrusted,  and  to 
whom  authority  of  sale  was  delegated ;  nor  was  it  sold  by 
that  firm  at  all,  according  to  the  testimohy  on  the  part  of 
the  plaintiffs.     The  sale  to  the  defendant  was  not  made 
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by  Buckland  in  his  representative  character  as  a  member 
of  the  firm  of  Buckland,  Ebeling  &  Co.,  but  in  his  own 
name  and  right,  or  that  of  his  wife,  as  owner  of  the  piano. 
In  such  state  of  case,  if  it  should  be  so  found  by  the  jury, 
clearly  the  plaintiffs  have  not  been  devested  of  their  prop- 
erty, and  they  may  maintain  an  action  therefor. 

2.  But  if,  upon  the  theory  of  the  defence,  the  piano  was 
in  fact  sold  to  Buckland  by  the  firm  of  which  he  was  a 
member,  though  upon  credit,  and  therefore  contrary  to 
the  terms  upon  which  it  was  received  by  them,  such  sale 
would  not  be  absolutely  void,  but  only  voidable  at  the 
election  of  the  consignors.  For  while  it  is  true  that  the 
character  of  both  vendor  and  vendee  cannot  be  held  by 
the  same  person  so  as  to  bind  the  principal,  yet  such  s.ale 
would  be  valid  against  every  person  except  the  principal 
whose  confidence  had  been  abused,  and  whose  rights  had 
been  violated  by  the  sale ;  and  therefore,  if  it  be  true  that 
the  piano  had  been  sold  to  Buckland  by  his  firm,  any  per- 
son purchasing  it  from  him,  bona  fide  for  consideration 
and  without  notice  of  the  fraud  infecting  the  title,  is  enti- 
tled to  be  protected  in  his  purchase.  If  such  state  of  case 
be  found  by  the  jury,  the  defendant  would  be  entitled  to 
the  verdict.  The  case  would  then  be  controlled  by  the 
principle  of  the  cases  of  Powell  vs,  Bradlee,  9  O.  (&  J,,  221, 
and  Hall  vs.  Hinks,  21  Md.,  406.  In  my  opinion  the  error 
of  the  Court  below  consists  in  not  having  so  submitted  the 
case  to  the  jury  as  to  enable  them  to  find  how  the  piano 
was  obtained  by  Buckland  from  his  firm; — whether  by 
loan  or  by  purchase,  and  if  by  the  latter  mode,  whether 
the  sale  to  the  defendant  was  bona  fide  for  valuable  con- 
sideration, and  without  notice.  I  am  therefore  of  opinion 
that  the  judgment  of  the  Court  below  ought  to  be  reversed, 
and  the  case  be  remanded  for  a  new  trial. 
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Blanche   Ehlkn   vs.  John   P.   Ehlen,  Administra- 
tor of  John  H.  Ehlen. 

Administrator — Non-resident — Widow — Revocation — Insuffi- 
cient ground  for  Withholding  letters  of  Administration,  or 
RevoJcing  letters  already  granted. 

The  non-residence  of  a  person  otherwise  entitled  does  not  of  itself 
constitute  disqualification  for  the  office  of  administrator. 

Where  a  widow  declines  to  apply  for  letters  of  administration  upon 
the  estate  of  her  deceased  husband,  and  they  are  granted  to  the 
father  of  the  intestate,  he  being  next  in  order  entitled  to  adminis- 
ter, such  letters  will  not  be  revoked  upon  the  application  of  the 
widow  residing  beyond  the^limits  of  the  State.  Although,  if  she 
had  made  application  for  letters  before  they  were  actually  granted, 
she  would  clearly  have  been  entitled  to  receive  them  upon  comply- 
ing with  the  requirements  of  the  law  in  other  respects,  notwith- 
standing her  non-residence. 

"Where  the  deceased  had  an  interest  in  his  grandfather's  estate  which 
was  in  litigation,  and  which  existed  before  the  suit  was  instituted, 
an  administrator  should  have  been  appointed  to  represent  such 
intefest  in  the  suit  taken  to  affect  that  right. 

Where  a  party  is  entitled  in  order  of  preference  to  administer  upon 
a  decedent's  estate,  the  fact  that  he  is  accountable  as  trustee  for 
the  fund  upon  which  he  is  required  to  administer,  furnishes  no 
sufficient  cause  for  either  withholding  letters  from  him,  or  for  re- 
voking letters  already  granted  him,  before  ho  commits  some  de- 
fault in  the  course  of  the  administration  of  the  estate  that  may 
legally  require  the  revocation  of  his  letters  to  make  place  for  some 
other  person,  who  may  be  supposed  would  be  more  faithful  in  the 
administration  of  the  trust  reposed  in  him. 

Appeal  from  the  Orphans'  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.   J.,  Ybllott, 
Robinson,  Irving,  and  Bryan,  J. 
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W.  L,  Marhury^  and  A.  H.  Robertson,  for  the  appellant. 

Henry  C.  Kennard,  and  S.  Teackle  Wallis,  for  the  appel- 
lee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  order  of  the  Orphans'  Court 
of  Baltimore  City,  dated  the  22d  of  April,  1885,  dismiss- 
ing the  petition  of  the  appellant,  praying  for  the  revoca- 
tion of  the  letters  of  administration  that  had  heen  pre- 
viously granted  to  the  appellee,  upon  the  estate  of  John 
H.  Ehlen,  deceased.  John  H.  Ehlen  died  intestate  in 
November,  1883,  leaving  the  appellant  his  widow,  and  an 
only  child,  Blanche  Ehlen,  an  infant  then  but  a  few  days 
old.  Soon  after  the  death  of  her  husband,  the  appellant, 
with  her  infant  child,  removed  from  the  State,  and  became 
a  resident  of  the  City  of  Philadelphia,  where  she  still 
resides,  and  with  no  intention  of  returning  to  this  State  to 
resume  her  former  residence.  The  only  estate,  so  far  as 
disclosed  by  the  record,  belonging  to  the  decedent  at  the 
time  of  his  death  which  could  be  the  subject  of  administra- 
tion, was  an  interest  in  funds  under  his  grandfather's  will, 
then  in  the  hands  of  the  appellee  as  trustee,  and  which  has 
been  the  subject  of  litigation,  and  which  litigation  was 
ultimately  decided  by  this  Court  in  the  case  of  Ehlen  vs. 
Ehlen,  63  Md,,  267.  The  decision  was  rendered  on  the 
11th  of  March,  1885,  and  by  that  decision  it  was  declared 
that  the  interest  of  the  decedent,  upon  his  death,  devolved 
on  his  personal  representative ;  but  down  to  the  time  of 
the  decision  of  this  Court,  there  had  been  no  administra- 
tion upon  his  estate,  though  more  than  sixteen  months 
had  elapsed  since  his  death.  Within  a  very  short  time 
after  the  decision  of  this  Court,  the  appellee,  the  father  of 
the  decedent,  made  application  for  letters  of  administra- 
tion upon  his  son's  estate,  and  on  the  24th  of  March,  1885, 
letters  were  granted  to  him.     On  the  next  day  thereafter 
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the  petition  of  the  appellant  was  filed,  praying  the  revo- 
cation of  those  letters,  upon  two  distinct  grounds:  1st, 
That  the  appellant  was  entitled  to  the  administration  upon 
the  estate  of  her  deceased  husband;  and,  2nd,  That  the 
appellee,  by  reason  of  the  fact  of  Tiis  relation  to  the  trust 
estate,  and  his  improvident  management  thereof,  was  not 
a  fit  and  proper  person  to  hold  the  letters  of  administra- 
tion. The  case  was  heard  in  the  Orphans'  Court  upon 
evidence,  and  that  Court,  finding  as  matter  of  fact  that 
the  appellant  resided  beyond  the  jurisdiction  of  this  State, 
and  that  she  had  been  requested  by  the  appellee  to  take 
out  letters  upon  her  husband's  estate,  but  that  she  had 
declined  so  to  do,  held  that  she  was  '^  excluded  from  the 
administration;"  and  thereupon  dismissed  her  petition. 
It  is  from  that  order  that  the  present  appeal  is  taken. 

1.  That  non-residence  of  the  person  otherwise  entitled 
does  not  of  itself  constitute  disqualification  for  the  office 
of  administrator,  would  seem  to  be  conclusively  settled 
by  the  case  of  Smith  and  Wife  vs.  Young j  6  GiMy  197. 
But  the  question  here  is,  whether  the  fact  of  non-resi- 
dence does  not  in  a  special  manner  afiect  the  right  of  a 
party  to  administer,  whose  application  for  letters  has  been 
preceded  by  the  actual  grant  of  letters  to  some  other  com- 
petent person  to  receive  them,  in  the  absence  of  the  per- 
son last  applying  ? 

The  Code  provides.  Art.  93,  sec.  18,  that  if  the  intestate 
leaves  a  widow  and  a  child,  administration,  at  the  discre- 
tion of  the  Court,  shall  be  granted  either  to  the  widow  or 
the  child;  and,  by  sec.  19,  if  there  be  a  widow  and  no 
child,  the  widow  shall  be  preferred,  and  next  to  the 
widow  or  children  a  grand-child  shall  be  preferred ;  but 
by  sec.  20,  if  there  be  neither  widow  nor  child  or  grand- 
child, the  father  of  the  intestate  shall  be  preferred.  It  is 
then  provided  by  sec.  33,  that  it  shall  not  be  necessary  to 
give  notice  to  a  party  entitled  to  administration  if  he  be 
out  of  the  State.     Here  both  the  widow  and  the  child  re- 
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side  out  of  the  State,  and  the  child  is  under  disability  by 
reason  of  its  infancy;  and  there  being  no  grand-child  of 
the  intestate,  the  father  is  next  entitled,  in  the  absence  of 
the  widow.  The  widow,  if  she  had  made  application  for 
letters  before  they  were  actually  granted  to  the  father  of 
the  intestate,  would  clearly  have  been  entitled  to  receive 
them,  upon  complying  with  the  requirements  of  the  law 
in  other  respects,  notwithstanding  her  non-residence.  But 
not  having  made  application  before  the  grant  of  letters  to 
the  father  of  the  intestate,  her  application  after  that  time 
came  too  late.  The  Legislature  certainly  never  designed 
that  the  grant  of  letters  on  the  estate  of^an  intestate 
should  be  deferred  or  suspended,  beyond  the  period  of 
twenty  days  from  the  death  of  the  intestate,  and  seven 
days  after  application  made  by  another  person,  simply  to 
enable  a  non-resident  to  make  application  for  letters;  and 
having  declared  that  it  should  not  be  necessary  to  give 
notice  to  a  party  out  of  the  State,  it  would  seem  necessarily 
to  follow,  that  it  was  perfectly  competent  to  the  Orphans' 
C!ourt  to  grant  letters  to  the  party  next  entitled,  or  to  any 
other  person  recognized  by  law  as  competent  to  receive 
them;  and  when  letters  are  so  granted,  there  is  no  provision 
of  law,  nor  principle  of  reason  or  policy,  that  requires  the 
letters  so  granted  to  be  revoked,  to  the  end  simply  that  a 
subsequent  application,  made  by  a  party  residing  beyond 
the  limits  of  the  State,  may  be  gratified. 

It  is  urged  that  there  was  nothing  upon  which  to  ad- 
minister before  the  recent  decision  of  this  Court,  in  the 
case  of  Ehlen  vs.  Ehlen,  supra,  and  therefore  there  was  no 
occasion  gr  necessity  for  taking  out  letters  before  that  time, 
and  that  the  widow  should  have  been  allowed  a  reasonable 
time  after  that  decision,  within  which  to  make  her  appli- 
cation. But  there  is  a  mistake  in  supposing  that  there  was 
nothing  upon  which  to  administer  before  that  decision,  and 
that  there  was  no  occasion  for  taking  out  letters  of  admin- 
istration before  the  decision  was  rendered,  even  if  that 
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were  material  in  this  case.  The  interest  of  the  decedent 
in  his  grand-father's  estate  existed  before  the  suit  referred 
to  was  instituted,  and  there  should,  of  right,  have  been  an 
administrator  made  to  represent  that  interest  in  the  equity 
proceedings  taken  to  affect  that  right.  That,  however, 
was  omitted,  but  by  whose  fault  it  is  now  unnecessary  to 
determine. 

2.  Then,  as  to  the  second  ground  taken  in  the  petition 
for  the  revocation  of  the  letters,  that  is,  the  relation  of  the 
appellee  to  the  trust  fund,  and  his  liability  therefor,  that, 
it  is  clear,  can  furnish  no  suflBcient  cause  for  either  with- 
holding letters  from  the  appellee,  or  for  revoking  letters 
already  granted  him,  before  he  commits  some  default  in 
the  course  of  the  administration  of  the  estate  that  may 
legally  require  the  revocation  of  his  letters,  to  make  place 
for  some  other  person  who  may  be  supposed  would  be  more 
faithful  in  the  administration  of  the  trust  reposed  in  him. 
The  appellee  was  appointed  by  virtue  of  his  right  under 
the  statute  (the  widow  being  absent),  and  the  Orphans' 
Court  has  no  power  to  withhold  letters,  or  to  revoke  them, 
because  the  party  entitled  in  order  of  preference  happens 
to  be  accountable  for  the  fund  upon  which  he  is  required 
to  administer.  Cook  vs.  Carr,  19  Md,,  1;  Kearney  vs. 
Turner^  28  Md.,  408.  We  shall  affirm  the  order  appealed 
from,  though  for  reasons  somewhat  different  from  those 
upon  which  the  order  was  passed. 

Order  affirmed, 

with  costs. 
(Decided  4th  December,  1885.) 
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Timothy  Donovan,  and  William  Donovan  vs.  The 
State  of  Maryland. 

Indictment  for  Receiving  Stolen  property,  •  Knowing  it  to 
have  been  Stolen — Irrelevant  testimony. 

On  the  trial  of  a  party  indicted  for  receiving  a  barrel  of  whiskey, 
knowing  it  to  have  been  stolen,  without  any  eflfort  on  the  part  of 
the  traverser,  who  testified  in  the  case,  to  show  that  the  whiskey 
had  not  in  fact  been  stolen,  or  that  he  had  any  good  reason  for 
believing  that  it  belonged  to  the  party  selling  it,  except  the 
declaration  of  the  latter  that  he  and  his  brother  owned  a  barrel  of 
whiskey  that  they  wanted  to  sell,  or  without  attempting  to  explain 
why  the  revenue  tax  mark  and  the  serial  number  on  the  barrel 
had  been  effaced,  the  defence  placed  on  the  stand  a  witness,  and 
proposed  to  prove  that  some  four  days  before  the  whiskey  was 
stolen,  the  party  from  whom  the  traverser  received  it,  offered  to  sell 
to  the  witness,  without  any  effort  at  concealment,  a  barrel  of 
whiskey,  which  he,  the  witness,  would  have  bought,  but  did  not, 
because  he  had  not  the  money  to  pay  for  it  On  exception,  it  was 
Held: 

That  the  proffered  testimony  was  wholly  irrelevant  and  therefore 
inadmissible. 


Appeal  from  the  Circuit  Court  for  Washington  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The   cause  was  submitted   on  briefs   to  Alvey,  C.  J., 
Stone,  Miller,  Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

Buchanan  Schley,  and   George  Schley,  for   the  appel- 
lants. 

Charles  B.  Roberts^  Attorney-Oeneral,  for  the  appellee. 
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Alvby,  C.  J.,  delivered  the  opinion  of  the  (Jourt. 

There  is  but  a  single  exception  in  this  case,  and  that  is 
to  the  ruling  of  the  Court  below  in  rejecting  certain  evi- 
dence offered  on  the  part  of  the  defence.  And  the  ques- 
tion presented  would  appear  to  be  an  exceedingly  plain 
one,  and  this  (Jourt  can  have  no  diflBculty  whatever  in 
aflSrming  the  ruling  of  the  Court  below  in  rejecting  the 
evidence  offered. 

The  case,  as  presented  by  the  rec9rd,  was  simply  this : 
The  appellants,  father  and  son,  were  indicted  for  receiving 
a  barrel  of  whiskey,  knowing  it  to  have  been  stolen.  The 
proof  appears  to  have  been  clear  beyond  all  dispute  that 
the  whiskey  had  been  stolen  from  the  cellar  of  one  Kir- 
wan  on  the  night  of  the  10th  of  March,  1885;  but  the  de- 
fence seems  to  have  rested  mainly  on  the  want  of  guilty 
knowledge  by  the  traversers  in  the  receipt  of  the  whiskey. 
They  both,  when  first  accused,  and  until  the  whiskey  was 
actually  found,  utterly  denied  that  they  had  received  the 
whiskey,  or  that  they  had  any  knowledge  of  it  whatever; 
and  it  was  not  until  a  second  search  of  the  premises  was 
made,  under  a  search  warrant,  that  the  whiskey  was 
found  in  an  outhouse  on  the  premises  where  the  father 
lived,  and  upon  which  the  son,  William  Donovan,  carried 
on  the  business  of  keeping  a  drinking  saloon.  When  the 
whiskey  was  found  the  serial  number  of  the  barrel  had 
been  shaved  off,  and  the  revenue  tax  mark  defaced.  The 
shavings  or  clippings,  however,  were  found  in  the  outhouse 
where  the  whiskey  was  found,  and  the  barrel  fully  identi- 
fied. The  barrel  was  shown  to  contain  37  or  38  gallons 
of  whiskey,  worth  about  four  dollars  per  gallon.  William 
Donovan,  one  of  the  traversers,  became  a  witness  on  the 
part  of  the  defence,  and  testified  that  he  and  his  father 
had  tasted  the  whiskey  on  the  9th  of  March,  1885,  from  a 
bottle  in  the  possession  of  Lawrence  Preston,  who  said  that 
he  and  his  brother  Wm.  Preston  had  a  barrel  of  the 
whiskey  that  they  wanted  to  sell  ,  and  that  he,  Willia 
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Donovan,  agreed  to  give  forty  dollars  for  the  barrel  of 
whiskey;  but  that.no  time  was  fixed  for  its  delivery: 
That  on  the  10th  of  March,  after  dark,  Lawrence  Preston, 
to  the  surprise  of  the  witness,  delivered  the  barrel  of 
whiskey  in  the  yard  of  his,  the  witness'  mother's  property, 
and  not  at  his  saloon ;  and  that  it  was  placed  that  night  in 
his  mother's  kitchen,  and  the  next  morning  removed  to  the 
outhouse,  where  it  was  found.  And  by  the  other  proof  in 
the  case,  it  was  shown  that  the  whiskey  was  stolen  that 
night  between  8  and  9  o'clock,  and  was  delivered  to  the 
accused  on  a  wheelbarrow' about  the  latter  hour. 

After  the  traversers  had  testified,  but  without  any  effort 
whatever  to  show  that  the  whiskey  had  not  in  fact  been 
stolen,  or  that  they  had  any  good  reason  for  believing  that 
it  belonged  to  the  party  selling  it,  except  the  declaration 
of  the  latter  that  he  and  his  brother  owned  a  barrel  of 
whiskey  that  they  wanted  to  sell,  or  without  attempting  to 
explain  why  the  marks  on  the  barrel  had  been  effaced^ 
they  placed  upon  the  stand  a  witness,  one  Woodsum,  by 
whom  they  proposed  to  prove,  that  on  March  6th,  about 
10  o'clock  in  the  morning,  Lawrence  Preston  offered  to  sell 
to  the  witness,  without  effort  at  concealment,  in  Bandy- 
Hook,  where  the  traversers  resided,  a  barrel  of  whiskey, 
which  the  witness  would  have  bought,  but  did  not,  because 
he  had  not  the  money  to  pay  for  it.  It  was  to  the  exclu- 
sion of  this  offer  that  the  exception  was  taken. 

What  connection  or  relation  the  fact  thus  offered  to  be 
proved  had  to  the  issue  on  trial  we  are  entirely  unable  to 
perceive.  The  offer  to  sell  to  the  witness  occurred  some 
four  days  before  the  whiskey  in  question  was  stolen  ;  and 
whether  the  whiskey  so  offered  really  belonged  to  the 
party  offering  to  sell,  or  was  whiskey  that  he  intended  to 
steal,  or  had  at*  that  time  stolen,"  does  not  appear ;  nor 
does  it  appear  what  was  the  knowledge,  or  ground  of 
knowledge,  of  the  witness  upon  the  subject.  Whether  the 
offer  to  sell  had  reference  to  the  barrel  of  whiskey  received 
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by  the  traversers,  or  to  another  and  a  different  barrel,  is 
only  conjectural ;  and  it  is  not  even  shown  or  intimated 
that  the  traversers,  or  either  of  them,  had  any  knowledge 
whatever,  at  the  time  of  receiving  the  whiskey  by  them, 
that  Preston  had  offered  to  sell  a  barrel  of  whiskey  to  the 
witness.  The  fact  was  wholly  irrelevant  and  therefore 
properly  rejected. 

Ruling  affirmed,  and 

cause  remanded, 
(Decided  4th  December,  1885.) 


Emily  L.  Elliott  vs.  Joseph  B.  Bryan,  and  others. 

Life  Policy — Husband  and  Wife — Assignment  of  Policy — 
Acts  of  1862,  ch.  9,  an<il878,  ch,  200. 

Under  the  Act  of  1862,  ch.  9,  amendatory  of  sec.  8,  of  Art  45,  of  the 
Code  of  Public  General  Laws,  a  husband  may  cause  his  own  life  to 
bo  insured  for  the  sole  use  of  his  wife,  and  may  also  assign  any 
policy  of  insurance  upon  his  own  life,  to  his  wife,  for  her  sole  use ; 
and  in  case  she  survives  him,  the  amount  of  such  insurance  shall 
be  payable  to  her,  for  her  own  use,  free  from  the  claims  of  bis  rep- 
resentatives, or  of  any  of  his  creditors. 

The  Act  of  1862,  ch.  9,  which  enables  a  husband  to  make  a  settle- 
ment on  his  wife,  which  will  be  protected  from  any  claim  of  his 
creditors,  is  in  no  way  affected  by  the  Act  of  1878,  ch.  200.  The 
latter  Act  is  an  enabling  and  not  a  restraining  statute.  It  gives 
the  wife  an  additional  right,  but  does  not  take  away  any  already 
existing. 

Appeal  from  the  Circuit  Court  for  Prince  George's 
County,  in  Equity. 

Joseph  B.  Bryan  filed  a  bill  in  equity,  in  which  he  aU 
leged  as  follows:   That  he  was  the  holder  of  two  promis- 
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sory  notes  made  by  one  Robert  K.  Elliott,  and  that  they 
amounted  together  to  the  sum  of  fifteen  hundred  dollars, 
and  were  over-due  and  wholly  unpaid ;  that  at  the  time 
the  said  indebtedness  was  contracted  by  Elliott  he  was  the 
holder  of  a  policy  of  insurance  on  his  own  life  for  the  sum 
of  ten  thousand  dollars,  which  had  been  issued  to  him  by 
the  Equitable  Life  Assurance  Society  of  the  United  States 
in  the  month  of  April,  1875,  and  payable  to  him,  his  exec- 
utors, administrators  and  assigns  at  his  death ;  that  on  the 
said  policy  all  the  premiums  had  been  paid,  which  had 
become  due  up  to  the  month  of  July,  1884 ;  that  the  said 
premiums  amounted  to  two  hundred  and  eighty  dollars  a 
year  ;  that  the  policy  was  of  the  tontine  class,  and  had  a 
value  of  several  thousand  dollars;  that  on  or  about  the 
Ist  of  July,  1884,  the  said  Elliott,  without  value  received, 
caused  his  interest  in  the  policy  to  be  vested  in  his  wife, 
Emily  L.  Elliott,  and  thereafter  he  paid  the  premiums 
thereon  until  the  time  of  his  death ;  that  at  the  time  he 
caused  the  policy  to  be  vested  in  his  wife,  he  was  utterly 
insolvent  and  unable  to  pay  his  debts,  and  that  the  trans- 
fer to  his  wife  was  made  in  fraud  of  the  rights  of  his  credi- 
tors, and  of  the  complainant  in  particular ;  that  he  did  not, 
bona  fide  or  upon  good  consideration,  cause  the  transfer  of 
the  policy  to  be  made  to  his  wife,  but  that  he  intended 
thereby  to  hinder,  delay  and  defraud  his  creditors ;  that 
the  transfer  was  not  made  by  a  simple  assignment,  but  by 
the  issuing  of  a  new  policy  payable  to  his  wife,  the  new 
policy  being  substituted  for  the  old  one,  and  receiving  all 
the  benefits  of  the  premiums  paid  on  it;  that  Robert  K. 
Elliott  died  on  the  eleventh  of  March,  1885,  leaving  a  last 
will  and  testament,  by  which  Charles  A.  Elliott  was  ap- 
pointed executor,  and  that  said  will  has  been  duly  ad- 
mitted to  probate,  and  the  said  executor  duly  qualified  :; 
that  due  and  satisfactory  proof  of  death  has  been  furnished 
to  the  Equitable  Assurance  Society. 

24  V.  64. 
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The  bill  of  complaint  prayed  that  an  account  might  be 
taken  of  the  personal  estate  of  the  deceased ;  that  the  as- 
signment of  the  policy  to  Emily  L.  Elliott  should  be  de- 
clared null  and  void ;  that  an  injunction  should  be  issued 
restraining  Emily  L.  Elliott  from  receiving  the  amount 
insured  from  the  Equitable  Life  Assurance  Society  and 
restraining  the  society  from  paying  it  to  her ;  that  a  re- 
ceiver should  be  appointed ;  that  the  proceeds  of  the  policy 
should  be  distributed  under  the  order  of  the  Court ;  that 
the  debt  due  the  complainant  with  all  interest  should  be 
paid,  and  that  he  should  have  general  relief. 

Process  was  prayed  against  Emily  L.  Elliott,  the  Equi- 
table Life  Assurance  Society  and  Charles  A.  Elliott,  exec- 
utor. The  Court  (Brooke,  J.,)  passed  an  order  for  an  in- 
junction and  the  appointment  of  a  receiver.  All  the  de- 
fendants filed  answers,  and  Emily  L.  Elliott  appealed  from 
the  orders  passed  by  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Yellott^ 
Robinson,  Irving,  and  Bryan,  J. 

Joseph  K,  Roberts,  for  the  appellant. 

F.  Snowden  Hilly  for  the  appellees. 

Bryan,  J.,  after  stating  the  case,  delivered  the  opinion 
of  the  Court. 

The  Act  of  1862,  ch.  9,  was  amendatory  of  the  eighth 
section  of  Art.  45  of  the  Code  of  Public  Gteneral  Laws. 
It  provided  that  a  husband  might  cause  his  own  life  to  be 
insured  for  the  sole  use  of  his  wife,  and  might  also  assign 
any  policy  of  insurance  on  his  own  life  to  his  wife,  for  her 
sole  use,  and  that  in  case  the  wife  survived  the  husband, 
the  amount  of  such  insurance  should  be  payable  to  her  for 
her  own  use  free  from  the  claims  of  the  representatives  of 
her  husband,  or  any  of  his  creditors. 
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This  statute  is  one  of  a  series  of  enactments  in  further- 
ance of  the  policy  of  protecting  married  women.  It  en- 
ables a  husband  to  provide  a  fund  for  the  benefit  of  his 
wife,  in  which  his  creditors  have  no  interest  or  concern. 
It  is  nothing  to  the  purpose  that  the  creditors  may  be  un- 
able to  obtain  payment  of  their  claims  out  of  the  husband's 
property.  This  was  the  very  exigency  which  the  statute 
was  intended  to  meet;  this  was  the  occasion  when  the 
wife  needed  protection.  It  would  have  been  unnecessary 
to  exempt  the  proceeds  of  the  insurance  from  the  claims 
of  creditors,  in  cases  where  the  husband's  property  was 
sufficient  to  pay  them.  It  was  contemplated,  that  in  cases 
where  the  creditors  could  not  otherwise  obtain  payment, 
they  would  resort  to  this  settlement  on  the  wife ;  and  at 
this  point  the  statute  interposes  and  secures  it  to  her. 
There  is  no  restriction,  qualification  or  proviso  in  the  Act 
of  Assembly,  and  it  would  be  against  common  reason  to 
except  from  its  operation  the  cases  of  husbands  who  were 
unable  to  pay  their  debts.  The  Act  of  1878,  ch.  200,  is 
stated  in  its  title  to  be  intended  to  authorize  the  issuing 
of  policies  of  life  insurance  for  the  benefit  of  the  wife,  chil- 
dren, dependent  relative,  or  creditor  of  any  person  in  this 
State.  It  provides  that  policies  of  life  insurance  taken  out 
for  the  benefit  of,  or  bona  fide  assigned  to  any  of  the  per- 
sons named,  shall  be  vested  in  them  free  and  clear  from 
all  claims  of  the  creditors  of  such  insured  person.  It  has 
been  said  in  behalf  of  the  appellees,  that  the  rights  of  a 
husband  under  the  Act  of  1862  are  restricted  by  this  Act ; 
and  that  as  an  assignment  of  a  policy  in  prejudice  of  the 
rights  of  subsisting  creditors  would  not  be  bona  fide^  it 
cannot  now  be  made  by  a  husband  in  favor  of  his  wife.  It 
must  be  observed  that  the  Act  of  1878  does  not  purport 
to  amend  the  Act  of  1862,  and  that,  indeed,  it  does  not 
pursue  the  mode  which  the  Constitution  requires  to  be 
adopted  when  sections  of  the  Code  are  amended.  It  does 
not  in  terms  refer  to  the  Act  of  1862,  or  to  any  rights  con- 
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ferred  by  its  provisions ;  its  purpose  was  to  embrace  other 
cases  not  included  therein.  The  previous  Act  had  given 
the  wife  rights  under  a  policy  acquired  from  her  husband ; 
this  Act  not  diminishing  the  capacity  of  the  wife  to  acquire 
this  interest,  gives  her  an  additional  right  to  acquire  it 
from  any  person  whomsoever.  It  confers  new  rights,  but 
does  not  take  away  any  already  existing.  There  is  in  the 
statute  no  language  of  a  negative  or  exclusive  character ; 
its  purpose  was  to  authorize  the  making  and  assignment 
of  policies  in  the  cases  mentioned,  and  not  to  aflfect  the 
question  of  their  validity  in  any  other  cases.  In  other 
words,  it  was  an  enabling  and  not  a  restraining  statute. 
Our  conclusion  is,  that  the  settlement  on  a  wife  by  her 
husband  under  the  Act  of  1862,  stands  on  its  own  footing, 
and  is  not  affected  by  the  Act  of  1878. 

The  bill  of  complaint  assails  the  transfer  of  the  policy 
to  Mrs.  Elliott  by  her  husband,  on  the  ground  that  at  the 
time  of  the  transfer  he  was  indebted  to  the  complainant 
and  other  persons  in  large  sums  of  money,  which  he  was 
unable  to  pay.  The  transaction  is  for  this  reason  charged 
to  be  fraudulent  and  void,  and  the  prayer  is  made  for  the 
interposition  of  equity  by  injunction  and  the  appointment 
of  a  receiver.  We  have  decided  that  Elliott  had  a  right 
to  assign  this  policy  to  his  wife,  and  that  his  creditors  have 
no  interest  in  it.  As  the  bill  cannot  on  its  own  showing 
be  maintained,  it  must  be  dismissed. 

A  motion  was  made  in  behalf  of  the  insurance  company 
for  an  allowance  out  of  the  proceeds  of  the  policy  for  costs 
and  counsel  fees.  There  is  no  principle  •ef«*«qauty  or  rule 
of  practice  which  would  authorize  us  to  make  such  an  al- 
lowance. 

Orders  reversed^  and 

bill  dismissed,  with 

costs  in  both  Courts. 
(Decided  4th  December,  1885.) 
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When  Equity  tcill  not  Relieve — Irreparable  mischief — In- 
junction — Destruction  of  the  Inheritance. 

Equity  never  interferes  where  there  is  a  plain  and  adequate  remedy 
at  law ;  and  the  mere  allegation  in  a  bill  that  irreparable  damage 
will  ensue,  is  not  suflScient,  unless  facts  be  stated  which  will  satisfy 
the  Court  that  the  apprehension  of  such  injury  is  well  founded. 

A  bill  which  prays  for  an  injunction  to  restrain  the  defendant  from 
maintaining  an  embankment  erected  on  his  own  land  as  a  protec- 
tion against  the  overflow  of  an  unnavlgable  stream  dividing  his 
land  from  that  of  the  complainant,  but  which  fails  to  state  how 
often  this  stream  has  overflowed  its  banks  by  reason  of  heavy 
freshets,  or  how  much  of  the  complainant^s  land  has  been  or  is 
liable  to  be  overflowed  at  such  times  in  consequence  of  the  em- 
bankment, does  not  present  a  case  entitling  the  complainant  to 
equitable  relief 

Where  all  that  can  be  inferred  from  what  the  complainant  states  in 
his  bill,  is,  that  when  a  heavy  freshet  may  happen,  the  stream  will, 
if  the  embankment  complained  of  remains,  overflow  a  portion  of 
his  land,  and  thereby  destroy  the  crops,  if  any  there  be  growing 
thereon  at  the  time  of  such  freshet,  such  a  case  is  not  made  out  as 
will  warrant  an  injunction  to  restrain  the  defendant  from  maintain- 
ing the  embankment. 

Such  an  occasional  overflow  of  a  few  acres  of  land,  part  of  a  farm 
of  more  than  a  hundred  acres,  does  not  work  a  destruction  of  the 
inheritance,  nor  justify  the  granting  of  an  injunction  in  order  to 
prevent  irreparable  mischief 

Appeal  from  the   Circuit  Court  for   Prince   George's 
County,  in  Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone,  Mil- 
ler, Robinson,  Irving,  Ritchie,  and  Bryan,  J. 
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Daniel  B,  MagrudeVy  for  the  appellant. 
Jos,  K.  Boberts,  for  the  appellee. 

MiLLBR,  J.,  delivered  the  opinion  of  the  CJourt. 

This  appeal  is  from  an  order  refusing  to  grant  the  in- 
junction asked  for  in  the  bill  filed  by  the  appellant,  and 
dismissing  the  same  with  costs. 

It  appears  from  the  bill  and  accompanying  exhibit,  that 
the  complainant  in  May,  1878,  purchased  a  farm  in  Prince 
George's  County,  containing  about  one  hundred  and  seven 
acres,  for  the  sum  of  $30  per  acre,  amounting  in  all  to 
$3215.62.  This  farm  adjoins  on  one  side,  an  unnavigable 
stream  of  water  known  as  the  "Southwest  Branch  of  the 
Patuxent  River,"  on  the  opposite  side  of  which  is  the  land 
of  the  defendant,  which  is  lower  than  that  of  the  complain- 
ant, so  that  in  times  of  heavy  rains  and  freshets;  when 
the  stream  is  swollen  and  overflows  its  banks,  such  over- 
flow found  its  natural  outlet  over  the  defendant's  land,  and 
little  or  none  of  it  came  upon  the  land  of  the  complainant 
owing  to  its  higher  location. 

The  bill  charges  that  this  state  of  things  has  continued 
from  time  immemorial,  and  the  complaint  is  that  the  de- 
fendant has  recently  erected  an  embankment  on  his  own 
lands  adjacent  to  the  stream  for  the  purpose  of  preventing 
this  overflow  of  water  thereon,  whereby  in  times  of  heavy 
rains  and  freshets  the  overflow  of  water  instead  of  pass- 
ing over  his  lands,  as  it  had  been  accustomed  so  to  pass, 
has  been  thrown  upon  the  complainant's  land,  thereby 
causing  "a  considerable  portion"  of  the  same  to  be  sub- 
merged and  drowned  and  the  crops  growing  thereon  to  be 
entirely  destroyed.  It  then  charges  that  so  loug  as  this 
embankment  shall  be  continued  the  portion  of  complainant's 
land  so  submerged  will  be  rendered  valueless,  as  it  will 
be  impossible  to  cultivate  the  same,  and  thus  an  irrepar- 
able injury  to  his  land  is  caused  and  will  be  continued  un- 
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less  this  embankment  shall  be  removed  by  the  aid  of  a 
(Jourt  of  equity;  that  he  has  been  credibly  informed  and 
believes  and  therefore  charges  that  the  defendant  is  en- 
gaged in  preparing  timber  and  other  material  for  the  pur- 
pose of  erecting  upon  his  said  land  other  works  and  ob- 
structions for  the  more  full  and  effectual  prevention  of 
said  overflow  over  his  land,  and  of  further  and  more  fully, 
effectually  and  permanently  causing  the  same  to  flow  over 
and  upon  the  land  of  the  complainant;  that  by  the  natural 
conformation  of  complainant's  land  the  water  when  thus 
thrown  upon  it  has  and  can  have  no  outlet  therefrom  but 
remains  thereon  to  the  permanent  injury  thereof,  and  to 
the  ultimate  and  entire  ruin  and  destruction  thereof  for 
the  purpose  for  which  it  has  always  been  used  and  enjoyed, 
to  wit:  for  purposes  of  cultivation  and  for  any  other  prac- 
ticable or  useful  purpose.  The  bill  also  charges  that  the 
complainant  has  instituted  an  action  at  law  against  the 
defendant  to  recover  damages  for  the  injury  thus  oc- 
casioned to  his  land  and  crops,  but  he  avers  that  such  ac- 
tion and  others  which  he  may  hereafter  institute  for  the  i 
continued  injury  will  afford  him  no  adequate  relief,  and  he  / 
will  be  subjected  to  a  muUiplicity^^  to  irreparable  " 

loss  and  injury,  and  to  greaOelayTvexatibn,  cost,  and  ex- 1 
pense  caused  by  tedious  and  protracted  litigation,  unless  I 
protected  by  a  Court  of  equity  from  such  acts  of  the  de-  I 
fendant  already  committed  and  those  which  he  is  about  toi  I 
commit. 

The  bill  then  prays  for  an  injunction  restraining  the  de- 
fendant from  maintaining  the  embankment  already  erected, 
and  requiring  him  to  remove  the  same,  and  also  preventing 
him  from  erecting  any  others  which  will  produce  the  same 
effect. 

The  case  thus  presented  is  not  one  in  which  a  stream  in 
its  ordinary  stage  of  water  has  been  diverted  from  its 
natural  course  by  an  obstruction  placed  in  its  channel 
and  between  its  banks,  but  one  where  a  stream  which  flows 
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between  the  lands  of  two  proprietors  and  ordinarily  keeps 
within  its  banks  and  does  no  harm  to  either,  but  which  in 
times  of  heavy  freshets  overflows  its  banks,  and  such  over- 
flow naturally  spreads  over  the  land  of  one  of  them,  and 
where  the  proprietor  of  the  land  thus  subject  to  be  flooded 
has  erected  an  embankment  upon  his  own  land  to  save  it 
from  such  flooding.  Whether  he  has  the  right  to  do  this 
even  if  the  consequence  is  to  cast  the  overflow  upon  the' 
land  of  the  other  proprietor  unless  he  choses  to  make  a 
similar  embankment  on  his  land  and  on  his  side  of  the 
stream,  "is  a  question  which  in  the  view  we  have  taken  of 
it,  need  not  be  decided  in  this  case.  That  point  will  be 
more  appropriately  presented  for  decision  in  the  action  at 
law. 

The  question  immediately  before  us  is,  does  this  bill 
make  out  a  case  for  the  interposition  of  a  Court  of  equity 
by  way  of  injunction ;  and  in  deciding  it  we  must 
bear  in  mind  the  familiar  and  well  established  rules  that 
equity  never  interferes  where  there  is  a  plain  and  ade- 
quate remedy  at  law,  and  that  the  mere  allegation  in  a 
bill  that  irreparable  damage  will  ensue  is  not  suflScient 
unless /ac^s  be  stated  which  will  satisfy  the  Court  that  the 
apprehensian  of  such  injury  is  well  founded.  This  latter 
rule  was  laid  down  in  Amelung  V8,  SeeJcamp,  9  G.  <&  J.^ 
468,  and  has  been  followed  and  re-affirmed  in  all  the  sub- 
sequent decisions  in  similar  cases.  Now  as  to  the  damage 
complained  of  as  done  to  his  land  and  crops,  down  to  the 
time  he  brought  his  action  at  law,  we  think  it  quite  certain 
the  complainant  can,  if  he  succeeds  in  maintaining  it,  ob- 
tain in  that  action  adequate  and  complete  satisfaction. 
And  as  to  the  apprehension  of  future  damages  we  find  no 

I  facts  stated  sufficient  to  satisfy  us  that  the  continuance  of 
this  embankment  will  work  irreparable  injury  to  the  com- 

^plainant's  farm,  or  the  "destruction  of  the  inheritance"  in 
the  sense  in  which  these  terms  are  used  in  the  authorities. 
It  is  not  stated  how  often  in  the  past,  this  stream  has  over- 
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flowed  its    banks  by  reason  of  heavy  freshets,  nor  how 
much  of  the  complainant's  land  has  been,  or  is  liable  to 
be  overflowed  at  such  times,  in  consequence   of  the   em- 
bankment made  or   threatened  to  be  made  by  the  defend- 
ant.    There  is  a  vague  and  indefinite  statement  that  a\ 
"considerable  portion"  of  it  has  been  overflowed,  but  he  \ 
fails  to  inform  us  how  much  he  considers  a   "considerable  / 
•portion,"  whether  one  acre  or  ten.      He  does  not  say  thajr 
the  land  or  any  part  of  it  has  been  washed  away,  and  all 
that  we  can  infer  from  what  he  does  state  amounts  simply 
to  this,  that  when  a  heavy  freshet  may  happen  to  occur  in 
this  stream  the  water  will,  if  the  embankment  complained 
of  remains,  overflow  a  portion  of  his  land  and  remain  on 
it  till  absorbed  in  the  soil  or   evaporated,  and   that  the 
crops,  if  any  there  be  growing  thereon  at  the  time,  will  be 
destroyed.      In  our  judgment  such  occasional  overflow  of  j 
a  few  acres  of  land — part  of  a  farm  of  more  than  a  hun-  / 
dred  acres,  does  not  work  a  destruction  of  the  inheritance,/ 
or  justify  the  granting  of  an  injunction  in  order  to  prevent 
irreparable  mischief     Such  a  case  seems   to  us  to  differ 
widely  and  substantially,  not  only  in  the  facts  but  in  princi- 
ple from  the  destruction  of  timber  which  is  essential  to  the 
use  of  a  farm,the  cutting  down  of  trees  which  afford  ornament 
and  shade  to  a  family  mansion;  the  obstruction  of  a  street 
in  a  populous  city,  the  diverting  of  a  watercourse  from  a 
mill,  the  digging   of  ore  from  a  mine,  the  taking  of  stones 
of  a  peculiar  value,  or  the  destruction  of  an  heirloom,  or  a 
work  of  art,  or  a  family  picture,  which  has  a  ^re^iwm  q^ec- 
tionis.     We  are  therefore  clearly  of  opinion  the  complain- 
ant has  failed  to  bring  his  case  within  that  class  of  cases 
in  which  the  extraordinary  remedy  by  injunction  ought  to 
be  applied. 

If  he  succeeds  in  establishing  his  right  in  the  action  at  \ 
law,  he  can  obtain  in  that  suit  full  compensation  for  the  I 
damage  already  done,  and  if  the  defendant  shall  then  re-  ' 
fuse  to  remove  the  embankment,  and  shall  thereafter  put    ' 
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him  to  a  jzuilti^iuiity  of  suits  he   can   theo^  and  on  that 
ground  successfully  ask  for  the  injunction  he  now  seeks. 

Order  afirmed. 

(Decided  10th  December,  1885.) 

KoBiNSON,  J.,  dissented. 


John  T.  Ensor,  Permanent  Trustee  of  John  Mor- 
row, Jr.  vs,  William  S.  Keech,  and  Henry 
H.  Gore. 

Bill  to  set  aside  a  Deed  as  void  under  sec,  1^  of  Art.  48,  of 
the  Code — Mortgage — Mortgagor  in  Insolvency — Trustee  of 
Insolvent — Conventional  Trustee — Equity  of  Redemption. 

In  a  bill  brought  to  set  aside  a  deed  as  void  under  section  7,  of  Arti- 
cle 48,  of  the  Code,  it  is  necessary  to  charge  that  the  deed  was 
executed  for  the  purpose  of  defrauding  the  creditors  of  the  grantor, 
or  giving  an  undue  preference,  and  the  omission  to  so  charge  will 
be  fatal  on  demurrer. 

As  a  general  rule,  where  a  mortgagor  goes  into  insolvency,  and  a 
trustee  is  appointed  for  him,  such  trustee  will  supersede  a  conven- 
tional tru^tee  named  in  a  mortgage  of  the  insolvent  debtor  to  make 
sale  of  the  property  mortgaged,  in  case  of  default,  and  is  the 
proper  person,  as  representing  all  creditors,  to  sell  to  the  exclusion 
of  the  conventional  trustee.  It  is  the  equity  of  redemption  that 
passes  to  the  trustee  in  insolvency;  but  where  he  does  not  appa- 
rently take  the  equity  of  redemption,  and  may  or  may  not  succeed 
in  a  suit  asserting  title  to  it,  he  ought  not  to  supersede  the  conven- 
tional trustee  who  can  proceed  without  delay  and  who  must  proceed 
to  sell  in  the  end,  if  the  trustee  in  insolvency  fail  in  his  suit. 

Appeal  from  the  Circuit  Court  for  Baltimore  County,  in 
Equity. 
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The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Robinson, 
and  Irving,  J.^  and  Stone,  Miller,  and  Ritchie,  J.,  par- 
ticipated in  the  decision. 

William  S.  BryaUj  Jr,^  for  the  appellant. 

*  Edward  N.  Bich,  WiUiara  S.  Keechj  and  John  I. 
YdloHj  for  the  appellees. 

Irving,  J.,  delivered  the  opinion  of  the  Court. 

On  the  fourteenth  day  of  December,  1880,  John  Morrow, 
Jr.,  executed  a  mortgage  to  Henry  H.  Gore  to  secure  the 
sum  of  five  hundred  dollars,  and  the  annual  interest  there- 
on for  three  years,  at  the  expiration  of  which  the  whole 
would  be  payable.  The  mortgage  contained  a  power 
of  sale,  upon  default,  by  which  either  the  mortgagee 
or  William  S.  Keech  was  authorized  to  sell  the  prop- 
erty, (upon  notice  which  was  prescribed  in  the  deed,)  and 
to  apply  the  proceeds,  after  paying  costs  and  commissions, 
to  the  payment  of  the  mortgage  debt  and  accrued  inte- 
rest, and  the  surplus  to  pay  to  the  mortgagor. 

On  the  4th  of  December,  ^1883,  the  mortgagor  conveyed 
the  mortgaged  property  to  Thomas  G.  Morrow,  in  trust 
to  pay  the  interest  on  the  Gore  mortgage  and  another 
mortgage  which  was  specified,  and  when  due  to  pay  them 
off;  and  then  in  trust  for  the  grantor's  sons,  who  were 
minors,  during  minority ;  and  when  of  age  to  convey  to 
them.  In  January  eighteen  hundred  and  eighty-five,  John 
Morrow,  Jr.,  filed  his  petition  under  the  insolvent  law, 
and  the  appellant  was  appointed  his  permanent  trustee. 
On  the  21st  of  April  following,  Wm.  S.  Keech,  the  trus- 
tee in  the  Gore  mortgage  to  make  sale  of  the  mortgaged 

*  Moesre.  Eeech  and  Yellott,  were  not  present  at  the  argument. 
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property  in  case  of  default,  advertised  the  property  for 
sale  to  pay  the  mortgage  debt,  and  Ensor,  (the  permanent 
trustee  in  insolvency,  for  John  Morrow,  Jr.)  filed  his  bill 
to  restrain  Keech  from  proceeding  with  his  sale,  alleging 
the  trust  deed  to  be  fraudulent  and  void  as  against  credi- 
tors, and  asking  for  a  decree  to  set  the  same  aside.  The 
bill  makes  the  grantor  and  grantee  of  the  deed,  tRe  cestuis 
que  trust  under  it,  and  Grore  and  Keech,  all,  parties. 

The  appellees  demurred  to  the  bill;  and  the  Court  sus- 
tained the  demurrer,  and  dismissed  the  bill  as  to  them. 
It  is  from  that  decree  of  the  Circuit  Court  this  appeal  was 
taken. 

The  allegation  of  fraud  is  in  these  words,  that  the  com- 
plainant ''  is  advised  and  so  charges,  that  the  aforesaid 
deed  is  fraudulent  and  void  as  against  the  creditors  of 
John  Morrow,  Jr.,  who  were  such  at  the  time  of  the  exe- 
cution of  the  said  deed ;  that  he  was  then  insolvent,  and  , 
his  then  existing  creditors  are  unpaid." 

The  seventh  section  of  Article  48,  of  the  Code  declares, 
that  "  any  confession  of  judgment,  and  any  assignment  or 
conveyance,  made  by  any  insolvent  under  this  Article, 
for  the  purpose  of  defrauding  his  creditors  or  giving  an 
undue  preference,  shall  be  void,  and  the  property  or 
thing  conveyed  or  assigned  shall  vest  in  the  trustee." 

It  is  this  section  of  the  Code  by  which  this  bill  must  be 
tested,  for  the  13th  section  of  the  Act  of  1880,  ch.  172, 
does  not  apply,  this  insolvent  not  being  alleged  to  be  "a 
banker,  broker,  merchant,  manufacturer  or  trader,"  for 
which  persons  only  this  section  was  enacted,  and  also 
that  this  deed  was  executed  "within  sixty  days"  of  the 
grantor's  application  for  the  benefit  of  the  insolvent  laws. 
In  fact  it  was  executed  more  than  a  year  prior  to  his 
application.  It  is  only  such  deed  as  is  executed  with  the 
purpose  of  defrauding  or  giving  an  undue  preference, 
that  the  seventh  section  of  Article  48,  condemns  and 
makes  void.     The  omission  therefore  to  charge,  that  this 
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deed  was  executed  with  tte  design  of  defrauding  credi- 
tors, or  giving  an  undue  preference  was  of  itself  suffi- 
cient ground  for  sustaining  the  demurrer.  Malcom  vs. 
Hall,  9  Gill,  180 ;  Lynch  vs.  Roberts,  57  Md.,  150.  But 
the  Court  went  further,  and  dismissed  the  bill  against 
Gfore  and  Keech,  without  giving  any  opportunity  to 
amend,  and  the  question  remains,  was  this  action  right? 
No  opinion  has  been  sent  up  in  the  record ;  but  the  Court's 
action  indicates^  that,  in  its  opinion,  no  amendment  in  the 
particular  indicated  would  so  perfect  the  bill,  as  to  make 
a  case  for  injunction  as  against  Gore,  the  mortgagee,  and 
Keech,  the  trustee,  in  the  mortgage  deed  to  make  the 
sale,  and  who  was  proceeding  under  the  power;  and  we 
are  of  the  same  opinion.  There  can  be  no  doubt,  that 
the  case  of  Machubin  vs.  Boarman,  54  Md.,  384,  does 
establish  as  a  general  rule,  that  where  a  mortgagor  goes 
into  insolvency  and  a  trustee  is  appointed  for  him,  such 
trustee  will  supersede  a  conventional  trustee,  who  is 
named  in  a  mortgage  of  the  insolvent  debtor,  to  make 
sale  of  the  property  mortgaged  in  case  of  default,  and  is 
the  proper  person,  as  representing  all  creditors,  to  sell, 
to  the  exclusion  of  the  conventional  trustee.  For  cases 
falling  within  the  exact  condition  of  things  existing  in 
that  case,  the  rule  there  laid  down  will  control ;  but  it 
does  not  establish  a  rule  of  invariable  application  irre- 
spective of  the  circumstances  surrounding  the  case.  In 
Gable  dk  R^ish  vs.  Scott,  56  Md.,  185,  it  is  declared  to  be 
a  rule  applying  to  overdue  mortgages  only ;  and  that  case 
expressly  decides,  that  the  equity  of  redemption  is  what 
passes  to  the  trustee  in  insolvency.  The  fee  is  certainly 
not  divested  by  operation  of  law  from  the  mortgagee — 
that  is  his  security.  The  rule  presupposes,  that  the 
insolvent  debtor's  possession  continued  undisturbed,  and 
the  equity  of  redemption  remained  in  him  to  pass  to  the 
trustee ;  and  that,  as  the  mortgagee  will  not  be  injured, 
the  trustee  for  creditors  generally  should  sell  and  pay  the 
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mortgagee  as  a  preferred  debt,  (as  the  debtor  might  have 
done,)  and  distribute  according  to  the  principles  of  equity 
which  the  statute  declares  shall  be  applied.  Where  the 
mortgage  debt  is  not  due  under  the  decision  in  Gable  dt 
Scott's  Case,  the  insolvent  trustee  will  only  be  allowed  to 
sell  the  equity  of  redemption,  and  may  not  sell  the  prop- 
erty disencumbered  of  the  mortgage  and  force  the  pur- 
chaser to  take  his  money  which  he  has  invested  for  a 
longer  period.  In  this  case,  it  is  true,  the  mortgage  has 
matured,  but  there  are  other  facts,  which,  in  our  opinion, 
take  it  out  of  the  operation  and  reason  of  the  case  of  itfac- 
kubin  and  Boarman.  There  the  equity  of  redemption  with- 
out doubt  passed  to  the  insolvent  trustee.  Here  prima 
facie  it  did  not.  After  executing  the  Gore  mortgage  the 
grantor  conveyed  absolutely  this  mortgage  property  and 
other  property,  to  Thomas  G.  Morrow,  in  trust  to  pay 
this  and  another  mortgage,  and  then  in  trust  for  the 
grantor's  sons.  Prima  facie  this  deed  is  good  and  valid. 
It  does  not  profess  to  convey  away  all  the  grantor's  prop- 
erty, nor  is  it  charged,  that  it  does. 

It  was  made  more  than  a  year  before  the  grantor  took 
the  benefit  of  the  insolvent  law.  If  it  was  not  fraudulent, 
appellant  took  no  interest  in  the  property,  as  the  equity  of 
redemption  had  legally  passed  out  of  his  insolvent.  Gore's 
right  is  paramount  to  the  trust  deed,  and  he  has  no  inte- 
rest in  having  it  declared  void.  The  appellant  repre- 
sents the  creditors,  and  has  exercised  a  legitimate  right 
in  filing  the  bill  to  have  this  deed  declared  void  because  it 
is  fraudulent,  as  he  alleges,  against  creditors  of  the  gran- 
tor existing  before  and  when  the  deed  was  executed.  If 
he  were  to  amend  his  bill  and  make  his  allegation  of  fraud 
conform  to  the  requirements  of  the  statute,  still  success  in 
the  eflfort  to  get  the  deed  set  aside  is  uncertain  and  prob- 
lematical. It  would  seem,  therefore,  altogether  incon- 
sistent with  the  rights  of  the  mortgagee  Gore,  under  his 
contract  with  the  mortgagor,  and  with  sound  equitable 
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principles,  to  prevent  Gore  from  having  his  money  made 
by  a  sale  under  the  power  in  his  mortgage ;  and  compel 
him  to  wait  until  the  insolvent  trustee  can  have  his  suit 
pressed  to  a  conclusion,  and  have  it  decided  whether  he 
has  any  title  or  not.  Where  the  insolvent's  title  to  the 
equity  of  redemption  undeniably  exists,  and  the  insol- 
vent trustee  can  proceed  immediately  to  sell,  the  mort- 
gagee suffers  no  damage  ;  for  he  can  be  paid  off,  at  once, 
under  the  Court's  order,  as  a  preference  creditor.  But 
where  the  insolvent  trustee  does  not  apparently  take  the 
equity  of  redemption,  and  juay  or  may  not  succeed  in  a 
suit  asserting  title  to  it,  he  ought  not  to  supersede  the 
conventional  trustee  who  can  proceed  without  delay ;  and 
who  must  proceed  to  sell  in  the  end,  if  complainant  fails 
in  his  suit.  If  he  succeeds  he  can  take  the  surplus  repre- 
senting the  equity  of  redemption,  which  the  equity  Court 
on  application  would  award  him.  The  character  of  the 
suit  promises  delay  for  an  indefinite  period,  and  it  would 
be  a  violation  of  Gore's  equitable  rights  for  the  collection 
of  his  money  to  delay  him,  entitled  as  he  is,  by  special 
and  legally  authorized  contract,  to  speedy  payment  and 
the  exercise  of  summary  method  for  the  purpose  of  secur- 
ing such  payment  by  a  sale  for  cash,  and  to  force  him  to 
wait  indefinitely  the  result  of  experimental  litigation  to 
test  whether  the  insolvent  trustee  does,  or  does  not,  have 
a  claim  on  the  property  mortgaged.  In  our  view  the 
demurrer  was  properly  sustained,  and  the  bill  was  rightly 
dismissed  as  to  the  appellees.  As  to  the  defendants 
against  whom  the  bill  was  retained,  amendment  may  be 
made,  and  if  the  suit  be  successful  the  insolvent  trustee 
will  be  entitled  to  the  surplus  after  paying  the  Gore  mort- 
gage as  heretofore  indicated. 

Affirmed  and  remanded. 
(Decided  10th  December,  1885.) 
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Homicide — Malice — Evidence — Physical  Condition  of  De- 
ceased— Fo8t  mortem  Examination — Medical  testimony — 
Hypothetical  question — Expert  testimony. 

In  a  trial  for  murder,  the  State  may  prove,  as  bearing  upon  the  ques- 
tion of  malice,  that  on  the  day  before  the  fatal  assault,  and  several 
days  prior  thereto,  the  prisoner  had  beaten  and  otherwise  mal- 
treated the  deceased ;  and  may  follow  up  this  evidence,  and  show, 
that  prior  to  the  assault  the  deceased  was  in  ordinary  health,  and 
that  afterward  he  complained  of  pains  in  his  head  and  breast,  and 
that  he  continued  to  complain  up  to  the  day  of  the  homicide;  such 
evidence  as  to  the  physical  condition  of  the  deceased  at  the  time 
the  injuries  were  inflicted,  aiding  in  the  determination  of  the  ques- 
tion of  his  having  died  from  the  effects  of  such  injuries. 

The  mere  fact  that  apo«e  mortem  examination  is  made  some  time  after 
death,  is  not  in  itself  a  reason  why  the  result  of  such  examination 
should  be  excluded,  unless  the  interval  is  so  great  and  the  condi- 
tion of  the  body  is  such,  that  the  jury  could  not  reasonably  find 
whether  its  condition  was  to  be  attributed  to  ante  mortem  or  pasl 
mortem  causes. 

A  physician  may  express  an  opinion  as  to  what  would  be  the  result 
of  pressing  violently  with  the  foot  upon  the  neck  of  a  man  lying 
on  the  ground. 

In  framing  a  hypothetical  question  it  is  not  necessary  to  refer  to  all 
the  evidence  in  the  case  relating  to  the  subject  of  the  inquiry. 

An  expert  may  give  an  opinion  not  only  as  to  the  nature  and  effect 
of  an  injury,  but  also  as  to  the  manner  in  which,  and  the  instru- 
ment by  which  it  was  inflicted. 

While  an  expert  may  give  his  opinion  upon  facts  assumed'  to  have 
been  established,  he  will  not  be  allowed  to  state  his  opinion  upon 
the  conclusions  and  inferences  of  other  witnesses. 

Appeal  from  the  Circuit  Court  for  Somerset  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 
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First  Exception. — Frederick  Boye,  a  witness  on  the  part 
of  the  State,  testified  that  on  the  21st  of  November,  1884, 
on  board  the  oyster  boat,  Eva,  the  accused  kicked  Meyher 
several  times ;  Meyher  then  cried  out ;  the  captain  laughed 
and  went  away ;  the  captain  pushed  him  down  twice  on 
that  occasion  and  also  hit  him ;  took  hold  of  him  by  the 
breast,  and  struck  him  several  times  on  the  breast.  The 
witness  was  then  asked  by  the  State's  Attorney  what  was 
the  physical  condition  of  the  deceased  (Otto  Meyher)  up 
to  that  time  ?  He  answered  that  '*  up  to  that  time  Mey- 
her had  never  complained,  but  worked  and  ate  as  we  did ;" 
which  question  and  answer  were  not  objected  to  at  tlje 
time.  The  State's  Attorney  then  asked  the  further  ques- 
tion, "  what  was  the  physical  condition  of  Otto  Meyher  on 
the  following  day,"  but  before  it  was  answered  by  the  wit- 
ness he  withdrew  the  question.  Counsel  for  defence  then 
asked  the  Court  to  rule  out  all  the  testimony  as  to  the 
striking  and  beating  on  the  2l8t  of  November,  and  also 
that  in  relation  to  the  physical  condition  of  Otto  Meyher 
up  to  that  day ;  but  the  Court  was  of  opinion  that  all  of 
said  evidence  was  admissible  and  refused  to  rule  it  out. 
Thereupon  the  counsel  for  the  defence  asked  the  Court  to 
rule  out  all  evidence  relating  to  the  physical  condition  of 
Otto  Meyher  prior  and  up  to  that  day,  viz.,  21st  of  No- 
vember, 1884,  but  the  Court  refused  to  rule  out  the  said 
evidence.  To  which  said  several  rulings  of  the  Court  the 
defendant  excepted. 

Second  Exception. — After  the  evidence  set  forth  in  the 
first  bill  of  exception  had  gone  to  the  jury,  the  State's 
Attorney  asked  the  said  witness,  Frederick  Boye,  the  fol- 
lowing question,  "  what  was  Otto  Meyher's  physical  con- 
dition from  and  after  the  21st  of  November?"  To  the 
asking  of  this  question  the  prisoner  objected,  but  the  Court 
overruled  the  objection  and  permitted  the  question  to  be 
asked.     To  this  ruling  of  the  Court  the  prisoner  excepted. 

25  y.  64. 
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Third  Exception, — The  State  having  oflTered  the  evi- 
dence set  out  in  the  defendant's  first  and  second  bills  of 
exception,  further  proved  by  the  witness,  Frederick  Boye, 
that  on  the  22nd  of  November,  after  the  said  assault  by 
Williams,  the  said  Meyher  complained  of  pains  in  his 
breast  and  head,  and  so  complained  until  the  26th  of  No- 
vember. The  State's  Attorney  then  asked  the  witness  the 
following  question :  "What  occurred,  if  anything,  on  the 
25th  of  November  ?"  To  this  question  the  defendant,  by 
his  counsel,  objected,  but  the  Court  overruled  the  objec- 
tion and  permitted  the  State's  Attorney  to  ask  the  ques- 
tion.    To  this  ruling  of  the  Court  the  defendant  excepted. 

Fourth  Exception. — The  State,  after  giving  evidence  of 
brutal  treatment  of  Meyher  by  the  prisoner,  introduced 
the  witness,  J.  Edwin  Slemmons,  who  testified  that  he 
went  to  search  for  Williams  on  Christmas  day,  stopped  at 
McLane's  in  his  search ;  he  then  searched  Williams*  house, 
and  on  information  received  went  to  th*e  woods ;  then  gave 
up  the  search  and  returned  to  Westover  and  Princess 
Anne  ;  saw  nothing  however  of  Williams,  though  he  pur- 
sued with  hast^  and  vigor ;  he  afterwards,  on  the  2*irth  of 
December,  overtook  Williams  on  the  road  to  Princess 
Anne  with  Ben  Green ;  Williams  told  him  that  he  would 
not  have  run  on  that  occasion  (Christmas,)  but  he  thought 
he  wanted  him  to  appear  at  the  United  States'  Court,  and 
that  he  was  then  on  his  way  to  Princess  Anne  to  give 
himself  up ;  that  the  witness  had  then  been  to  attend  an 
inquest  on  that  day,  the  27th  of  December,  on  the  body 
of  Otto  Meyher.  The  State's  Attorney  then  asked  the 
witness  whether  or  not  he  had  that  day  viewed  the  body 
of  Otto  Meyher,  and  announced  that  his  purpose  was  to 
show  what  the  condition  of  the  said  body  was  on  that  day  ; 
whereupon  the  defence  objected  to  the  question,  on  the 
ground  that  it  was  inadmissible  and  illegal,  but  the  Court 
overruled  the  objection  and  permitted  the  question  for  the 
purpose  aforesaid  to  be  asked.  To  this  ruling  the  defend- 
ant excepted. 
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Fifth  Exception. — The  State's  Attorney  further  exam- 
ined the  said  J.  Edwin  Slemmons,  who  testified  that  he 
was  present  at  an  inquest  on  the  27th  of  December,  1884, 
on  the  body  of  Otto  Meyher ;  that  they  went  to  the  grave 
of  said  Meyher,  opened  it,  and  witness  ripped  open  the 
coffin  lid,  and  Capt.  Muir  lifted  the  man  out  of  the  coffin ; 
the  State's  Attorney  then  asked  this  question,  "  was  there 
any  examination  made  of  the  body  on  that  occasion  in  your 
presence?"  offering  to  follow  it  up  by  other  evidence  that 
"the  witness  heard  the  crack  of  the  bones  of  the  neck; 
that  an  incision  was  then  made  in  the  neck  by  a  compe- 
tent physician,  and  the  neck  was  pronounced  by  him  to  be 
broken ;  and  that  witness  saw*  the  dislocated  bones ;  that 
shortly  after  Meyher's  death  and  prior  to  the  examination 
at  which  witness  was  present,  a  partial  and  superficial 
examination  had  been  made  by  another  jury  and  a  physi- 
cian, at  which  the  crackling  of  the  neck  bones  was  heard; 
but  no  incision  was  made  by  the  physician,  and  that  a 
physician  at  the  last  examination  had  heard  the  crack  of 
the  bones  which  witness  had  heard,"  and  declared  in  the 
presence  and  hearing  of  the  witness,  and  of  the  coroner's 
jury  then  sitting,  that  the  neck  was  broken  before  he  made 
the  incision,  and  that  he  knew  this  by  the  crepitation  of 
the  bones.  The  State  also  offered  to  follow  up  said  testi- 
mony by  medical  evidence  to  the  effect  that  such  crepita- 
tion is  a  certain  indication  that  the  neck  is  dislocated ;  to 
the  asking  of  which  question,  to  be  followed  up  as  stated, 
the  defendant  objected,  but  the  Court  overruled  the  objec- 
tion and  permitted  the  question  to  be  asked,  if  followed  up 
as  stated.     To  this  ruling  the  defendant  excepted. 

Sixth  Exception. — The  State  then  introduced  Dr.  Eufus 
Dashiell,  who  testified  that  he  had  practiced  medicine 
since  1872 ;  that  there  were  two  external  evidences  of  a 
broken  neck,  unusual  motion  and  crepitation ;  crepitation 
establishes  dislocation  of  some  bones,  and  most  likely  be- 
tween the  axis  and  the  atlas ;  they  are  the  only  two  that 
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can  be  well  dislocated.  The  State  then  asked  the  witness 
the  following  question  :  "  Suppose  a  man  should  be  lying 
upon  the  ground,  prostrate,  and  another  should  place  his. 
foot  upon  his  neck,  and  squeeze  or  bear  down  violently 
upon  it,  would  any  result  likely  follow,  and  what  would 
be  that  result  to  the  neck  ?*'  To  the  asking  of  this  ques- 
tion the  defendant  objected,  as  illegal  and  inadmissible ; 
but  the  Court  overruled  the  objection  and  permitted  the 
question  to  be  asked.  To  this  ruling  the  defendant  ex- 
cepted. 

Seventh  Exception, — The  State  then  asked  the  witness. 
Dr.  Rufus  Dashiell,  the  question  above  stated,  and  he  an- 
swered, that  there  would  be  discoloration  of  the  skin,  and 
there  might  probably  be  a  dislocation  of  the  bones  of  the 
axis  and  atlas  of  the  neck.  The  State's  Attorney  then 
asked  the  following  question :  "  If  a  man  had  been  beaten 
in  the  back  violently  with  a  handspike,  in  the  hands  of 
another  man,  and  the  man  receiving  the  blows  was  knocked 
down  at  each  blow,  and  if  these  blows  were  repeated 
several  times,  and  if  the  man  who  had  been  beaten  should 
afterward  manifest  great  tremulousness  of  body  and  of 
limb,  to  what  would  you  attribute  that  tremulousness  ? 
To  this  question  the  defendant  objected,  but  the  Court 
overruled  the  objection  and  permitted  the  question  to  be 
asked.     To  this  ruling  the  defendant  excepted.* 

Eighth  and  Ninth  Exceptions  stated  in  the  opinion  of  the 
Court. 

The  jury  rendered  a  verdict  of  "  not  guilty  of  murder 
in  the  first  degree,  but  guilty  of  murder  in  the  second 
degree."     The  prisoner  appealed. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Ritchie,  and  Bryan,  J. 

Henry  Page,  Thos.  S.  Hodaony  and  John  JV.  Crisfieldy 
for  the  appellant. 
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Charles  B.  Roberts^  Attorney-Generaly  for  the  appellee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner,  the  captain  of  an  oyster  boat,  was  tried 
for  the  murder  of  Otto  Meyher,  one  of  the  hands  under 
his  employment. 

The  question  presented  by  the  first  exception  is,  whether 
it  was  competent  for  the  State  to  prove,  that  on  the  day 
before  the  fatal  assault,  and  several  days  prior  thereto, 
the  prisoner  had  beaten,  and  otherwise  maltreated  the 
deceased  ?  The  charge  of  murder  against  the  prisoner 
necessarily  involved  the  question  of  malice,  for  there  must 
be  malice  express  or  implied,  to  constitute  murder.  As 
bearing  then  upon  this  question,  the  evidence  was  clearly 
admissible.  In  the  absence  of  evidence  tending  to  show 
justification,  exctlse  or  extenuation,  malice  it  is  true  may 
be  presumed  from  the  proof  of  the  homicide  itself,  but  the 
State  is  not  bound  to  rely  upon  this  presumption,  and  may 
offer  other  and  independent  evidence  tending  to  prove 
malice — and  this  too,  without  regard  to  the  evidence 
offered  or  defence  set  up  by  the  accused. 

Having  proved  the  prisoner  had  assaulted  and  beaten 
the  deceased  in  the  most  cruel  and  inhuman  manner  just 
before  the  day  of  the  fatal  assault  charged  in  the  indict- 
ment, the  State  had  the  right  to  follow  up  this  evidence 
and  show,  that  prior  to  these  assaults  Meyher  was  in  ordi- 
nary health,  and  that  afterwards  he  complained  of  pains 
in  his  head  and  breast,  and  that  he  continued  to  complain 
up  to  the  day  of  the  homicide.  To  sustain  the  indictment 
the  State  was  bound  to  prove  that  Meyher  died  from  blows 
and  injuries  inflicted  by  the  prisoner ;  and  in  the  determi- 
nation of  this  question,  the  physical  condition  of  Meyher 
at  the  time  these  injuries  were  inflicted,  was  a  material 
inquiry.  An  injury  that  may  prove  fatal  to  one  already 
enfeebled  and  suffering  from  great  bodily  harm,  may  not 
prove  so  to  one  in  robust  and  vigorous  health.     The  ruling 
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of  the  Court  in  the  fourth  exception  is  one,  we  think, 
equally  free  of  diflSculty. 

The  proof  shows,  that  on  the  morning  of  the  25th  of 
November,  1884,  the  deceased  being  unwell,  the  prisoner 
gave  him  some  medicine — that  he  attempted  to  work,  but 
being  unable  to  work,  or  because  his  work  was  not  satis- 
factory, the  prisoner  beat  him  five  or  six  difierent  times 
across  the  back  and  sides  with  a  shovel  or  handspike  ;  that 
evening  the  deceased  complained  of  pains  in  his  back  and 
breast,  and  cried  out  "  my  God,"  "  my  God,"  and  said  he 
was  sore  all  over.  The  next  morning  the  deceased  again 
tried  to  work,  but  being  unable  to  wind  up  the  anchor, 
one  of  the  hands  jerked  it,  and  Meyher  fell  upon  the  deck. 
While  lying  there  the  prisoner  came  up  and  kicked  him 
several  times,  and  every  time  Meyher  shrieked,  the  pris- 
oner pressed  his  foot  heavily  on  his  throat.  After  these 
brutal  assaults  the  prisoner  tied  a  rope  around  the  body 
of  Meyher,  and  fastening  the  rope  to  a  hook  in  the  front 
sail,  dragged  him  from  one  end  of  the  boat  to  the  other. 
The  deceased  again  promised  to  work,  but  he  was  very 
weak,  and  in  the  attempt  to  turn  the  crank  of  the  dredge 
he  fell  lengthwise  across  the  deck,  and  while  lying  there, 
the  prisoner  again  kicked  him  five  or  six  times,  and  again 
pressed  his  foot  on  his  neck.  The  prisoner  then  tied  the 
thumbs  of  the  deceased  with  a  rope,  and  by  the  means  of 
a  hook  fastened  to  the  rope,  the  body  of  the  deceased  was 
hoisted  until  his  feet  were  above  the  deck.  After  this,  the 
deceased  was  put  into  a  yawl  boat  and  landed  on  the  shore, 
where  a  few  hours  afterwards  he  died.  The  next  day  a 
jury  of  inquest  was  summoned,  and  Doctor  Gill  made  an 
external  examination  of  the  neck  of  the  deceased.  In 
moving  the  head  and  neck  backwards  and  forwards  he  at 
first  thought  he  heard  a  crepitation^  indicating  the  neck 
was  broken,  but  not  hearing  the  sound  again  he  concluded 
he  must  have  been  mistaken,  and  was  of  opinion  that  the 
neck  was  not  broken.     Thus  ended  this  imperfect  and  un- 
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satisfactory  examination,  and  the  body  was  buried.  On 
the  27th  of  December,  one  month  afterwards,  the  prisoner 
was  arrested  and  a  second  jury  of  inquest  was  summoned, 
and  for  the  first  time  a  thorough  post-mortem  examination 
of  the  body  was  made  by  Doctor  Miles.  The  result  of 
this  examination,  showing  that  the  neck  was  broken,  and 
that  large  dark-colored  patches  or  bruises  were  found  on 
various  parts  of  the  body,  was  offered  in  evidence.  But 
objection  was  made  to  its  admissibility,  on  the  ground  that 
the  condition  of  the  body  one  month  after  the  deceased 
was  buried,  was  not  legitimate  evidence  from  which  the 
jury  could  reasonably  infer  its  condition  at  the  time  he 
died. 

A  thorough  examination  made  immediately  after  death, 
would  of  course  have  been  more  satisfactory  and  conclu- 
sive than  one  made  some  time  afterwards.  But  the  weight 
of  the  evidence  was  a  matter  for  the  jury,  to  be  determined 
by  them  in  connection  with  all  the  facts  and  circumstances 
in  the  case.  The*  mere  fact,  that  the  examination  is  made 
some  time  after  death,  is  not  in  itself  a  reason  why  the 
result  of  such  examination  should  be  excluded,  unless  the 
interval  is  so  great  and  the  condition  of  the  body  is  such, 
that  the  jury  could  not  reasonably  find  whether  its  condi- 
tion was  to  be  attributed  to  ante-mortem  or  post-mxyrtem 
causes.  And  such  was  not  the  case  here.  The  weather 
was  cold  and  decomposition  had  just  set  in.  No  diflSculty 
was  experienced  by  the  physician  in  making  the  examina- 
tion. He  first  began  by  making  an  external  examination, 
moving  the  head  and  neck,  and  heard  distinctly  a  crepita- 
tion of  the  bones  of  the  neck,  showing  the  neck  was  broken. 
He  then  made  an  incision  in  the  neck  and  found  there  was 
a  dislocation  between  the  bones  known  as  the  atlas  and 
axis — an  injury  which  was,  in  his  opinion,  fatal.  Large 
dark  patches  were  also  found  on  different  parts  of  the 
body.  If  this  evidence  was  not  conclusive  as  to  the  condi- 
tion of  the  body  at  the  time  it  was  buried,  it  was  certainly 
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legitimate  evidence  to  be  considered  by  the  jury  in  de- 
termining that  question. 

In  the  sixth  exception  objection  is  made  to  the  following 
question  :  "Suppose  a  man  should  be  lying  on  the  ground, 
prostrate^  and  another  should  place  his  foot  upon  his  neck 
and  squeeze  or  bear  down  violently  upon  it,  would  any 
result  likely  follow,  and  what  would  be  that  result  to  the 
neckr 

The  proof  shows,  the  prisoner  not  only  pressed  his  foot 
on  the  neck  of  the  deceased  while  he  was  lying  on  the 
deck  of  the  boat,  but  also  afterwards  while  he  was  lying 
on  the  shore  and  just  before  he  died, — and  further,  that 
when  the  examination  was  made  by  Dr.  Miles,  he  found 
the  neck  was  broken.  Was  this  dislocation  of  the  neck 
caused  by  the  pressure  of  the  prisoner's  foot  on  the  neck 
of  the  deceased,  was  the  question  to  be  determined  ?  And 
this  depended  upon  the  strength  of  its  parts,  and  their 
power  to  resist  violence,  involving  necessarily  the  anatomy 
of  the  neck,  and  strictly  within  the  rule  in  regard  to  ex- 
pert testimony.  We  see  no  objection  to  the  form  of  the 
interrogatory.  If  a  wound  is  proven,  an  expert,  it  is  con- 
ceded, may  state  the  means  by  which  it  was  inflicted.  If 
so,  the  converse  of  the  proposition  is  equally  true.  "What 
would  be  the  probable  eflect  of  a  man's  pressing  his  foot 
with  great  force  or  violence  on  the  neck  of  ojie  lying  on 
the  ground,  depended  of  course  upon  the  pressure  used  and 
the  strength  of  the  neck  to  resist  it,  matters  in  regard  to 
which  an  expert  ought  to  be  better  able  to  form  a  judg- 
ment than  ordinary  witnesses. 

As  to  the  seventh  exception,  the  proof  shows  not  only 
that  the  prisoner  beat  the  deceased  with  a  hand-spike  or 
shovel,  no  less  than  five  or  six  times,  but  that  afterwards 
he  had  what  the  witness  termed  "a  snatching  chill"  This 
evidence  was  sufficient  certainly  to  serve  as  a  basis  for  the 
hypothetical  question  put  to  the  witness. 

It  was  wholly  imnecessary  in  framing  the  question  to 
refer  to  all  the  evidence  bearing  upon  Meyher's  condition 
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before  and  at  the  time  he  had  "the  snatching  chill."  The 
defence  had  the  right  on  cross-examination  to  inquire  how 
far  and  to  what  extent  the  opinion  of  the  witness  would 
be  modified  by  the  consideration  of  other  facts  omitted 
from  the  hypothetical  question. 

In  the  eighth  exception,  Dr.  Dale,  witness  for  the  prisoner, 
testified,  he  made  an  examination  of  the  body  on  the  29th 
of  December,  two  days  after  the  examination  of  Dr.  Miles, 
that  he  found  an  incision  between  the  base  of  the  occiput 
and  the  atlas  which  had  severed  all  the  posterior  and  part 
of  the  lateral  ligaments  and  muscles  that  unite  the  atlas 
and  the  occiput ;  that  he  found  no  other  injury  about  the 
neck ;  that  in  his  opinion  the  neck  was  not  dislocated,  and 
further,  that  such  injury  could  not  have  been  produced 
by  the  pressure  of  the  foot  of  a  man  on  the  neck. 

The  attorney  for  the  State,  then  asked  the  following  ques- 
tion :  "Could  all  the  posterior  and  a  portion  of  the  lateral 
muscles  and  ligaments,  connecting  the  atlas  with  the  occi- 
put, be  severed,  as  you  saw  them,  by  accident,  or  must  such 
severance,  if  it  existed,  have  necessarily  been  produced  by 
design  ?"  It  is  well  settled  that  an  expert  may  give  an 
opinion  not  only  as  to  the  nature  and  effect  of  an  injury, 
but  also  the  manner  or  instrument  by  which  it  was  in- 
flicted. And  such  we  understand  to  have  been  the  pur- 
pose of  this  inquiry,  although  the  answer  of  the  witness  is 
not  set  forth  in  the  record.  We  see  no  objection  to  the 
question,  although  we.  must  confess  in  view  of  all  the  evi- 
dence, its  bearing  upon  the  issue  before  the  jury,  seems  to 
us  quite  remote  and  shadowy. 

In  the  ninth  and  last  exception,  the  counsel  for  the  pris- 
oner proposed  to  ask  Dr.  Robertson,  the  following  ques- 
tion :  "The  neck  of  the  deceased,  upon  being  examined  by 
a  physician,  is  together  with  the  head,  worked  for  ten  or 
fifteen  minutes  in  all  directions,  by  a  person  acting  under 
the  orders  of  the  physician,  for  the  purpose  of  producing 
crepitation,  the  physician  hears  a  single  sound  which  he 
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afterwards  testified  was  crepitation,  but  the  person  having 
the  head  and  neck  in  his  hands,  and  others  who  were  in 
a  position  to  hear  any  such  sound,  failed  to  hear  the  same, 
and  after  so  working  the  head  and  neck  for  that  length  of 
time,  the  physician  said,  *I  was  mistaken,  the  neck  is  not 
broken,  and  no  further  crepitation  was  heard  or  produced 
in  the  neck  during  the  said  examination,  what  would  be 
your  opinion  as  a  physician  as  to  the  fracture  or  dislocation 
of  the  neck?" 

Now  while  an  expert  may  give  his  opinion  upon  facts 
assumed  to  have  been  established,  it  would  be  against 
every  rule  and  principle  of  evidence,  to  allow  him  to  state 
his  opinion  upon  the  conclusions  and  inferences  of  other 
witnesses. 

Here,  the  witness  was  not  asked  his  opinion  in  regard 
to  the  dislocation  of  the  neck  of  the  deceased,  based  upon 
the  failure  of  Dr.  Gill,  who  conducted  the  examination,  to 
reproduce  crepitation,  but  based  also  upon  the  conclusions 
reached  by  Dr.  Gill  in  regard  to  the  subject-matter  of  in- 
quiry. For  this  reason  the  question  was  clearly  objection- 
able. Finding  no  error  in  the  several  exceptions  relied 
on,  the  rulings  will  be  affirmed. 

Rulings  affirmed,  and 

cause  remanded. 
(Decided  10th  December,  1885.) 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  395 


Marion  Dickerson,  and  Wife  v^.' Alice  A.  Small, 
Assignee  of  Albert  Small. 

Sale  of  Mortgaged  property — Advertisement — Description  of 
Property — Exceptions  to  Sale — Recital  in  Bond. 

A  sale  of  real  property  under  a  foreclosure  of  mortgage,  will  not  be 
set  aside  because  the  advertisement  that  appeared  in  a  newspaper 
published  in  the  town  where  the  property  was  situated,  failed  to 
state  that  the  property  was  situated  in  said  town,  the  description 
of  the  property  in  other  respects  being  sufficient  for  its  location 
and  identity,  and  there  being  no  intimation  that  it  sold  below  its 
fair  market  yalue. 

Nor  will  such  sale  be  set  aside  because  the  bond  filed  by  the  assignee 
of  the  mortgagee,  by  whom  the  sale  was  made,  recited  that  the 
sale  was  about  to  be  made  by  him  "as  attorney  for  his  wife," 
whereas  it  was  made  by  him  as  assignee. 

Appeal  from  the  Circuit  Court  for  Washington  County, 
in  Equity. 

•  The  appellants  on  the  24th  of  July,  1876,  executed  a 
mortgage  in  favor  of  the  appellee,  Alhert  Small,  which  on 
the  Ist  of  June,  1881,  he  assigned  "to  his  wife,  Alice  A. 
Small,  for  her  sole  and  separate  use."  On  the  28th  of 
October,  1884,  Albert  Small  as  attorney,  filed  his  bond  in 
the  Circuit  Court  for  Washington  County,  and  proceeded 
to  sell  the  mortgaged  property.  He  reported  a  sale  to 
the  Court  and  exceptions  were  taken  thereto.  The  excep- 
tions were  sustained.  On  the  23rd  of  December,  1884,  an 
assignment  was  made  by  Albert  Small  and  wife  to  Albert 
Small,  of  the  mortgage  debt,  for  the  purpose  of  enforcing 
its  collection.  This  assignment  was  filed  in  the  cause  on 
the  26th  of  December,  1884.  Albert  Small,  as  assignee, 
advertised  the  mortgaged  property  for  sale  on  the  5th  of 
January,  1885.      The  advertisement  which  appeared  in  a 
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Hagerstown  paper,  described  the  property  as  follows:  "All 
that  parcel  of  ground  situate  on  the  south  side  of  West 
North  street,  known  as  the  property  of  Mrs.  Dickerson ; 
the  same  being  lot  No.  328,  and  part  of  329,  fronting  seventy- 
three  feet,  more  or  less,  on  said  street,  with  a  depth  of 
two  hundred  and  forty  feet ;  it  being  part  of  that  conveyed 
to  Ann  E.  Lee,  (now  Dickerson)  by  Robert  Farmer  and 
others,  December  14th,  1867.  There  is  on  the  western 
part  of  the  lot  a  one  and  a  half  story  log  house  in  moder- 
ate repair,  leaving  ample  room  for  additional  buildings." 
The  advertisement  also  stated  that  the  mortgage  was  "of 
record  in  Liber  74,  page  520,  and  in  proceedings  in  No. 
3531,  equity."  The  property  was  oflfered  for  sale  on  the 
5th  of  January,  1885,  and  on  the  same  day  Albert  Small 
reported  a  sale  of  the  same  to  his  wife.  The  following  ex- 
ceptions were  filed  to  the  sale  by  the  mortgagors: 

Ist.  That  the  assignment  from  Albert  Small  and  wife, 
to  Albert  Small,  dated  the  23rd  of  December,  1884,  was 
illegal  and  void. 

2nd.  That  the  terms  of  the  advertisement  were  vague, 
uncertain,  and  general  to  such  a  degree  as  not  to  enable 
the  property  to  be  located  or  identified  by  ope  reading 
the  same. 

3rd.  That  Albert  Small,  as  assignee,  filed  no  bond  in 
this  Court  before  making  said  sale,  as  required  by  section 
48  of  Article  66  of  the  Revised  Code. 

After  hearing,  the  Court  (Sybstbr,  J.,)  passed  an  order 
overruling  the  exceptions,  and  ratifying  the  sale.  From 
this  order  the  exceptants  appealed. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Stone, 
Robinson,  Ikving,  Ritchie,  and  Bryan,  J. 

Norman  B.  Scott y  Jr,y  £^xiA.  Alexander  Armstrong ^iox  }^^ 
appellants. 
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Albert  Small^  for  the  appellee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

The  exceptions  to  the  ratification  of  this  sale  wem 
properly  overruled.  The  property  sold,  was  a  house  and 
lot  in  Hagerstown.  It  was  advertised  as  ^Hown property y'  in 
a  Hagerstown  paper — the  number  of  the  lot  as  designated 
on  the  town  plot — the  name  of  the  street,  and  its  location 
on  the  street, — ^Hhe  south  side  of  West  North  Street^* — 
both  the  frontage  and  depth  in  feet,  the  name  by  which  it 
was  known,  ^Hhe  property  of  Mrs,  Dickerson^*  the  improve- 
ments^one  and  ahalf  story  log  house/*  the  names  of  the  mort- 
gagor and  mortgagee,  together  with  reference  to  the  land 
record  book,  are  all  set  out  in  the  advertisement.  And 
the  only  objection  against  the  notice,  is  the  omission  to 
state  that  the  house  and  lot  was  situated  in  Hagerstown. 
But  if  not  stated  in  so  many  words,  it  was  advertised  in  a 
Hagerstown  paper  as  town  property,  which  in  connection 
with  the  further  description  to  which  we  have  referred,  left 
no  room  for  doubt  as  to  the  location  and  identity  of  the 
property.  And  it  is  not  even  suggested  there  was  any 
doubt  in  regard  to  it,  nor  was  there  an  intimation  the 
property  sold  below  its  fair  market  value. 

In  the  cases  relied  on  by  the  appellants,  the  notices  of 
sale  were  defective  in  many  particulars,  not  one  of  which 
however  will  be  found  in  the  notice  now  before  us. 

In  Alexander  vs.  Walter,  et  al.,  8  Gilly  239,  a  city  lot 
was  sold  by  a  collector,  and  it  was  described  merely  as  a 
lot  belonging  to  Philip  Walter  and  assessed  with  damages 
amounting  to  $672,  situated  on  the  east  side  of  South  street, 
without  designating  by  reference  to  the  plot  or  otherwise^ 
the  dimensions  of  the  lot,  or  the  particular  part  of  the 
street  on  which  it  was  located. 

In  Kaufman  vs.  Walker,  9  Md.,  229,  the  property  was 
a  house  and  lot  described  as  situated  on  the  south  side  of 
Lombard  street  in  the  City  of  Baltimore,  at  the  distance  of 
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391  feet  or  thereabouts,  from  the  southwest  corner  or  in- 
tersection of  Lombard  and  Canal  streets,  fronting  on  Lom- 
bard street  24  feet,  and  ext^snding  back  about  100  feet  to 
the  midway  between  Lombard  and  Granby  streets.  In 
that  case,  a  former  owner  of  the  property  testified  he 
would  not  have  known  the  property  from  the  description 
thus  given,  besides  the  proof  showed  that  very  few  per- 
sons attended  the  sale,  and  that  the  property  sold  far 
below  its  value.  Upon  these  facts  together  with  the  defec- 
tive description,  the  sale  was  set  aside. 

And  in  Beeside  and  Wife  vs.  Feter,  30  Md.y  120,  the 
notice  stated  the  property  was  sold  by  virtue  of  a  deed  of 
trust  bearing  date  the  9th  day  of  August,  1865,  and  re- 
corded in  Liber  E.  B.  P.,  No.  2,  folio  241,  one  of  the  land 
records  of  Montgonery  County,  and  was  described  as 
'^pieces  or  parcels  of  land  situate  and  lying  in  Montgomery 
County.*' 

The  description  the  Court  says  "does  not  state  even 
from  or  to  whom  was  the  deed  of  trust,  but  merely  refers 
to  the  book  among  the  land  records  of  the  county"  *  * 
"nor  does  it  give  the  location  of  the  lands  more  particularly 
than  that  they  are  in  Montgomery  County;  their  neighbor- 
hood is  not  mentioned,  nor  the  adjacent  lands,  nor  the  per- 
son who  resided  on  the  property.'* 

Then  again  it  is  argued,  that  the  sale  ought  to  be  set  . 
aside  because  the  bond,  filed  by  the  assignee  of  the  mort- 
gagee by  whom  the  sale  was  made,  is  defective,  and  the 
defect  relied  on  is  the  recital  in  the  bond  that  the  sale  was 
about  to  be  made  by  ^^ Albert  Small  as  attorney  for  his  tvi/e, 
Alice;  A.  Small,''  whereas  it  was  made  by  him,  as  assignee 
of  his  wife.  But  we  are  not  dealing  with  a  statutory  bond 
for  the  discharge  of  certain  duties  defined  and  limited  by 
law,  but  with  one  the  condition  of  which  was  that  the  said 
Albert  Small  should  well  and  faithfully  perform  all  duties 
and  trusts  growing  out  of  the  sale  of  the  mortgaged  prem- 
ises, and  to  abide  by  and  fulfil  any  order  or  decree  which 
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shall  be  made  by  the  equity  Court  in  relation  to  the  sale 
of  the  property,  or  the  proceeds  thereof.  If  it  be  conceded 
that  a  material  defect  in  such  a  bond  would  be  a 
ground  upon  which  the  Court  would  be  justified  insetting 
aside  a  sale,  a  question  we  are  not  to  be  understood  as  de- 
ciding, it  is  clear  there  is  no  such  defect  in  the  bond  filed 
in  this  case.  The  bond  was  approved  by  the  Clerk  as  re- 
quired by  the  Code,  and  if  from  any  cause  the  security  is 
insufficient,  the  parties  in  interest  may  require  other  and 
additional  security,  but  have  no  right  to  ask  the  Court  to 
set  aside  the  sale  on  that  ground.  For  these  reasons  the 
order  appealed  from  will  be  affirmed. 

Order  affiimed. 
(Decided  lltli  December,  1885.) 


Thomas  W.  Levering  vs.  Victoria  L.  Levering, 
and  others.  Thomas  W.  Levering,  Executor  of 
Samuel  S.  Levering  vs.  Victoria  L.  Levering, 
Widow  of  Samuel  S.  Levering. 

Removal  of  Executor  or  Administrator — Orphans''  Court — 
Claims  against  DecedenVs  estate — Appeal  from  the  Or- 
phans'' Court. 

In  this  State,  an  executor  or  administrator  can  only  be  removed  for 
legal  and  specific  causes,  and  after  citation,  and  an  opportunity  to 
be  heard  in  opposition  to  the  motion. 

The  act  of  an  executor  in  haying  transferred  to  himself  individually, 
on  the  books  of  a  bank,  shares  of  stock  of  such  bank  belonging  to 
the  estate  of  his  decedent,  and  selling  the  same  without  authority 
from  the  Orphans^  Court,  is  such  a  dereliction  of  duty  as  will  justify 
the  revocation  of  his  letters  of  administration. 
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The  determination  of  the  Orphans^  Court  is  not  final  and  conclusive 
as  to  claims  against  the  estates  of  decedents.  If  the  claim  is  dis- 
allowed, the  claimant  may  seek  his  remedy  in  a  Court  of  law  or 
equity;  and  if  it  is  allowed,  the  executor  or  administrator  may 
refuse  to  pay  it.  The  allowance  of  a  claim  by  the  Orphans'  Court 
operates  only  as  a  protection  to  the  executor  or  a'^  nnistrator,  if  he 
should  pay  it  out  of  the  estate  of  his  decedent 

The  decision  of  the  Court  of  Appeals  on  an  appeal  from  an  order  of 
the  Orphans'  Court,  is  not  final  and  conclusive  with  respect  to  the 
litigating  parties.  The  original  jurisdiction  being  i  y  prima 
facie,  "  the  exercise  of  the  appellate  jurisdiction  does  not  increase 
its  effect" 

Appeals  from  the  Orphans'  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court 

The  cause  was  argued  before  Alvby,  C.  J.,  Yellott, 
Robinson,  Irving,  and  Bryan,  J. 

John  Prentiss  Poe,  for  the  appellant 

The  sale  by  the  appellant  of  the  whole  number  of  shares 
of  Mechanics'  Bank  stock,  namely,  three  hundred  and 
five,  instead  of  a  hundred  and  twenty-nine,  as  ordered  by 
the  Orphans'  Court,  was  made  through  inadvertence,  and 
not  for  any  improper  purpose  ;  and  there  being  no  proof 
of  fraud  or  misconduct,  he  should  not  be  held  responsible, 
and  removed  from  office,  as  if  he  had  been  guilty  of  a 
breach  of  trust.  He  intended  to  do  his  duty  faithfully,  and 
therefore  the  rule  should  not  be  to  hold  him  liable  upon 
slight  grounds.  Gwynn  vs.  Dorsey,  AdmWy  A  G,  (kJ.,  453, 
460.      ^ 

He  acted  in  good  faith,  and  under  such  circumstances  as 
will  enable  the  Court  to  see,  that  if  previous  authority  had 
been  applied  for,  it  would  have  been  granted ;  and,  there- 
fore, it  was  unjust  to  remove  him  on  this  ground.  Brown 
vs.  Hazlehurst,  54  Md.y  26,  30;  Tyson  vs.   Mickle,  2   GiUy 
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3T6;  Gray  vs.  Lynch,  8  Gill,  425-6.  On  the  whole,  the 
order  removing  Mr.  Levering  was  unjust  and  erroneous. 

There  is  no  force  in  the  objection  that  even  if  the  claim 
be  conceded  to  be  proved,  it  should  not  be  allowed,  because 
of  the  long  df"*j  of  the  appellant  in  presenting  it.  Until 
the  sale  of  HocKley  Mill,  in  July,  1884,  the  appellant  was 
not  in  a  condition  to  present  his  entire  claim,  for  the  reason 
that  upMl  then  the  co-partnership  affairs  could  not  be 
settled—  Story  on  Part.,  sec.  221 ;  Bial  vs.  Wilhelm,  3  Gilly 
356-363;  Wadsworth  vs.  Manning,  4  Md.,  71 ;  and  he  was 
under  no  obligation  to  present  a  partial  one. 

Further,  the  delay  has  prejudiced  nobody;  the  assets  in 
his  hands  being  insufficient  to  pay  him,  he  had  a  right  to 
retain  them  until  his  own  claim  was  in  a  condition  to  be 
presented  to  the  Court  and  passed.  By  statute,  his  claim 
stands  on  an  equal  footing  with  that  of  any  other  creditor. 
Art.  93,  sees.  97,  104,  of  the  Code ;  3  Black.  Comm.,  18, 
19;  Stevens^  vs.  Schriver,  9  G.  cfe  J.,  324;  State,  use  of 
Stevenson^s., Reigart,  1  Gill,  31;  Botoling  vs.  Lamar,  1 
Gill,  358;  Semmes  vs.  Young,  10  Md.,  247;  Yingling  vs. 
Hesson,  J6  Md.,  117-120. 

Upon  the  general  question  of  laches,  it  is  enough  to  say 
that  each  case,  as  a  rule,  stands  on  its  own  peculiar  cir- 
cumstances. The  claim  here  is  not  stale  or  unjust.  On 
the  contrary,  it  has  been  continuously  asserted  from  the 
beginning,  and  its  rejection  will  lead  to  the  grossly  unjust 
result  of  compelling  the  executor  or  his  sureties  to  pay  to 
the  distributees  their  full  distributive  share  of  the  estate, 
while  the  debt  due  by  the  testator  to  the  executor  is  abso- 
lutely ignored. 

Again,  looking  to  the  fact  that  until  the  complete  dis- 
posal of  the  Hockley  Mill  he  could  not  present  his  claim, 
the  alleged  laches  consist  merely  of  a  delay  from  July, 
1884,  to  February,  1885 — a  delay  manifestly  too  short  to 
justify  the  Court  in  forfeiting,  for  the  benefit  of  the  appel- 

26  V.  64. 
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lees,  the  just  and  thoroughly  proved  debt  by  the  tostator's 
estate  to  the  appellant,  as  his  surviving  partner. 

It  was  also  suggested  that  the  technical  effect  of  the 
account  of  May,  1880,  is  to  preclude  the  appellant  from 
setting  up  his  claim.  This  suggestion  is  untenable.  The 
accounts  of  executors  are  prima  facie  merely,  and  may 
always  be  corrected.  This  is  a  familiar  doctrine  in  Mary- 
land. Smith  V8.  Stockbridge,  39  Jfrf.,  640;  Rahorg  vs. 
Donaldson,  28  Jfd.,  34;  Ruby  vs.  State,  55  Md.,  490. 

But  here  there  is  no  mistake.  The  account  is  not  a  final 
one,  nor  is  it  at  all  inconsistent  with  the  existence  of  an 
outstanding  claim  held  by  the  executor.  The  balance  is 
brought  down,  subject  to  the  order  of  the  Court ;  nor  is 
there  any  room  for  the  doctrine  of  equitable  estoppel,  in- 
asmuch as  it  is  not  pretended  that  anybody  acted  upon  the 
account,  so  that  the  allowance  now  of  the  claim  would 
operate  prejudicially. 

J.  Wilson  Leakin,  and  D'Arcy  Paul,  for  the  appellees. 

The  appellant,  though  frequently  cited  by  the  Orphans' 
Court  to  render  an  administration  account,  filed  no  account 
until  May,  1880,  ten  years  after  his  appointment.  The 
failure  to  render  the  accounts  required  by  law,  and  the 
gross  failure  to  settle  the  estate  within  the  time  named  by 
the  will,  were  good  grounds  for  removal.  Jones  vs.  Jones, 
41  Jfd,  359,  360;  Art.  93,  sec.  3,  of  the  Code. 

Having  taken  out  letters,  he  became  bound  to  perform 
the  trusts  conferred  upon  him  by  the  will,  and  could  not 
set  up  any  adverse  rights  of  his  own,  if  such  there  were. 
Schouler  on  Executors,  sec.  242;  Hanson  vs.  Worthingion, 
12  Md.,  418  and  439. 

It  was  his  duty  to  have  renounced  if  he  intended  to 
have  set  them  up,  but  having  once  taken  out  letters  it  be- 
came his  duty  either  to  sell  the  mill  within  the  three  years 
after  the  death  of  the  testator,  when  it  was  renting  for 
$4,500,  rather  than  wait  until  its  rent  was  reduced  to 
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$1,200,  twelve  years  after  his  death,  or  to  have  taken  it  at 
its  valuation  named  in  the  will,  and  at  all  events  to  have 
closed  the  estate  within  the  three  years. 

Having  failed  to  sell  as  directed  hy  the  will,  he  cannot 
avail  himself  of  his  own  wrong  as  an  excuse  for  his  ne- 
glect in  settling  up  the  estate  as  directed  by  the  law  of 
the  State,  which  he  had  sworn  to  obey,  and  the  will  of  his 
son,  which  he  was  bound  to  carry  out. 

The  failure  to  return  an  account  of  the  sale,  as  well  as 
the  transfer  to  himself,  individually,  of  the  bank  stock,  for 
the  purpose  of  borrowing  money,  was  sufficient  ground  for 
removal. 

The  title  to  said  stock  being  still  in  the  estate  of  S.  S. 
Levering,  it  became  the  duty  of  the  Orphans'  Court  to  re- 
move the  delinquent  executor  and  to  appoint  a  new  rep- 
resentative to  recover  said  property.  Art.  93,  sec.  275. 
Said  provision  is  mandatory  and  admits  of  no  discretion  in 
the  Orphans'  Court.     Sifford  vs.  Morrison,  63  Md.,  14. 

Is  the  account  of  the  appellant  duly  proven?  Has  the 
appellant  abandoned  or  waived  his  claim,  or  by  his  gross 
laches  and  neglect  in  its  presentation,  precluded  himself 
from  a  favorable  hearing  at  the  hands  of  the  Court?  On 
both  of  these  vital  points  the  proof  offered  is  wholly  silent, 
and  it  is  therefore  wholly  and  radically  defective,  and  the 
failure  to  produce  the  evidence  by  the  appellant  ought  to 
raise  a  strong  presumption  against  him,  for  it  is  either  noto 
in  his  possession,  or  was  in  his  possession  at  one  time,  and 
has  been  lost  by  his  neglect  or  delay.  2  Lindley  on  Fart- 
nership,  993;  Bevan  vs.  Sullivan,  4  Gill,  391. 

The  burden  of  proof  is  on  the  appellant  to  prove  all  the 
items  of  his  account.  Where  a  claim  is  old,  merely  formal 
proof  will  not  be  sufficient,  but  the  evidence  must  be  clear 
and  convincing.     Hartwell  vs.  Colvin,  16  Beav.,  145. 

He  who  claims  to  be  a  creditor  of  an  estate  must  take 
care  to  procure  legal  evidence  of  the  contract  which  makes 
him  such,  for  the  law  will  not  help  him  with  any  of  its 
presumptions.     Steioart  vs.  Fattison,  8  Gill,  55. 
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A  complainant  seeking  to  investigate  ancient  accounts, 
will  have  his  case  subjected  to  severe  scrutiny.  Stiles  vs. 
Brown,  1  GUI,  350. 

The  fact  being  then  that  S.  S.  Levering  contributed  to 
the  capital  only  his  time  and  skill,  and  made  no  money 
contribution  thereto,  his  share  of  the  losses  is  restricted  to 
the  loss  of  his  services,  if  there  were  no  profits,  and  if  the 
losses  overcame  the  profits  and  impaired  the  capital,  the 
loss  would  fall  entirely  on  the  father,  as  he  was  the  only 
one  having  any  money  at  stake,  and  the  whole  claim  is 
entirely  without  foundation.  Cameron  vs.  Watson,  10 
Rich,  Eq.,  101,  102;  Story  on  Part,  sec.  26,  note  2;  Everly 
vs.  Durlorrow,  8  Fhila.,  93,  per  Sharswood. 

The  statement  in  the  answer,  that  the  father  gave  the 
son,  who  had  been  a  clerk,  an  interest  in  the  business,  ex- 
cludes any  other  notion  than  that  S.  S.  Levering  was  only 
a  partner  in  the  profits  to  be  made  out  of  the  use  of  his 
father's  money ;  that  the  use  of  the  money  could  be  pre- 
sumed to  be  in  the  nature  of  a  loan,  is  negatived — first,  by 
the  relation  of  the  parties,  viz.,  father  and  son,  the  latter 
of  whom  was  being  started  in  life  by  his  father ;  and  sec- 
ond, we  are  told  that  the  father  "  gave  "  the  son  an  inte- 
rest. 

Where,  by  the  terms  of  the  agreement,  the  defendant 
furnished  the  capital  stock  and  the  plaintiff  contributed 
his  skill  and  service,  and  the  profits  of  the  copartnership 
were  equally  divided,  the  plaintiff  is  not  entitled  to  any 
part  of  the  capital  stock  in  the  settlement  of  the  affairs  of 
the  partnership.  He  has  no  interest  in  any  part  of  the 
capital  excepting  so  far  as,  in  the  progress  of  the  business, 
the  same  may  have  been  converted  into  profits.  Conroy 
vs.  Campbell,  45  N.  Y.  (Super,  Ct,,)  326;  Manley  vs.  Tay- 
lor, 50  N.  Y,  {Super,  Ct.,)  26 ;  Hashrouch  vs.  Childs,  3 
Bosw.,  117. 

That  the  testator  had  a  right  to  direct  a  sale  of  the 
Hockley  Mill  within  a  reasonable  time,  is  established  law. 
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and  also  the  executor  had  authority  to  compel  the  surviv- 
ing partner  to  sell.  Featherstonhaugh  vs.  Fenivick,  17 
Vesey,  310;  Crawshay  vs,  Collins^  15  Vesey,  226;  Walker, 
Adm'r  vs.  House,  4  Md.  Ck.,  49 ;  2  Lindley  on  Part,,  sec. 
1015  ;  Story  on  Part,  sec,  322,  note,  sections  342,  350,  351. 

When  a  sale  cannot  be  made  by  agreement,  the  execu- 
tors must  enforce  a  general  sale  and  winding  up  for  their 
own  safety.  2  Lindley  on  Part,,  1047.  And  a  surviving 
partner  will  be  debited  with  valuable  but  unsalable  assets 
at  their  value.  2  Lindley  on  Part,  sec.  1018.  And  on 
the  appointment  of  an  executor  to  do  anything  in  regard 
to  the  partnership,  he  must  either  comply  with  the  direc- 
tions of  the  will,  or  renounce.     Smith  on  Mer,  Law,  43. 

Here  the  direction  to  sell,  or  take  at  the  valuation  men- 
tioned in  the  will,  was  clear  and  imperative  and  left  no 
discretion.  When  he  took  out  letters  testamentary,  he 
became  absolutely  bound  to  comply  with  the  terms  of  the 
trust  reposed  in  him.  His  duty  was  clear  at  the  end  of 
three  years  to  put  it  up  and  sell  it  at  public  auction,  if 
necessary,  and  not  wait  until  after  he  had  retired  from 
business  apd  the  rental  reduced  from  $4,500  to  $1,200. 
He  must,  therefore,  be  held  to  have  taken  the  mill  at  the 
valuation  mentioned. 

A  ledger  is  not  a  book  of  original  entry,  and  therefore 
not  evidence  per  se  of  any  matters  contained  therein. 
Bouviers  Law  Dictionary  ;  Bentley  vs.  Ward,  110  Mass., 
333  ;  Wall  vs.  Dovey,  60  Pa.,  212  ;  Woodbury  vs.  Wood- 
bury, 50  Vt,  152  ;  Thompson  vs.  Porter,  4  Strobb.  Eq., 
58,  64. 

The  evidence  upon  which  it  is  sought  to  ground  this 
stale  claim  is  wholly  insufficient,  and  therefore  the  Or- 
phans' Court  was  right  in  rejecting  it. 

.Not  only  was  it  the  duty  of  the  appellant,  under  the 
law,  if  it  had  been  his  intention  to  make  a  claim  against 
the  estate,  to  have  filed  it  with  all  reasonable  promptness, 
but  it  was  his  duty,  under  the  will  of  his  son,  to  close  up 
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the  estate  in  three  years  from  his  decease.  And  this  de- 
fence of  lapse  of  time  is  applicable  to  claims  in  the  Orphans' 
Court.     Yingling  vs.  Sesson,  16  Md,,  120. 

Having  failed  for  fourteen  years  to  make  any  claim  on 
a  settled  balance  of  account,  he  must  be  held  to  have 
waived  or  abandoned  it^  or  by  his  inexcusable  laches  to 
have  lost  it.  Lansdale  vs.  Smithy  106  U.  S.y  392 ;  Totem 
vs.  WilliamSy  3  Hare,  356,  359  ;  Bechford  vs.  Wade,  17 
Veseyy  96;  Munnickhuysen  vs.  Magraw,  58  Md.,  561; 
Chew  vs.  Farmers  Bh,  9  GiUy  377-8  ;  Hall  vs.  ClageUy  48 
Md.y  240-244 ;  Stout  vs.  Seabrook,  30  N.  J.  Eq.,  187,  190, 
191 ;  Hunt  vs.  Stuart,  53  Md.,  228-9  ;  Wright  vs.  Vander- 
plancky  2  Kay  &  Johnson,  18 ;  WUhelm  vs.  Caylor,  32  Md., 
151,  157-160 ;  2  Lindley  on  Party  902  ;  Godden  vs.  Kim- 
melly  99  U.  S.y  210-12. 

When  the  first  administration  account  was  passed,  the 
evidence  shows  that  the  appellant  had  a  paper  in  his 
hands,  showing  the  amount  of  the  present  claim,  and  yet, 
with  that  evidence  before  him,  distributed  $7000  to  the 
distributees  of  the  estate,  and  brought  down  a  balance  of 
$17,215.19,  due  to  the  estate  by  him,  which  ^.ccount  he 
swore  was  just  and  true  as  stated,  which  balance,  if  the 
present  contention  made  for  him  be  correct,  never  had  any 
existence. 

Having  made  that  solemn  admission  of  a  balance  due 
the  estate,  with  all  the  evidence  in  his  hands  at  the  very 
time  upon  which  the  present  claim  is  made,  the  appellant 
will  not  now  be  permitted  to  controvert  it.  Byrdy  et  al.  vs. 
The  Statey  44  Md.y  504. 

But  it  is  said  that  the  failure  to  sell  the  mill  was  the 
reason  of  the  delay  in  not  presenting  the  claim  to  the 
Court.  Of  this  there  is  no  evidence  in  the  record.  But 
suppose  this  was  the  reason ;  is  it  a  sufficient  one  ?  It  is 
submitted  that  it  was  not,  for  two  reasons :  1.  The  failure 
to  sell  the  mill  was  the  neglect  of  the  appellant  to  carry 
out  the  trusts  reposed  in  him  by  the  will  of  the  testator ; 
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he  cannot,  therefore,  rely  upon  his  own  wrong  as  an  ex- 
cuse for  his  delay.  And  2.  The  failure  to  realize  on  one 
asset  of  the  partnership  would  not  excuse  the  delay  in  the 
general  accounting  of  the  affairs  of  the  partnership,  or 
postpone  such  an  accounting  until  the  last  asset  was  gotten 
in — the  right  to  the  account  accruing  immediately  on  the 
death  of  the  testator.  Knox  vs.  Gye,  L.  -B.,  5  H.  L.  Cas.y 
677,  678. 

If  the  estate  of  the  decedent  was'to  be  kept  open,  in  the 
face  of  the  direction  of  the  testator  tq  close  it  in  three  years, 
for  fifteen  years,  until  a  particular  asset  of  a  partnership 
was  realized  on,  it  might  equally  be  kept  open  for  fifty 
years  for  another  asset,  and  there  would  be  no  end. 

It  is  said  that  no  one  has  been  injured  by  the  delay  ; 
that  the  fund  is  still  in  Court,  undistributed,  and  therefore 
the  claim  should  be  passed.  "Nothing  could  be  more 
dangerous  than  to  proceed  on  such  a  principle.  This 
Court  must  proceed  upon  fixed  principles,  and  if  it  opened 
this  transaction  merely  because  there  is  abundance  of  as- 
sets to  set  the  matter  right,  it  must  do  so  in  other  cases, 
where  the  property  has  been  distributed  and  enjoyed  for 
the  lapse  of  half  a  century."  Per  Sir  John  Bomilly,  M. 
Rolls,  in  Browne  vs.  Cross,  14  Beavan,  114. 

Yellott,  J.,  delivered  the  opinion  of  the  Court. 

In  this  record  are  two  appeals  from  an  order  of  the  Or- 
phans' Court  of  Baltimore  City,  revoking  the  letters  tes- 
tamentary granted  to  the  appellant  on  the  estate  of  Sam- 
uel S.  Levering,  and  rejecting  the  claim  of  said  appellant, 
as  surviving  partner  of  the  firm  of  Thomas  W.  Levering 
&  Sons,  against  the  estate  of  the  said  Samuel  S.  Levering, 
deceased.  It  appears  from  the  proof  in  the  cause,  that  in 
the  year  1851,  the  appellant,  Thomas  W.  Levering,  en- 
tered into  a  copartnership  with  his  two  sons,  Peter  and 
Samuel  S.  Levering ;  the  copartnership  being  known  and 
designated  as  the  firm  of  Thomas  W.  Levering  &  Sons. 
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The  father  had  been  conducting  the  business  for  a  number 
of  years  anterior  to  the  formation  of  this  copartnership, 
and  as  the  sons  arrived  at  the  age  of  maturity,  associated 
them  with  himself  as  members  of  the  firm ;  but  whether 
they  contributed  any  part  of  the  capital,  or  merely  gave 
their  time  and  attention  to  the  affairs  of  the  firm,  and  be- 
came the  recipients  of  a  portion  of  the  profits,  is  a  fact  not 
disclosed  by  any  evidence  presented  by  this  record.  The 
sons  are  now  dead,  and  the  father  is  the  surviving  part- 
ner. Subsequently  to  the  death  of  his  brother,  Samuel  S. 
Levering  departed  this  life  in  April,  1870,  leaving  a  last 
will  and  testament,  by  the  terms  of  which  his  father  be- 
came his  sole  executor.  In  his  said  will  the  testator  di- 
rects that  the  affairs  of  the  partnership  should  be  closed 
up  and  his  estate  settled  within  a  period  of  three  years 
subsequent  to  his  decease. 

The  petition,  upon  which  plenary  proceedings  were  in- 
stituted in  the  Orphans'  Court,  was  filed  by  the  widow  of 
the  testator,  and  alleges  that  the  executor,  having  re- 
turned an  inventory  of  the  personal  estate  on  the  17th 
day  of  May,  1870,  postponed  returning  any  account  until 
the  21st  of  May,  1880,  which  was  ten  years  after  he  had 
obtained  letters  testamentary  and  entered  upon  the  per- 
formance of  the  duties  appertaining  to  him  in  his  repre- 
sentative capacity.  This  account  exhibited  a  balance  on 
hand  due  the  estate  exceeding  seventeen  thousand  dol- 
lars; audit  is  further  averred  that  "  no  other  account  of 
any  nature  or  description  "  has  been  rendered  by  the  ex- 
ecutor at  any  time  anterior  to  the  institution  of  these  pro- 
ceedings. 

The  petition  further  alleges  that  on  or  about  the  5th 
day  of  November,  1879,  the  said  executor,  having  had  a 
large  number  of  shares  of  the  stock  of  the  Mechanics' 
Bank,  in  the  City  of  Baltimore,  belonging  to  the  estate  of 
his  decedent,  transferred  to  him  on  the  books  of  the  bank, 
"not  as  executor,  but  individually,'*  sold  said  stock;  said 
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transfer  and  sale  having  been  made  without  authority  de- 
rived from  any  order  of  the  Orphans'  Court ;  "  which  sale 
does  not  appear  on  his  account  filed  May  21st,  1880/' 

It  is  further  alleged  in  the  petition  that  the  executor  has 
never  given  his  personal  attention  to  the  administration, 
but,  that  having  taken  into  partnership  his  son,  Thomas 
H.  Levering,  he  has  surrendered  to  him  the  entire  control 
of  all  these  transactions ;  and  that  now,  fifteen  years  after 
the  death  of  the  testator,  a  partnership  account  is  about 
to  be  presented,  which  is  "  illegal  ^nd  erroneous,"  and  will 
wholly  absorb  the  balance  of  the  estate,  and  leave  nothing 
in  the  hands  of  the  executor  for  distribution.  The  peti- 
tioner, therefore,  invokes  the  interposition  of  the  Orphans' 
Court,  and  asks  for  the  removal  of  the  executor,  and  the 
appointment  of  an  administrator  to  represent  herself  and 
daughters,  who  are  the  only  distributees  under  the  will  of 
the  testator. 

From  the  answer  of  the  executor  it  fully  appears  that 
he  passed  his  first  administration  account  in  May,  1880, 
which  was  ten  years  after  letters  testamentary  had  been 
granted.  The  sale  of  bank  stock  belonging  to  the  estate 
is  admitted  by  said  executor,  who  urges,  as  an  excuse, 
that  the"  sale  was  made  **  through  inadvertence,  and  that 
he  meant  no  disrespect  to  the  Court ;"  and  he  says  that  he 
is  now  ready  to  make  a  final  settlement  of  the  whole 
estate. 

A  large  mass  of  testimony  has  been  taken,  and  very 
little  of  it  is  relevant  to  the  questions  which  can  now  be 
properly  determined  by  this  Court.  A  few  prominent  and 
material  facts,  which  appear  on  the  record  without  contra- 
diction, must  render  a  solution  of  many  of  the  legal  propo- 
sitions presented  in  the  able  arguments  of  counsel  wholly 
unnecessary.  Here  is  an  estate  which,  in  conformity 
with  statutory  requirements,  should  have  been  speedily 
settled,  and  which,  by  the  provisions  of  the  will,  was  to  be 
closed  up  within  a  period  of  three  years.     An  interval  of 
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fifteen  years  has  elapsed  since  the  assumption  of  control 
by  the  executor,  and  only  one  account  has  been  returned, 
which  was  not  presented  until  ten  years  after  letters  testa- 
mentary were  granted.  The  petition  for  his  removal 
having  been  exhibited,  and  filed  on  the  4th  day  of  Feb- 
ruary, 1885,  the  executor  proposed  to  settle  the  estate  by 
the  presentation  of  another  account,  and,  on  the  19th  day 
of  February,  1885,  made  aflSdavit  to  this  account,  which, 
when  examined,  is  found  to  be  composed  of  charges  for 
losses  alleged  to  have  been  sustained  in  partnership  trans- 
actions, which  aggregate  a  sum  sufficient  to  absorb  the  en- 
tire estate,  and  leave  it  in  a  condition  of  insolvency.  As 
the  ultimate  effect  of  the  passage  of  an  order,  allowing 
this  account,  would  be  the  total  absorption  and  extinction 
of  the  estate  of  the  decedent,  in  satisfaction  of  a  claim 
presented  by  the  executor,  this  obvious  result  is  suggestive 
of  the  necessity  for  subjecting  this  claim  to  a  close  and 
rigid  investigation  by  the  Court,  enlightened  by  all  the 
evidence  which  can  be  possibly  adduced  in  support  of  its 
validity. 

The  Court  below,  with  these  facts  in  view,  passed  kn 
order  removing  the  executor  and  disallowing  his  claim, 
and  from  this  order  these  appeals  have  been  taken.  The 
propriety  of  this  order  is  the  question  now  presented  for 
determination. 

It  has  been  held  in  some  of  the  States  that  the  power  of 
removal  is  inherent  in  Courts  of  probate,  and  must  neces- 
sarily exist  in  order  to  prevent  a  failure  of  justice.  Taylor 
V8.  Biddle,  71  N.  Car.,  5;  Stoever  vs.  Ludwingj  4  8erg.  dk 

B.y  201. 

In  Maryland,  however,  an  executor  or  administrator  can 
only  be  removed  for  legal  and  specific  causes,  and  after 
citation  and  an  opportunity  to  be  heard  in  opposition  to 
the  motion.  The  Orphans'  Court  has  no  constructive 
powers.  It  has  few  of  the  attributes  appertaining  to 
Courts  of  general  jurisdiction.     Its  jurisdiction  is  limited, 
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and  created  by  statute,  and  its  exercise  of  power  can  re- 
ceive no  support  from  presumptions.  We  must  therefore 
look  to  the  sources  of  its  power,  which  are  to  be  found  in 
the  numerous  legislative  enactments,  designating  its  duties 
and  conferring  the  jurisdiction  necessary  to  the  proper 
performance  of  its  functions. 

The  first  three  sections  of  Article  ninety-three  of  the 
Maryland  Code  relate  to  the  rendition  of  accounts  in 
the  administration  of  the  estates  of  decedents.  An  ac- 
count must  be  returned  within  the  period  of  twelve  months 
from  the  time  when  letters  are  granted.  If  the  first  ac- 
count does  not  show  that  the  estate  is  fully  administered, 
another  account  is  required  within  six  months,  and  so  on 
within  every  term  of  six  months,  until  the  estate  shall 
appear  to  be  fully  administered.  If  there  has  been  a 
failure  to  render  an  account  within  the  term  thus  limited, 
or  within  such  further  time  as  may  have  been  allowed  by 
the  Orphans'  Court,  not  exceeding  six  months,  the  letters, 
on  the  application  of  any  person  interested,  may  be  revoked 
and  administration  granted  at  the  discretion  of  the  Court. 

Section  two  hundred  and  seventy-five  of  the  same  Article 
of  the  Code,  reads  as  follows : 

"  If  any  executor  or  administrator  shall  sell  or  remove 
any  property  without  an  order  of  the  Orphans'  Court,  the 
Orphans'  Court  may  revoke  his  letters  as  soon  as  they  are 
satisfied  of  such  sale  or  removal  having  taken  place,  and 
appoint  an  administrator,  whose  duty  it  shall  be,  immedi- 
ately to  proceed  to  get  possession  of  the  property  so  sold 
or  removed,"  &c. 

The  rule,  by  which  statutes  of  this  nature  are  to  be  con- 
strued, has  been  established  by  numerous  authorities,  and 
seems  to  leave  to  the  Courts  very  little  room  for  the  exer- 
cise of  discretion.  The  People  vs.  Brooks,  1  DeniOy  457 ; 
Sifford  vs,  Morrison^  63  ifc?.,  14. 

But,  although,  the  current  of  decisions  may  run  so 
strongly  and   uniformly  in  one  direction  as  to  render  the 
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rule,  applicable  to  the  construction  of  a  statute,  fixed,  sta- 
tionary, stereotyped  and  apparently  inflexible,  it  must  be 
borne  in  mind  that  every  law  is  presumed  to  have  been 
enacted  with  reference  to  certain  immutable  principles  of 
justice,  which  lie  at  the  foundation  of  every  system  of 
jurisprudence.  It  has  been  well  remarked  that  "the  law, 
in  its  most  positive  and  peremptory  injunctions,  is  under- 
stood to  disclaim,  as  it  does  in  its  general  aphorisms,  all 
intention  of  compelling  to  impossibilities,  and  the  admin- 
istration of  laws  must  adopt  that  general  exception  in  the 
consideration  of  all  particular  cases.'*  Broom's  Leg,  Max.y 
222. 

If  therefore  an  executor  having  perishable  property  in 
his  possession,  and  being  unable  to^  obtain  an  order  from 
the  Orphans'  Court  in  time  to  prevent  its  loss,  should,  in 
that  exigency,  in  good  faith  sell  to  prevent  such  loss,  then 
the  Court  might  properly  apply  the  maxim  lex  non  cogit 
ad  impossibilia  ]  and  if  subsequently  to  the  sale  the  Court 
should  pass  an  order  approving  his  conduct,  then  the  other 
legal  aphorism,  omnia  ratihabitio  mandato  aequiparatur  is 
equally  applicable. 

But  the  pressure  of  no  emergency  created  a  necessity 
for  the  transfer  and  sale  of  the  bank  stock  by  the  appel- 
lant, and  its  sale,  without  an  authorization  from  the  Or- 
phans' Court,  was  clearly  such  a  dereliction  of  duty  as 
justified  the  interposition  of  the  Court,  and'  the  passage 
of  an  order^  of  revocation.  The  Court  therefore  simply 
performed  a  duty,  when  it  removed  the  executor,  and 
there  can  be  no  reversal  of  this  portion  of  its  order. 

Justice  requires  that  an  executor  or  administrator  should 
always  be  permitted  to  urge  in  his  defence  any  matters 
of  exculpation  which  may  exist.  We  have  said  that  no 
such  matters  are  shown  in  this  case,  and  we  do  not  con- 
sider it  necessary  to  determine  in  advance  what  defences 
might  be  suflScient  for  his  protection  in  possible  cases. 

The  questions  presented  by  the  appeal  from  that  por- 
tion of  the  order  of  the  Orphans'  Court,  which  operates 
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as  a  disallowance  and  rejection  of  the  claim  produced  by 
the  executor  against  the  estate  of  his  decedent,  must  now 
be  considered.  This  branch  of  the  case  was  most  ably 
and  elaborately  argued  by  counsel,  who  seemed  solicitous 
that  this  Court  should  now  finally  determine  the  'matters 
in  controversy.  But  it  must  be  manifest  that  it  is  beyond 
the  power  of  the  Court,  on  this  appeal,  to  reach  any  such 
result.  The  Orphans'  Court  can  pass  upon  claims  against 
the  estates  of  decedents,  but  its  determination  is  not  final 
nor  conclusive.  If  the  claim  is  disallowed,  the  claimant 
is  not  precluded  from  seeking  his  remedy  in  a  Court  of 
law  or  equity.  If  the  claim  is  allowed,  the  executor  or 
administrator  may  refuse  to  pay  it.  The  decision  of  the 
Orphans'  Court  is  only  prima  facie,  and  if  the  claim  is 
allowed,  only  operates  as  a  protection  extended  to  the 
executor  in  the  event  of  its  liquidation  by  a  disbursement 
of  the  funds  held  by  him  in  his  representative  capacity. 
Owens  V8.  CollinsoUj  3  G,  dt  J,,  37 ;  Lee  vs.  Lee  dc  Welch 
6  G.  &  J,,  321;  Stevenson  vs.  Shriver,  9  G.  (t  J.,  324'; 
Stochett  vs.  JoneSy  10  G.  dc  e/.,  276 ;  Hesson  vs.  Hesson,  14 
Md.y  8 ;  Art.  93,  sec.  101,  of  the  Code. 

And  *' claims  of  executors  and  administrators  stand  on 
the  same,  footing  with  those  presented  by  other  creditors 
of  deceased  persons.*'  Semmes,  ExcW  of  Young  vs.  Young's 
Adm'rsy  10  Md.,  246. 

The  Orpl^ans'  Court  with  its  limited  powers  and  circum- 
scribed jurisdiction,  cannot  finally  and  conclusively  deter- 
mine any  claim  brought  by  a  creditor  against  the  estate 
of  a  decedent. 

The  adjudication  and  conclusive  determination  of  matters 
in  controversy  between  an  executor  or  administrator  and 
creditors,  appertain  "exclusively  to  the  Courts  of  law  and 
equity." 

*'The  Orphans'  Court  cannot,  under  pretext  of  inciden- 
tal powers  or  constructive  authority,  exercise  any  jurisdic- 
tion not  expressly  given  it  by  law."  Scott  vs.  Burch,  6 
K  &  J.y  79;  Bowie  vs.  Ghiselin,  30  Md.,  557. 
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And,  when  an  order  of  the  Orphans'  Court  has  been 
appealed  from,  the  decision  of  the  Court  of  Appeals  is  not 
final  and  conclusive  with  respect  to  the  litigating  parties. 
The  original  jurisdiction  was  only  prima  facie^  "and  the 
exercise  of  the  appellate  jurisdiction  did  not  increase  its 
effect."     StatCy  use  of  Stevenson  vs.  Beigarty  1  Oilly  1. 

From  what  has  been  said  it  follows  that,  on  this  appeal, 
there  can  be  no  final  adjustment  of  the  matters  in  contro- 
versy. It  becomes  the  duty  of  this  Court  to  render  just  such 
a  decision  as  the  Orphans*  Court  should  have  rendered;  and 
it  can  only  have  the  same  effect  as  it  would  have  if  ren- 
dered by  the  Orphans'  Court,  and  no  more.  Such  order 
is  final  and  conclusive  as  respects  the  subsequent  action 
of  the  Court  below,  but,  as  has  already  been  shown,  by 
the  citation  of  authorities,  is  not  conclusive  as  respects 
the  rights  of  the  parties  to  the  cause.  • 

The  principles  applicable  to  the  proof  must  now  be  as- 
certained. This  is  a  claim  brought  by  an  executor  against 
the  estate  of  his  decedent.  Now  it  has  been  repeatedly 
decided  that  even  when  the  claim  of  an  executor  against 
the  estate  has  been  allowed,  if  it  should  be  contested  be- 
fore payment,  its  passage  by  the  Orphans'  Court  is  no 
evidence  of  its  correctness.  "It  must  be  supported  by 
testimony  substantially  sufficient  for  its  establishment  be- 
fore a  jury.  The  passage  of  the  claim  adds  nothing  to  its 
intrinsic  merits  or  authenticity  when  reviewed  by  the 
Orphans'  Court."  Lee  vs,  Lee  &  Welsh,  &  G.  &  J,,  316; 
Bowling  vs,  Lamar,  1  Gill,  363. 

"And  for  want  of  full  proof  the  Orphans'  Court  may 
reject  any  claim  against  a  deceased's  estate  after  it  has 
been  passed  and  before  payment."  Edelen  vs.  Edelen,  11 
Md.,  419;  Kent  vs.  Waters,  18  Md.,  72. 

This  being  a  rule  rigidly  observed,  in  relation  to  a  claim 
already  passed  by  the  Orphans'  Court,  it  would  be 
strangely  inconsistent  to  ignore  its  applicability  when 
proceedings  are  pending  with  reference  to  claims  which 
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are,  as  soon  as  presented,  most  strenuously  and  persistent- 
ly contested.  The  ends  of  justice  cannot  be  attained  un- 
less the  accounts  of  the  claimant  are  closely  scrutinized ; 
and  an  adduction  of  proof,  sufficient  to  carry  conviction  to 
the  minds  of  intelligent  jurors,  should  be  required  as  a 
necessary  preliminary  to  the  determination  of  the  contro- 
versy. 

When  we  proceed  to  investigate  the  claims  presented 
by  the  appellant,  it  is  discovered  that  they  grew  out  of  the 
complicated  transactions  of  a  partnership  existing  and 
doing  business  for  a  number  of  years.  One  of  the  items 
in  the  account  is  for  losses  incurred  in  the  sale  of  real  es- 
tate belonging  to  the  partners.  There  is  nothing  in  this 
record  to  show  what  portion  of  this  estate  belonged  to  the 
decedent.  His  estate  is  also  charged  with  his  propor- 
tion of  the  losses  alleged  to  have  been  sustained  by  the 
firm  in  its  numerous  and  multiform  transactions.  Although 
the  evidence  contained  in  this  record  is  voluminous  there 
is  no  proof  sufficient  to  show  the  precise  nature  and  ex- 
tent of  the  interest  which  the  deceased  had  in  the  firm.  It 
cannot  be  ascertained  from  the  evidence  whether  he  con- 
tributed a  portion  of  the  capital  or  only  his  time  and  at- 
tention to  the  transaction  of  the  business.  As  the  claims 
are  for  losses,  the  ascertainment  of  these  facts  might  possi- 
bly become  vitally  important  to  any  determination  in  re- 
gard to  their  validity.  In  the  absence  of  proof  in  rela- 
tion to  these  important  and  material  facts,  the  Orphans' 
Court  could  not  do  otherwise  than  reject  the  accounts  of  a 
claimant,  against  whom  the  doors  of  the  Courts  of  law 
and  equity  are  not  closed  ;  and  in  which  he  may  therefore 
pursue  his  remedy  and  obtain  a  final  decision  of  the  mat- 
ters in  controversy. 

There  being  no  error  in  any  of  the  rulings  of  the  Or- 
phans' Court,  its  order  must  be  affirmed,  with  costs  to  the 
appellees  in  each  appeal. 

Order  affirmed. 
(Decided  17th  December,  1885.) 
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Alvey,  C.  J.,  delivered  the  following  opinion,  in  which 
Judge  Robinson  concurred : 

The  appeals  in  this  record  were  taken  from  the  order  of 
the  Orphans'  Court  of  Baltimore  City,  dated  the  23d  of 
April,  1885,  by  which  the  appellant  was  removed  from 
the  position  of  executor  of  his  son's  estate,  and  his  account 
or  claim  against  that  estate,  for  which  he  sought  to  be 
allowed,  was  rejected. 

1.  In  regard  to  that  part  of  the  order  of  the  Court  be- 
low, revoking  the  letters  testamentary  held  by  the  appel- 
lant, I  can  perceive  no  good  or  sufficient  ground  for  ques- 
tioning the  correctness  of  the  action  of  the  Orphans' 
Court.  That  there  had  been  great  delay,  and  apparent 
neglect,  in  the  administration  of  the  estate,  are  facts 
abundantly  shown  by  the  proof ;  and  for  such  delay  and 
apparent  neglect  there  is  no  sufficient  excuse  shown.  The 
appellant's  testator  died  in  April,  1870,  and  letters  to  the 
executor  were  granted  soon  thereafter.  And  notwith- 
standing the  great  lapse  of  time,  there  has  been  but  one 
account  stated  for  the  approval  of  the  Orphans'  Court, 
and  that  was  stated  in  1880,  whereby  a  balance  due  the 
estate  was  shown  to  be  in  the  hands  of  the  appellant,  as 
executor,  of  |17,215.19;  and  there  has  been  no  offer  or 
attempt  to  state  any  other  account  until  the  recent  pro- 
ceedings against  him.  The  estate  still  remains  open,  and 
apparently  far  from  being  fully  administered.  And  not 
only  this  great  delay  and  apparent  neglect  existed  as  cause 
for  revocation  of  letters,  but  his  unwarranted  mode  of  deal- 
ing with  and  disposing  of  some  of  the  assets  of  the  estate, 
rendered  it  highly  proper  that  he  should  be  removed  from 
the  administration. 

It  is,  however,  unnecessary  to  say  that  the  provision  of 
the  statute,  under  which  the  Orphans'  Court  is  supposed 
to  have  acted  in  revoking  the  letters  of  the  appellant,  was 
imperative  upon  that  Court,  and  that  no  discretion  was 
allowed  to  be  exercised  by  it,  upon  the  facts  in  proof.      It 
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is  all-sufficient  for  the  purposes  of  this  case,  that  there  is 
found  in  the  law  ample  authority  for  the  order  that  has 
been  passed  by  the  Court,  and  that  the  facts  of  the  case 
show  that  this  authority  has  been  well  and  judiciously  ex- 
ercised by  the  Court.  Farther  than  this  it  is  unnecessary 
to  decide,  as  this  case  is  presented. 

2.  With  respect  to  the  action  of  the  Orphans'  Court  in 
disallowing  and  wholly  rejecting  the  account  of  the  appel- 
lant against  the  estate,  I  do  not  see  how  the  Court  could 
have  done  otherwise  upon  the  proof  submitted  to  it.  The 
claim  is  a  large  one,  of  a  peculiar  nature,  and  of  very  long 
standing ;  and  it  was  brought  forward  and  presented  to 
the  Court  after  such  great  delay,  and  under  such  question- 
able circumstances,  as  to  call  for  the  fullest  attainable 
proof  of  its  correctness,  and  especially  as  the  claimant  him- 
self was  the  sole  representative  of  the  estate  sought  to  be 
charged.  The  appellant  makes  the  claim  as  surviving 
partner  of  a  firm  of  which  the  deceased  son  was  a  mem- 
ber ;  and  whether  the  claim  be  well  founded  or  not,  de- 
pends upon  the  correct  adjustment  of  all  the  partnership 
affairs,  and  the  partnership  existed  for  a  period  of  a  good 
many  years  before  the  death  of  the  son.  Though  the 
son  had  been  dead  near  about  fifteen  years,  the  claim 
was  never  presented  to  the  Orphans'  Court  for  al- 
lowance unjil  the  institution  of  the  proceedings  by  the 
appellee,  in  February,  1885,  which  resulted  in  the  rejec- 
tion of  the  account.  The  account  is  not  only  large,  but 
quite  an  intricate  one,  involving  a  full  investigation  into 
the  profit  and  loss  account  of  the  partnership;  and 
it  is  quite  obvious  that  the  Orphans'  Court  is  not  a 
very  appropriate  tribunal  to  conduct  such  an  investiga- 
tion, and  to  pass  upon  the  many  questions  that  would  likely 
arise  in  the  course  of  the  inquiry.  I  do  not  say,  or  intend 
to  intimate,  that  the  claim  is  without  merit ;  it  may  be 
well  founded  in  fact  and  in  justice  ;  but  the  proof  furnished 
in  its  support  is  not  satisfactory.  And  since  the  executor, 
27  V.  64. 
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the  claimant,  is  removed  from  his  oflSce,  and  there  will  be 
some  person  appointed  to  succeed  him  as  the  representa- 
tive of  the  estate,  it  would  be  quite  futile  to  "change  or 
amend"  the  order  of  the  Court  and  remand  the  caifse,  un- 
der sec.  42  of  Art.  6  of  the  Code,  to  the  end  that  further 
proof  might  be  taken,  as  the  Orphans'  Court  would  be  en- 
tirely without  authority  to  adjudicate  upon  the  claim  and 
direct  its  payment,  if  proved  to  its  satisfaction,  against 
the  will  or  protest  of  the  administrator  with  the  will  an- 
nexed. Miller  vs.  Dorseyy  9  Md.,  317 ;  Bowie  va,  Ghise- 
lin,  30  Md,y  556.  The  most  that  the  Orphans*  Court 
could  do  in  respect  to  the  claim,  as  the  case  is  now  circum- 
stanced, would  be  to  order  that  the  "claim  will  pass  when 
paid,"  leaving  the  question  entirely  with  the  administra- 
tor to  determine  whether  payment  should  be  made  or  not, 
before  regular  judgment  obtained  in  the  proper  tribu- 
nal. Of  course,  the  appellant  will  be  at  liberty  to  take 
proceedings  in  the  proper  tribunal  for  the  establishment 
of  his  claim,  notwithstanding  the  affirmance  of  the  order 
appealed  from  by  this  Court.  Stevenson  vs.  Schriver,  9 
G.  &  «7.,  324 ;  State^  use  of  Stevenson  vs.  Beigart,  1 
Gill,  1. 

I  do  not  concur  in  a  good  deal  that  is  said  in  the  opinion 
of  the  majority  of  the  Court,  and  hence  I  have  stated 
briefly  the  grounds  upon  which  I  think  the  order  of  the 
Court  below  should  be  affirmed.  And  in  this  view  of  the 
case,  I  am  authorized  by  Judge  Robinson  to  fcty,  he  fully 
concurs. 
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Zocal  Option  law— Act  of  1876,  ch.  188,  and  Act  of  1880, 
ch.  107 — Repeal  by  Implication. 

Where  by  an  Act  of  Assembly  submitting  the  question  to  the  voters 
of  the  several  election  districts  of  Caroline  County,  whether  or  not 
spirituous  or  fermented  liquors  should  be  sold  therein,  a  majority 
of  the  votes  in  the  third  election  district  of  the  county  was  cast 
"against  the  sale  of  spirituous  or  fermented  liquor"  therein,  and 
by  a  subsequent  Act  of  Assembly  a  new  election  district  was 
established  out  of  the  said  third  election  district,  the  prohibition 
will  continue  to  apply  to  the  inhabitants  of  the  new  district,  there 
being  nothing  in  the  latter  Act  at  all  inconsistent  with  the  pro- 
visions of  the  former  Act. 

The  repeal  by  mere  implication  of  a  former  by  a  subsequent  statute,  is 
never  favored  by  the  Courts,  and  it  is  only  where  they  are  clearly 
irreconcilable,  and  not  susceptible  of  any  such  fair  interpretation  as 
will  allow  of  their  standing  together,  that  such  repeal  will  be 
declared. 

Appeal  as  upon  Writ  of  Error,  from  the  Circuit  Court 
for^ Caroline  County. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Irving,  and  Bryan,  J. 

Geo,  M.  Eu88um,  for  the  appellant. 

Marshall  S.  Mutchlevy  State's  Attorney  for  Caroline 
County^  and  Charles  B,  Roberts^  Attorney-General^  for  the 
appellee. 
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Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  case  is  brought  into  this  Court  upon  assignment  of 
error,  supposed  to  have  been  committed  by  the  Court 
below  in  overruling  a  demurrer  to  the  indictment  against 
the  plaintiff  in  error. 

The  indictment  was  for  selling  spirituous  liquors  in  the 
sixth,  formerly  the  third,  election  district  of  Caroline 
County,  in  violation  of  the  provisions  of  the  local  Act  of 
1876,  ch.  188,  known  as  the  Local  Option  Law  of  Caroline 
County.  Upon  the  demurrer  being  overruled,  the  tra- 
verser pleaded  not  guilty,  and,  upon  trial  before  the  Court, 
was  found  guilty  and  sentenced. 

By  the  Act  of  1876,  just  referred  to,  it  was  provided 
for  submitting  the  question  to  the  people  of  the  several 
election  districts  of  the  county,  whether  or  not  spirituous 
or  fermented  liquors  should  be  sold  therein.  The  elec- 
tion was  required  to  be  held  for  determining  the  question, 
on  the  third  Tuesday  of  May,  1876;  and  the  result  of  the 
election  in  the  several  election  districts  was  required  to 
be  certified  and  returned  to  the  Judges  of  the  Circuit 
Court  of  the  county;  and  if  it  appeared  "that  either  one 
or  more  election  districts  for  said  county  had  cast  a  ma- 
jority [of  votes]  against  the  sale  of  spirituous  or  fermented 
liquors,  then  the  Judges  of  the  Circuit  Court  should  make 
proclamation  of  the  result  of  such  election,  defining  therein 
the  district  or  districts,  or  the  whole  county,  as  the  case 
might  be."  The  word  "  defining,"  as  here  used,  we  musf 
read  as  synonymous  with  specifying  or  designatingy  and 
thus  simply  requiring  the  Judges  to  particularize  in  the 
proclamation  the  districts  or  district  casting  a  majority  of 
votes  in  favor  of  the  law,  as  we  do  not  understand  that 
the  Judges  were  required  by  the  Act,  after  the  dectionj 
to  make  any  new  definition  of  the  limits  or  boundaries  of 
the  election  districts  voting  for  the  adoption  of  the  law. 

It  is  alleged  in  the  indictment  that  the  election  was 
duly  held  ;  that  there  was  a  majority  of  the  votes  in  the 
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third  election  district  of  the  county  cast  "  against  the  sale 
of  spirituous  or  fermented  liquors "  therein,  (and  it  is 
stated  in  the  brief  of  the  State's  Attorney  for  the  county 
that  all  the  districts  so  votfed ;)  and,  ifpon  return  to  the 
Judges  of  the  Circuit  Court,  proclamation  was  duly  made 
accordingly. 

The  provisions  of  the  Act  of  1876  having  been  thus 
adopted  by  popular  vote  in  the  third  election  district  of 
the  county,  the  local  Act  of  1880,  ch.  107,  entitled  "^n 
Act  to  lay  out  and  establish  a  new  election  district  of 
Caroline  County,  out  of  the  third  election  district  thereof, 
and  to  be  called  Hillsborough  District,  or  election  district 
number  six,"  provides,  "that  a  new  election  district  be 
laid  out  and  established  out  of  the  third  election  district 
of  Caroline  County,  the  said  new  district  to  be  known  and 
called  by  the  name  of  Hillsborough  District,  or  election 
district  number  six."  The  2d  section  of  the  Act  describes 
and  defines  the  bounds  of  the  new  district;  and  the  8th 
section  thereof  declares  that  all  inconsistent  Acts  should 
be  repealed.  These  statutes,  though  local  in  their  opera- 
tion, are  public  laws,  and  the  Courts  are  bound  to  take 
notice  of  them.  State,  ex  rel,  Webster  vs.  The  County  Com- 
missioners, 29  Md,,  516;  The  Comm.  vs.  The  Inhabitants 
of  Springfield,  7  Mass.,  9.  Therefore,  the  indictment, 
founded  upon  the  first  mentioned  statute,  must  appear 
upon  its  face  to  be  consistent  or  not  in  conflict  with  the 
provisions  of  the  last  mentioned  statute.  And  the  prin- 
cipal question  presented  is,  whether  the  last  mentioned 
statute  has,  to  any  extent,  repealed*  by  implication  the 
former  statute,  or  restricted  the  application  thereof,  so  as 
to  exempt  the  Hillsborough  District  or  election  district 
No.  6  from  the  prohibitory  operation  of  that  statute,  as 
if  district  No  6  had  not  formed  a  part  of  district  No.  3  at 
the  time  of  the  election  in  May,  1876. 

The  indictment,  after  alleging  the  adoption  of  the  Act 
of  1876  as  before  stated,  charges  that  the  traverser,  on  or 
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about  the  15th  of  September,  1884,  "  at  the  county  afore- 
said, aAd  in  the  sixth  or  Hillsborough  election  district  of 
said  county,  which  said  sixth  or  Hillsborough  election  dis- 
trict was,  at  the  time  of  the  election  held  on  the  third 
Tuesday  of  May,  1876,  entirely  embraced  within  tie  boun- 
daries of  the  said  third  election  district  of  Caroline  County 
aforesaid,  did  sell  spirituous  liquors,  to  wit,  one  gill  of 
whiskey,''  &c.  The  truth  of  these  allegations  is  ad- 
mitted by  the  demurrer;  and  the  only  question  is,  whether 
the  indictment  shows  sufficient  matter  upon  its  face  to  sup- 
port a  conviction  thereunder  ;  and  of  this  we  entertain  no 
doubt  whatever. 

The  Act  of  1880,  ch.  107,  by  express  terms,  established 
the  new  election  district.  No.  6,  out  of  election  district 
No.  3,  and  no  other  territory  is  embraced  therein ;  and 
so  the  indictment  charges.  AH  the  qualified  voters,  there- 
fore, of  that  part  of  election  district  No.  3,  now  forming 
election  district  No.  6,  had  a  right  and  were  called  upon 
to  rote  at  the  election  of  May,  1876,  for  or  against  the 
adoption  of  the  prohibitory  law,  and  the  result  of  that 
election  subjected  the  entire  population  of  district  No.  3, 
as  then  constituted,  to  the  provisions  of  the  Act,  and  the 
subsequent  division  of  the  district  has  not  had  the  efiect 
of  restricting  the  operation  of  the  Act  to  only  a  part  of 
the  original  territory  to  which  It  applied  and  for  which 
it  was  adopted.  The  mere  change  of  name  or  number, 
as  applied  to  part  of  the  district,  certainly  should  have 
no  such  effect,  and  that  is  really  all  that  has  been  done 
in  this  case.  The  !lict  of  1876,  provided  for  taking  the 
sense  of  the  qualified  voters  of  the  county  as  it  was  then 
divided  into  election  districts,  for  the  obvious  purpose  of  giv- 
ing a  mere  local  effect  to  the  Act  to  accord  with  the  sense 
and  wishes  of  the  majority  of  the  voters  of  the  several  dis- 
tricts of  the  county;  and  from  the  time  that  the  result 
of  the  election  was  proclaimed,  as  provided  by  the  Act, 
such   districts   as   cast  a   majority  of  votes  in  favor  of 
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the  adoption  of  the  law  became  thenceforth  prohibitory 
or  local  option  districts,  rather  than  mere  election  dis- 
tricts, and  they  remain  so,  notwithstanding  any  subse- 
quent change  in  the  districts  having  reference  to  the  con- 
venience of  holding  elections.  In  several  of  the  counties 
of  the  State  the  County  Commissioners  are  given  the 
power  of  changing  existing  and  laying  out  new  elec- 
tion districts,  as  the  public  convenience  may  require,  and, 
in  such  case,  it  could  hardly  be  contended  that  a  prohibi- 
tory law,  such  as  that  in  question  here,  voted  upon  and 
adopted  by  districts,  would  be  repealed  or  defeated  in  its 
operation  by  any  subsequent  act  of  the  County  Commis- 
sioners in  the  mere  change  of  the  boundaries  of  an  elec- 
tion district.  The  repeal  by  mere  implication  of  a  former 
by  a  subsequent  statute  is  never  favored  by  the  Courts, 
and  it  is  only  where  they  are  clearly  irreconcilable,  and  not 
susceptible  of  any  such  fair  interpretation  as  will  allow  of 
their  standing  together,  that  such  repeal  will  be  declared. 
Here  we  discover  nothing  in  the  Act  of  1880,  ch.  10*7,  laying 
off  the  new  election  district,  that  is  at  all  inconsistent  with 
the  provisions  of  the  previous  Act  of  18*76,  ch.  188.  We 
shall  therefore  aflSrm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
(Decided  17th  December,  1885.) 


James  Swann  vs.  The  State  of  Maryland. 

Criminal  law — Instruction-^ Exception — When  erroneous 
Ruling  will  not  be  Reversed. 

While  the  Court  may  decline  to  instruct  the  jury  although  asked,  yet 
if  it  does  instruct,  and  does  so  erroneously,  and  exception  is  taken, 
and  the  jury  have  manifestly  followed  the  instruction  to  the  plain 


Digitized  by  VjOOQIC 


424  MARYLAND  REPORTS. 


Swaon  vs.  State. 


iDJary  of  the  accused,  he  Is  entitled  to  have  the  injury  remedied 
on  appeal. 

On  an  appeal  in  a  criminal  case,  the  ruling  of  the  Court  below,  al- 
though erroneous,  will  not  be  reyersed,  it  being  manifest  that  the 
accused  was  not  injured  by  such  ruling. 

Appeal  from  the  Criminal  Court  of  Baltimore. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Alvef,  C.  J.,  Yellott,  Stonb, 
Miller,  Irving,  and  Bryan,  J. 

Thomas  (7.  Ruddelly  and  Sidney  Hally  for  the  appellant. 

Charles  B.  Boberts,  Attorney-General^  for  the  appellee. 

Irving^  J.,  delivered  the  opinion  of  the  Court. 

The  appellant  was  indicted  in  the  Criminal  Court  of 
Baltimore  for  selling  liquor  on  Sunday.  The  indictment 
contained  three  counts,  and  in  each  of  them  a  convic- 
tion of  a  former  offence  of  like  character  was  set  out  in 
order  to  make  the  offence,  by  it  charged,  a  second  offence, 
and  to  be  punished  accordingly.  After  the  testimony  was 
closed,  and  the  case  had  been  argued  and  submitted  to  the 
jury,  before  retiring  for  consultation  the  jury  asked  the 
Court  whether  they  could  find  a  verdict  for  a  first  offence  ? 
In  reply,  the  Court  instructed  the  jury,  "that  under  the 
indictment  they  could  only  find  a  verdict  of  '  guilty  of  a 
second  offence.'  "  To  this  instruction  of  the  Court  excep- 
tion was  taken,  which  presents  the  sole  question  for  con- 
sideration. The  record  shows  that  the  jury  found  a  ver- 
dict of  "guilty  as  of  second  offence.** 

In  numerous  cases  this  Court  has  decided,  that  under 
the  Act  of  18*72,  ch.  316,  bills  of  exception  are  allowable 
"in  criminal  cases  in  the  like  manner  and  to  the  same 
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extent"  as  they  are  allowed  in  civil  cases.  JRhinehart  vs. 
StatCy  45  Md.y  455;  Archer  vs.  State,  45  ifd.,  460; 
McGrath  vs.  State^  46  Md.,  632 ;  Kearney  vs.  State,  46 
Md.y  423.  And  in  numerous  cases  in  this  Court,  since  the 
Act  of  18*72,  ch.  316,  and  since  the  obiter  construction  of 
it  in  Broil  vs.  State,  45  Md.,  356,  the  Court  has  enter- 
tained and  passed  upon  rulings  of  the  lower  Court  during 
the  trial,  other  than  upon  questions  of  evidence.  Waters 
vs.  The  State,  51  Md.,  435  ;  Turpin  vs.  The  State,  55  Md., 
462 ;  Zimmerman  vs.  The  State,  56  Md.,  536 ;  Bell  vs.  The 
State,  57  Md.,  108. 

It  has  uniformly  been  held,  that  the  jury,  under  the 
State  Constitution,  are  judges  of  both  law  and  fact,  and 
that  they  are  not  bound  by  any  instruction  the  Court 
might  choose  to  give,  such  instruction  being  only  "  advi- 
sory." Wheeler  vs.  The  State,  42  Md.,  569  ;  Forwood  vs. 
State,  49  Md.,  537 ;  Bloomer  vs.  State,  48  Md.,  539.  It 
has  never  been  decided,  however,  that  if  the  Court  should, 
in  the  exercise  of  its  discretion,  instruct  the  jury,  and  should 
instruct  them  erroneously,  and  the  jury  should  follow  the 
instructions  to  the  plain  injury  of  the  accused,  in  such  case 
no  just  ground  of  reversal  would  exist  upon  exception 
taken  to  such  ruling.  In  Forwood  vs.  State,  49  Md.,  538, 
the  point  was  made,  that  such  ruling  was  not  reviewable  ; 
but  the  Court  declined  to  pass  on  the  question,  because  it 
was  unnecessary,  as  in  their  judgment  the  instruction  was 
proper,  and  the  prisoner  suffered  no  injury.  Although 
this  Court  has  said  that  the  jury,  being  judges  of  both  law 
and  fact,  the  Court  is  not  bound  to  instruct  if  asked,  and 
that  refusal  to  instruct  is  no  ground  of  appeal ;  yet,  we 
are  clearly  of  opinion,  that  if  the  Court  does  instruct  the 
jury,  and  does  so  erroneously,  and  exception  is  taken,  and 
the  jury  have  manifestly  followed  that  instruction,  to  the 
plain  injury  of  the  prisoner,  he  is  entitled  to  have  the  in- 
jury remedied  on  appeal.  In  this  case,  however,  we  find 
no  ground  for  reversal.     The  mistake  of  the   Court  was 
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clearly  in  the  prisoner's  interest.  When  the  Court  told 
the  jury,  that  "  under  the  indictment  they  could  only  find 
a  verdict  for  a  second  offence,"  it  was  equivalent  to  saying, 
"if  you  cannot,  on  the  proof,  find  the  party  guilty  of  a 
second  offence,  you  should  find  him  not  guilty." 

Under  Maguire'a  Case,  47  Md.y  498,  the  Court  was  in 
error,  for  the  jury  could  have  found  a  general  verdict  of 
guilty,  which  would  have  subjected  the  prisoner  to  pun- 
ishment for  a  first  offence.  If,  therefore,  the  evidence  had 
not  warranted  the  jury  in  finding  the  "  historical  fact "  of 
former  conviction,  they  would  have  found  a  verdict  of  not 
guilty.  The  Court  only  stated  what,  in  its  opinion,  was 
justified  by  that  indictment,  and  made  acquittal  possible, 
if  the  jury  followed  this  instruction,  notwithstanding  the 
jury  might  believe  from  the  evidence  the  prisoner  guilty, 
except  as  to  the  former  conviction.  He  has  clearly  suf- 
fered no  injury,  and  we  shall  accordingly  affirm. 

Ruling  affirmed,  and 

caitse  remanded. 
(Decided  18th  December,  1885.) 


Martin  Hussky  vs.  Martin  Ryan. 

Negligence — Personal  injury  from  Falling  fence — Due  care 
and  caution — Consequences  unavoidable  by  the  exercise  of 
Ordinary  foresight  and  prudence — What  is  not  Contribu- 
tory negligence  by  the  Injured  party — Measure  of  Dam- 
ages— Damages  recoverable  in  Actions  for  Personal  in- 
juries— Pleading —  Instructions. 

H.  while  in  possession  of  certain  peremises  as  tenant,  found  it  neces- 
sary in  connection  with  the  prosecution  of  his  business,  to  erect  a 
long  and  high  fenge  on  the  front  thereof,  and  parallel  with  Pratt 
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street  iDside  of  the  fence,  and  attached  to  it,  H.  built  on  one  side 
of  the  gateway,  a  lime  shed,  and  on  the  other  side,  a  stable.  On  the 
4th  of  .February,  1884,  H.  surrendered  possession  of  the  premises 
to  his  landlord,  and  about  the  same  time  removed  the  stable.  On 
the  20th  of  February,  the  infant  daughter  of  R.  was  passing  along 
Pratt  street  on  her  way  to  her  work,  and  the  fence  fell  upon  her, 
and  very  seriously  injured  her.  Shortly  thereafter,  H.  entered  upon 
the  premises  and  removed  the  fence  which  was  still  standing,  and 
took  it  into  his  own  possession.  In  an  action  against  H.  by  R.  to 
recover  damages  for  the  injury  thus  done  to  hia.4^g^ter,  it  was 
Held: 

Ist.  That  if  the  defendant  erected  the  fence  in  an  insecure  and  unsafe 
manner,  or  permitted  the  same  to  be  insecure,  and  unsafe  to  per- 
sons passing  along  said  street,  the  plaintiff  was  entitled  to  recover, 
if  his  daughter  was  exercising  due  care  and  caution  in  passing 
along  the  street  at  the  time  of  the  injury. 

2nd.  That  the  fact  that  the  defendant  had  surrendered  t}ie  premises 
to  his  landlord  and  was  not  in  possession  thereof  at  the  time  of 
the  accident,  did  not  relieve  him  of  liability  to  the  plaintiff. 

3rd.  That  if  the  fence  was  in  itself  sufficiently  strong  and  secure  to 
resist  any  ordinary  wind  storm,  but  was  blown  down  by  a  storm  of 
unusual  force  and  velocity,  the  consequences  of  which  the  exercise 
of  no  ordinary  care  and  prudence  could  prevent,  the  plaintiff  was 
not  entitled  to  recover. 

4th.  That  the  fact  that  the  child  stopped  on  the  street  while  passing 
the  fence,  for  the  purpose  of  looking  at  some  object  on  the  oppo- 
site side  of  the  street,  and  that  the  accident  would  not  have  oc- 
curred, if  she  had  not  thus  stopped,  would  not  relieve  the  defendant 
of  responsibility. 

6th.  That  in  awarding  compensation  for  the  loss  of  his  daughter's 
services,  the  jury  might  consider  how  far  the  injury  was  permanent 
in  its  nature,  and  might  affect  her  ability  to  render  services  for  the 
plaintiff  *to  the  period  when  she  would  arrive  at  the  age  of  twenty- 
one  years. 

The  damages  recoverable  in  actions  for  personal  injuries,  are  for  all 
the  legal  and  natural  consequences  resulting  from  the  wrongful  act, 
though  the  particular  form  or  nature  of  the  results  was  not  con- 
templated or  foreseen  by  the  wrong- doer ;  and  it  is  not  necessary  to 
state  specially  any  matters  which  are  the  legal  and  natural  conse- 
quences of  the  injury  inflicted. 
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The  Court  may  give  inBtructions  of  its  own,  or  explain  the  effect  of 
those  granted  at  the  instance  of  the  parties,  provided  they  are  not 
inconsistent  therewith. 


Appeal  from  the  Circuit  Court  for  Baltimore  County. 

The  case  is  stated  in  the  opinion  of  the  Court.  The 
jury  rendered  a  verdict  in  favor  of  ihe  plaintiff  for  $500, 
and  judgment  was  entered  accordingly.  The  defendant 
appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Yellott, 
Miller,  Irving,  Ritchie,  and  Bryan,  J. 

Arthur  W,  Machen,  for  the  appellant. 

The  Court  instructed  the  jury  that  the  plaintiff  might 
recover,  although  the  defendant  was  not  in  possession  of 
the  lot  to  which  the  fence  belonged  at  the  time  of  the 
occurrence  of  the  accident  on  the  20th  of  February,  and 
had  not  been  possessed  of  it  after  the  4th  of  February, 
the  date  of  his  surrender.  The  doctrine  of  the  instruc- 
tion is  that  if  a  fence  standing  on  premises  occupied  by  a 
tenant  for  years  is  in  such  condition  of  disrepair  at  the 
termination  of  his  tenancy  that  it  subsequently  falls  down 
and  injures  a  passer-by,  he  is  responsible  for  the  damage. 
This,  it  is  submitted,  is  not  law.  The  responsibility  to 
third  parties  for  the  condition  of  land  is  either  upon  the 
owner  or  the  occupier.  The  tenant,  after  his  term  has 
ceased,  and  he  is  out  of  possession,  is  neither.  Payne  vs. 
Sogers,  2  H.  Black.,  350. 

The  cessation  of  responsibility  upon  parting  with  the 
property  operates  even  where  the  erection  is  a  nuisance 
per  se,  and  was  erected,  not  by  a  tenant,  but  by  the 
owner  of  the  fee.  For  one  who  has  erected  a  nuisance 
on  land  in  his  tenure  will  be  answerable  for  its  continu- 
ance after  he  has  parted  with  the  possession,  only  when 
he  continues  to  derive  a  benefit  from  the  nuisance,  as  by 
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demisiDg  the  premises  and  receiving  rent,  or  where  he 
conveys  the  property  with  covenants  for  the  continuance 
of  the  nuisance.  Mayor  of  Albany  vs.  Cunliff,  2  Comstocky 
165, 1*74 ;  Blunt  vs.  Aikin,  15  Wend.,  522 ;  Hanse  vs.  Cow- 
ing,  1  Lansing,  N.  Y.,  288;  Walsh  vs.  Mead,  15  N.  Y.,  (8 
Hun,)  391 ;  Hedwig  vs.  Jordan,  53  Ind.,  23,  24. 

After  the  possession  is  parted  with,  the  obligation  to 
remedy  the  nuisance  never  rests  upon  the  former  occu- 
pant, in  the  absence  of  evidence  that  he  has  authorized 
the  continuance  of  it.  Pretty  vs.  Bickmore,  L.  R.,  8  C. 
P.,  401,  405.  And  even  where  property  in  such  a  con- 
dition as  to  be  a  nuisance  is  demised  by  the  owner,  he 
will  not  be  liable  for  the  consequences  of  the  continuance 
of  such  state  of  things,  if  he  has  taken  from  his  tenant 
a  covenant  to  repair.  Leonard  vs.  Storer,  115  Mass., 
86;  Gwinnell  vs.  Earner,  L.  R.,  10  C.  P.,  658. 

But  the  fence  in  question  was  a  lawful  erection  in  itself, 
and  not  of  necessity  a  nuisance ;  it  only  became  a  nuis- 
ance, if  ever,  by  being  suffered  to  be  out  of  repair.  After 
the  fourth  of  February,  there  was  no  duty  of  repair  cast 
on  the  appellant.  And  the  grievance  complained  of  in 
the  declaration  was  permitting  the  fence  to  be  out  of  re- 
pair or  "dilapidated,"  and  to  remain  so.  Until  the  20th 
of  February,  the  plaintiff  had  no  cause  of  action.  It  was 
the  state  of  things  then  existing,  and  doing  him  the 
special  injury,  which  gave  him  all  the  right  of  action  he 
possesses.  It  is  believed  that  no  precedent  can  be  found 
for  holding  a  stranger  in  interest  responsible  merely  on 
the  ground  that  at  some  former  time  he  was  temporarily 
an  occupant  of  property,  one  of  the  fences  of  which  has 
not  been  kept  in  repair. 

The  plaintiff's  prayer,  therefore, — at  least  as  explained 
and  defined  in  the  subsequent  instruction  of  the  Court, — 
was  objectionable  on  this  ground.  It  was  further  objec- 
tionable because  it  did  not  submit  the  question  whether 
the   defendant   was   guilty   of  negligence.     Garland  vs. 
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Totvn,  55  N.  J?".,  55;  Lessee  vs.  Buchanan^  51  N.  Z,  572; 
Muller  vs.  St.  John,  61  K  Z,  572,  3  Hilly  193. 

The  instruction  as  to  the  measure  of  damages  was  not 
justified  by  the  declaration;  and  the  objection  was  par- 
ticularly taken  in  a  special  exception.  The  gist  of  the 
case  is  the  special  injury  to  the  plaintiff,  and  his  recovery 
is  limited  to  the  damage  as  laid.  No  harm  having  been 
inflicted  on  the  person  of  the  plaintiff,  it  was  necessary 
for  him  to  aver  how  he  was  damnified  by  the  injury  to  the 
child.  The  declaration  accordingly  alleged  that  the 
plaintiff's  child  was  wounded,  &c.,  and  became  sick,  and 
'^80  remained  until  the  institution  of  this  suit,"  and  that 
the  plaintiff  thereby  "was  deprived  of  the  services  and 
assistance  of  his  said  infant  daughter,  and  was  forced  to 
lay  out  and  expend  a  large  sum  of  money  in  and  about 
her  care  and  nursing,  to  wit,  the  sum  of  $100,  and  has 
during  all  that  time  been  deprived  of  her  services  and 
assistance.''  The  plaintiff  therefore  should  have  been 
restricted  to  the  damage  alleged.  City  of  Chicago  vs. 
O'Brennan,  65  III.,  160, 164;  EUicott  vs.  Lamborn,  2  Md., 
131,  136;  McTavish  vs.  Carroll,  13  Md.,  429. 

John  L  Yellott,  for  the  appellee. 

Ritchie,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff's  cause  of  action,  on  which  he  recovered 
below,  is  thus  set  out  in  his  amended  narr.  : 

"  For,  that  he  the  defendant  heretofore,  to  wit,  on  the 
first  day  of  February,  1884,  at  the  City  of  Baltimore,  was, 
and  for  a  long  time  prior  thereto,  had  been  in  possession 
of  certain  premises  there  situate,  and  while  so  in  posses- 
sion, wrongfully  and  unjustly  caused  to  be  put  and  erected 
in  and  upon  a  certain  public  street  and  .highway  there 
called  West  Pratt  street,  a  high  and  long  fence,  to  wit, 
about  twelve  feet  high  and  fifteen  feet  long,  and  connected 
therewith  a  certain  wooden  shed  or  structure  ;  and  wrong- 
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fully,  negligently  and  unjustly  allowed  and  permitted  said 
fence,  belonging  and  appurtenant  to  the  premises  afore- 
said, so  in  possession  of  the  defendant,  and  in  and  upon 
the  said  public  street  and  highway,  to  wit,  West  Pratt 
street,  to  become  dilapidated,  unsafe  and  dangerous  to 
persons  rightfully  passing  on  and  along  said  public  high- 
way or  street,  and  to  remain  in  such  dilapidated,  unsafe 
and  dangerous  condition  for  a  long  space,  to  wit,  from  the 
said  first  day  of  February  until  the  day  of  the  institution 
of  this  suit ;  by  means  and  in  consequence  of  which  said 
wrongful,  negligent,  unjust  and  improper  conduct  of  the 
said  defendant,  the  fence  did  on  the  20th  day  of  Febru- 
ary, 1884,  fall  down  upon,  over  and  across  the  said  public 
street  or  highway,  to  wit.  West  Pratt  street ;  and  Maggie 
Ryan,  the  infant  daughter  of  the  plaintiff  then  passing 
on  and  along  said  West  Pratt  street,  on  the  way  to  the 
place  of  her  employment,  while  in  the  exercise  of  reason- 
able caution  and  care  on  her  part,  was  unavoidably  crushed 
beneath  the  weight  of  the  said  falling  fence  and  nuisance, 
and  thereby  cut,  bruised,  wounded  and  permanently  in- 
jured ;  whereby  she  became  sick,  sore  and  disordered,  and 
has  so  remained  until  the  institution  of  this  suit ;  whereby 
the  plaintiff  during  all  that  time  was  deprived  of  the  ser- 
vices and  assistance  of  his  said  infant  daughter,  and  was 
forced  to  lay  out  and  expend  a  large  sum  of  money  in  and 
about  her  care  and  nursing,  to  wit,  the  sum  of  one  hun- 
dred dollars,  and  has  during  all  that  time  been  deprived 
of  her  services  and  assistance ;  and  other  wrongs  and 
injuries  were  inflicted  upon  the  plaintiff  by  the  wrongful, 
unjust  and  negligent  acts  of  the  defendant  hereinbefore 
alleged." 

"And  the  plaintiff  brings  this  his  suit  therefor,  and 
claims  one  thousand  dollars  damages/' 

The  proof  clearly  established  the  falling  of  the  fence 
upon  the  child  while  near  it  on  the  street  designated,  on 
the  20th  of  February,  1884 ;  that  the  fence  was  of  the  di- 
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mensioDS  described,  and  appurtenant  to  the  lot  whose  front 
it  bounded,  as  it  ran  along  and  with  said  highway;  that 
the  defendant  had  occupied  said  lot  as  tenant,  a  vacant 
one  when  he  went  upon  it,  and  had  used  it  for  the  pur- 
poses of  his  business,  and  had  erected  the  fence  or  part  of 
it,  and  the  shed  or  stable  which  stood  against  it,  at  least 
six  or  eight  years  prior  to  the  time  of  the  accident;  that 
he  had  surrendered  possession  of  the  lot  to  his  landlord  on 
the  4th  of  said  month  of  February,  and  removed  the 
stable  about  the  same  date ;  and  also,  after  the  accident, 
removed  the  fence  still  standing,  and  took  it  into  his  own 
possession.  , 

The  points  of  contention  in  the  case  were  the  extent  of 
the  injury  to  the  child ;  the  character  of  the  fence  as  to 
soundness,  and  the  eflfect  upon  its  stability  of  removing  the 
stable ;  whether  its  fall  was  or  not  solely  due  to  the  vio- 
lence of  the  wind ;  the  legal  liability  of  the  defendant,  in 
view  of  his  surrender  of  the  lot  to  his  landlord  prior  to  the 
day  of  the  accident,  and  as  to  the  measure  of  damages. 

In  the  consideration  of  the  prayers,  on  which  the  ex- 
ceptions were  based,  we  shall  refer  more  in  detail  to  the 
evidence  to  which  they  relate,  and  state  our  opinion  of  the 
law  as  applicable  thereto. 

The  plaintiff's  prayer  simply  rests  his  right  to  recover,  on 
the  finding  by  the  jury,  from  the  evidence  that  defendant 
was  in  the  occupation  and  possession  of  the  lot,  situate  on 
West  Pratt  street,  a  public  thoroughfare  of  Baltimore 
City ;  that  he  erected  the  fence  complained  of  in  an  inse- 
cure and  unsafe  manner,  or  permitted  the  same  to  be  in- 
secure and  unsafe  to  persons  passing  along  said  street,  and 
that  the  plaintiff's  infant  daughter,  aged  about  thirteen 
years,  was  passing  along  said  street,  with  due  care  and 
caution,  and  while  so  passing  along  said  street,  the  fence, 
then  being  in  an  unsafe  and  insecure  condition,  fell  upon 
and  injured  said  infant  daughter  of  plaiptiff ;  unless  the 
jury  shall  further  find  that  said  fence,  if  in  a  good  and 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  433 


Hussey  ts.  Ryan. 

safe  condition  at  the  time  it  fell,  would  have  fallen  from 
the  violence  of  the  wind  testified  to. 

The  Court  granted  this  prayer,  and  also  several  instruc- 
tions supplementary  or  explanatory  thereof,  the  last  one 
orally  during  defendant's  final  argument  to  the  jury,  but 
reduced  to  writing  at  defendant's  instance  ;  all  which  in- 
structions, with  the  prayer  itself,  the  defendant  excepted  to. 
The  first  of  these  added  instructions  is  objectionable  to 
appellant,  because  directing  the  jury,  that,  in  awarding 
compensation  for  the  loss  of  his  daughter's  services,  they 
might  consider  how  far  the  injury  was  permanent  in  its 
nature,  and  might  affect  her  ability  to  render  services  for 
the  plaintiff"  to  the  period  when  she  would  arrive  at  the 
age  of  twenty-one  years.  The  second  instruction  states  it 
to  be  unnecessary  to  find  defendant  was  in  possession  of 
the  lot  at  the  time  of  the  accident,  or  after  the  4th  of 
February.  The  oral  instruction  was  in  effect,  but  the  re- 
assertion  of  the  second,  with  the  accompanying  statement, 
that  the  Court,  when  granting  the  plaintiff's  prayer,  in- 
tended thereby  to  instruct  the  jury  substantially  as  they 
are  now  instructed  by  the  explanation  of  said  prayer. 

So  far  as  defendant's  exception  to  this  last  instruction 
rests  upon  its  being  voluntary,  or  an  explanation  of  the 
prayer  to  which  it  relates,  it  is  well  settled  that  the  Court 
may  give  instructions  of  its  own,  or  explain  the  effect  of 
those  granted  at  the  instance  of  the  parties,  provided  they 
are  not  inconsistent  therewith.  Such  an  interposition  of 
the  Court  is  often  salutary  and  promotive  of  a  clear  un- 
derstanding of  the  law  of  the  case,  especially  if  its  rulings 
are  not  clearly  understood,  or,  as  sometimes  occurs,  are  con- 
travened or  misconstrued  in  the  argument  to  the  jury. 
We  think  the  Court  clearly  within  its  prerogative  in  this 
instance.  Higgins  vs.  Carlton,  28  Md.y  115;  2  Foe's  PL 
<k  PraCy  292,  and  authorities  there  cited. 

As  to  the  substance  of  the  plaintiff's  prayer,  and  of  the 
instructions  supplemental  thereto,  we  think  the  defend- 
28  V.  64. 
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ant's  exceptions  not  well  taken.  So  holding,  in  our  opinion 
the  defendant's  first  prayer,  asking  the  instruction  that 
there  was  no  evidence  in  the  case  legally  suflScient  to 
warrant  the  jury  in  finding  that  the  injuries  sustained  by 
the  plaintiff's  daughter  were  caused  by  any  such  wrongful  act 
or  acts,  or  by  any  such  negligence  on  the  part  of  the  de- 
fendant, as  would  entitle  the  plaintiff  to  maintain  his  ac- 
tion, was  properly  refused. 

The  defendant's  second  prayer  presents  the  proposition 
that,  if  the  surrender  of  the  lot  to  his  landlord  took  place 
on  the  4th  of  February,  and  the  accident  did  not  occur 
until  the  20th  of  the  same  month,  he  was  not  liable.  This 
prayei',  we  think,  was  also  properly  rejected. 

We  see  nothing  in  a  simple  surrender  of  the  lot,  in  con- 
nection with  the  other  facts  in  the  case,  to  relieve  the  de- 
fendant from  the  operation  of  the  general  principle,  that 
the  originator  of  a  nuisance  is  liable  for  injuries  occasioned 
thereby.  There  are  cases  in  which  it  has  been  decided 
that  by  reason  of  the  nature  of  the  conveyance  of  the 
property  on  which  a  nuisance  exists,  an  adoption  of  the 
nuisance,  and  an  obligation  to  make  repairs  has  been  as- 
sumed by  the  grantee,  to  the  relief  of  the  originator ;  but 
the  facts  of  this  case  bring  it  within  no  such  exception. 
No  particulars  of  the  terms  of  the  lease  between  the  de- 
fendant and  his  landlord  are  furnished.  And  the  sur- 
render to  the  landlord  appears  to  have  been  a  mere  re- 
linquishment of  the  lot;  the  defendant  acting  as  the 
owner  of  the  fence  and  structures  erected  by  him,  and  ex- 
ercising, even  after  the  day  of  the  accident, -the  right  to 
enter  upon  the  premises  and  remove  the  fence  as  his  own, 
part  of  which  had  caused  the  injury  complained  of  As  the 
lot  was  a  vacant  one  when  he  leased  it,  the  presumption 
is,  that  he  had  the  ownership  of  and  the  right  to  enter  and 
to  take  away  all  structures  erected  by  him  during  hia 
tenancy,  as  he  in  fact  did.  Wood  on  the  Law  of  Nuisances, 
sees.  114,  676. 
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The  third  prayer  of  the  defendant  was  granted.  This 
fully  sets  out  the  proposition  that,  if  the  fence  was  in 
itself  suflSciently  strong  and  secure  to  resist  any  ordinary 
windstorm,  but  was  blown  down  by  a  storm  of  unusual 
force  and  velocity,  the  plaintiff  could  not  recover.  The 
issue  as  to  the  actual  soundness  of  the  fence  was  thus 
fairly  and  even  liberally  put  for  the  defendant. 

In  defendant's  fourth  prayer  he  submits  the  instruction 
that  if  the  child  "  stopped  on  the  street  while  passing  the 
fence  for  the  purpose  of  looking  at  some  object  on  the  op- 
posite side  of  the  street,  and  that  the  accident  would  not 
have  occurred  if  she  had  not  stopped,"  the  plaintiff  could 
not  recover.  The  mere  stopping  of  the  child  had  no  effect 
upon  the  condition  of  the  fence,  and,  as  broadly  stated,  it 
was  asking  the  Court  to  rule  as  matter  of  law,  that  it  is 
contributory  negligence  to  stop  on  a  highway,  and  without 
reference  to  the  length  of  time  of  the  stop,  if  injury  from 
a  dilapidated  structure  then  happens.  The  presumption 
to  a  traveller  of  a  street  is  not  that  adjacent  buildings  are 
unsafe  and  liable  to  fall,  and  that  reasonable  care  re- 
quires him  to  hurry  on ;  he  naturally  supposes  otherwise, 
and  such  a  supposition  is  in  accord  with  the  public  duty 
of  proprietors  of  structures  along  such  a  highway  to  pre- 
vent their  becoming  unsafe  to  passers-by.  There  are 
many  instances  in  which  it  is  not  incompatible  with  the 
lawful  use  of  a  street  to  halt  while  passing  along.  The 
conduct  of  the  child  in  this  case  is  one.  She  paused  only 
for  a  minute  or  two,  to  gaze  with  childish  curiosity  at  some 
workmen  shingling  a  roof.  There  was  certainly  no  error 
in  rejecting  this  prayer. 

In  his  fifth  prayer  the  defendant  seeks  to  limit  the  re- 
covery of  the  plaintiff  to  the  loss  of  service,  and  his  ex- 
penditures between  the  day  of  the  accident  and  the  insti- 
tution of  the  suit.  This  may  be  considered  with  defend- 
ant's special  exception  to  the  measure  of  damages  granted 
plaintiff,  on  the  ground  that  there  was  no  suflScient  evi- 


Digitized  by  VjOOQIC 


436  MARYLAND  REPORTS. 


Hussey  vs,  Ryan. 


dence  to  support  the  hypothesis  of  the  instruction  as  to 
the  permanent  injury  to  the  child,  and  because  said  in- 
struction was  contrary  to  law,  and  not  warranted  by  the 
pleadings  and  the  evidence. 

There  was  evidence  that  the  child  was  still  sick  at  the 
time  of  trial,  and  had  contracted  epilepsy  from  the  injury. 
This  particular  consequence  was  not  specifically  set  out  in 
the  declaration;  and  the  question  arises  whether  for  that 
reason  it  could  not  be  considered  by  the  jury,  and  whether 
the  prospective  loss  of  services  from  that  cause  could  be 
estimated  in  the  damages,  and  to  what  age  of  the  child 
the  father  had  a  right  to  demand  her  services. 

It  is  a  well-settled  principle  that  the  damages  recover- 
able in  actions  for  personal  injuries  are  for  all  the  legal 
and  natural  consequences  resulting  from  the  wrongful  act, 
thouglf  the  particular  form  or  nature  of  the  results  were 
not  contemplated  or  foreseen  by  the  wrong-doer ;  and  that 
it  is  not  necessary  to  state  specially  any  matters  which  are 
the  legal  and  natural  consequences  of  the  injury  inflicted. 
This  Court  so  held  in  Sloan  vs.  Edwardsy  61  Md.j  99, 
where  spasms  had  resulted  from  an  assault  and  battery. 
Among  other  authorities  of  the  same  import  are  2  Crreen- 
leaf  Ev,y  sec,  89;  Tyson  vs.  Booth,  100  Mass,,  258;  Gai- 
thervs.  Blowers,  11  Md.,  552. 

That  the  prospective  loss  of  service  from  the  injury  in- 
flicted on  the  child,  as  well  as  that  suffered  up  to  the  date 
of  the  suit,  could  properly  be  considered  in  the  compensa- 
tion awarded,  was  a  proper  instruction.  In  Lamb  vs. 
Walker,  3  Q.  B,  D.,  389,  the  Court  say:  "It  is  a  well- 
settled  rule  of  law,  that  damages  resulting  from  one  and 
the  same  cause  of  action,  must  be  assessed  and  recovered 
once  for  all."  And  Sedgwick  on  the  Measure  of  Damages, 
in  section  109,  thus  lays  down  the  rule:  "But,  on  the 
other  hand,  if  the  case  be  tort,  and  the  wrong  done  before 
suit  brought,  then  the  plaintiff'  is  not  limited  solely  to  the 
consequential  damage  which  has  actually  occurred  up  to 
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the  trial  of  the  cause,  but  he  may  go  on  to  claim  relief 
for  the  prospective  damage  which  can  then  be  estimated 
as  reasonably  certain  to  occur.  So  in  an  action  of  ^or^  for 
wounding  the  plaintiffs  servant,  the  jury  may  give  dam- 
ages for  the  loss  of  service,  not  only  before  action  brought, 
but  afterwards,  down  to  the  time  when,  as  appears  in  evi- 
dence, the  disability  may  be  expected  to  cease.  And, 
therefore,  fresh  damage  merely  will  not  give  a  fresh  action, 
and  a  judgment  in  a  suit  founded  on  a  single  act  of  tort, 
will  be  a  conclusive  bar ,  to  a  second  suit  for  the  same  in- 
jury, although  harmful  consequences  may  have  made 
themselves  apparent  subsequent  to  the  first  suit;  as  it 
will  be  held  that  in  the  first  verdict  the  plaintiff  recovered 
all  he  was  entitled  to  claim.  But  where  there  is  a  repeti- 
tion or  continuation  of  the  trespass,  then,  of  course,  a  fresh 
action  will  lie  ;  in  other  words,  as  is  sometimes  said,  injury 
and  damage  must  concur." 

As  to  the  age  up  to  which  the  plaintiff  was  entitled  to 
the  services  of  his  daughter,  the  Court  correctly  placed  it 
at  twenty-one  years.  While  for  certain  purposes,  defined 
by  statutory  provisions,  a  female  shall  be  deemed  of  age  at 
eighteen,  as  a  general  rule  her  infancy  continues  till  the 
former  period,  and  in  actions  of  this  nature  the  general 
rule  applies.  Mercer  V8,  Walmsley^  5  ff.  dk  «/.,  27  ;  Green- 
wood's Case,  28  Md,,  369. 

The  Court  was  clearly  right  in  its  ruling  as  to  this  fifth 
prayer,  and  the  special  exception  referred  to  was  not  well 
founded. 

The  defendant's  sixth  prayer  was  properly  refused  on 
two  grounds,  viz.,  that  the  instruction  asked  as  to  the  eflfect 
of  the  wind  had  been  already  fully  granted  in  his  third 
prayer,  and  the  guide  for  the  determination  by  the  jury 
of  the  soundness  of  the  fence  set  up,  was  not  their  own  con- 
clusion from  all  the  testimony,  but  finding  "  that  prudent 
and  sagacious  persons  considered  it  safe.''  Setting  up  this 
standard  is  also  one  of  the  vices  of  defendant's  last  and 
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seventh  prayer.  It  also  embraces  the  erroneous  proposi- 
tion that  if,  when  the  defendant  surrendered  the  premises 
on  the  4th  of  February,  the  fence  was  in  a  safe  condition, 
and  so  regarded  by  prudent  and  sagacious  persons,  and  its 
unsafe  condition  was  not  observed  until  the  evening  of  the 
day  before  the  accident,  then  the  plaintiff  could  not  re- 
cover, unless  the  jury  found  that  its  unsaft  condition  was 
reported  to  the  defendant,  and  he  then  neglected  to  re- 
move or  strengthen  it. 

As  already  intimated,  the  mere  opinion  of  prudent  and 
sagacious  persons,  that  the  fence  was  sound,  could  not  be 
set  up  as  the  exclusive  standard  for  determining  that  fact ; 
especially  where  so  much  evidence  had  been  submitted  as 
to  the  actual  physical  condition  of  the  fence,  from  which 
the  jury  could  form  their  own  conclusions.  It  was  not 
shown  that  plaintiff  or  his  daughter  had  any  previous 
knowledge  of  the  insecurity  of  the  fence  ;  and,  moreover, 
the  defendant  held  no  such  relation  to  the  fence  as  re- 
quired him  to  be  notified  by  others  of  its  condition  before 
he  could  be  held  liable  for  his  negligence  in  regard  to  the 
same.     The  Court  properly  denied  this  prayer. 

From  our  consideration  of  the  rulings  excepted  to,  we 
find  no  error  in  them,  and  accordingly  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 
(Decided  15th  January,  1886.) 
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SwEETZER  LiNTHicuM  VS.  Margaret  Coan,  (otherwise 
called  Margaret  Cone,) 

Alluvion — Riparian  proprietor — Ejectment — Orant  from  the 

State. 

In  1768,  a  patent  was  obtained  for  a  tract  of  land  in  Baltimore  County, 
which  was  called  Leicestershire,  and  was  bounded  for  a  consider- 
able distance  by  the  Patapsco  River.  In  1881,  the  title  to  a  portion 
of  this  tract  became  vested,  by  regular  mesne  conveyances  in  H. 
L.;  and  in  1856,  a  part  of  the  portion  conveyed  to  H.  L.  was  duly 
conveyed  to  M.  C,  and  this  part  had  the  Patapsco  River  as  one  of 
its  bonndaries.  In  1861,  S.  L.  obtained  a  patent  for  a  tract  of  land 
named  "  Linthicum^s  Comet,"  which  was  covered  entirely  by  the 
waters  of  the  Patapsco ;  and  according  to  its  location  by  course 
and  distance,  it  was  bounded  by  the  lines  of  Leicestershire  where 
the  latter  tract  bordered  on  the  river ;  the  lines  of  the  two  tracts 
at  this  boundary  strictly  conforming  to  each  other.  Along  the 
river  boundary  of  the  land  of  M.  C.  and  runninpj  toward  the  chan- 
nel of  the  Patapsco,  a  considerable  body  of  land  had  been  formed 
where  the  water  formerly  flowed ;  and  this  accretion  lies  within 
the  lines  of  **  Linthicum's  Comet"  In  May,  1884,  an  action  of 
ejectment  was  brought  by  S.  L.  to  recover  this  land  of  M.  C.  The 
plaintiff  gave  evidence  that  tended  to  prove  that  at  the  date  of  the 
patent  for  "Linthicum's  Comet,"  the  river  at  ordinary  high-tide 
overflowed  all  the  land  in  question,  and  that  a  pOTtion  of  it  began 
to  be  formed  some  years  after  1860,  and  the  formation  of  land  com- 
menced from  the  edge  of  the  main  channel  of  the  river,  and  did 
not  make  outwards  from  the  fast  land  on  the  shore.  The  evidence 
on  the  part  of  the  defendant  contradicted  this  testimony,  and 
tended  to  prove  that  the  river  had  been  gradually  filling  up  from 
the  bank  on  the  Baltimore  County  side  toward  the  channel,  since 
1846  or  1848,  and  that  the  flats  and  marsh  on  the  bank  of  the  river 
in  1854,  were  nearly  in  the  same  condition  as  at  present,  except 
that  at  that  time  they  were  not  so  solid  as  they  are  now.  It  was 
also  in  evidence  on  the  part  of  the  plaintiff  that  there  was  a  great 
freshet  in  the  river  in  or  about  the  year  1868,  which  filled  up  the 
bed  of  the  river  very  much,  and  deflected  the  main  channel  from 
its  original  course  toward  the  Anne  Arundel  shore,  and  made  a 
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deposit  of  from  fifteen  inches  to  two  feet  of  mud  on  the  premiseft 
described  in  the  declaration.    Held  : 

1st.  That  if  the  land  in  question  was  formed  by  gradual  accessiona 
extending  from  the  shore  into  the  river,  it  would  belong  to  the 
defendant,  the  riparian  proprietor,  and  this  would  be  the  case  not- 
withstanding the  fact,  that  by  the  influence  of  floods  and  freshets 
large  deposits  of  mud  might  have  been  made  in  the  bed  of  the 
river.  But  if  the  land  was  formed  in  the  river  and  extended  in- 
ward towards  the  shore,  it  would  be  the  property  of  the  plaintiff, 
with  all  its  accretions. 

2nd.  That  the  Commissioner  of  the  Land  Ofiice  in  issuing  a  patent  to 
S.  L.  merely  sold  the  State*s  interest  in  the  land.  He  could  not 
thereby  diminish  or  abridge  the  rights  of  the  riparian  owners.  The 
patent  was  simply  a  grant  of  land,  and  this  grant  was  made  sub- 
ject to  all  existing  rights. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 
The  case  is  stated  in  the  opinion  of  the  Court. 

Exception, — The  plaintiff  prayed  the  Court  to  instruct 
the  jury  as  follows  : 

1.  If  the  jury  find  from  the  agreement  of  counsel,  and 
from  the  evidence  in  the  cause,  that  before  and  at  the 
time  of  the  date  of  the  special  warrant  mentioned  in  the 
patent  offered  .in  evidence  by  plaintiff,  the  Patapsco  River 
was  a  navigable  river,  in  which  the  tide  ebbed  and  flowed, 
the  soil  and  bed  of  said  river  belonged  to  the  State,  and 
the  State  had  the  right  to  grant  the  farm ;  and  if  the  jury 
find  that  the  State  by  the  patent  offered  in  evidence,  did 
grant  the  soil  and  bed  of  said  river  to  plaintiff,  and  that 
the  lines  of  said  patent  include  the  lands  mentioned  in  the 
declaration,  and  located  as  the  plaintiff's  claim  and  pre- 
tensions on  the  plats,  and  that  the  same  are  truly  located 
thereon,  the  plaintiff  has  title  prima  facte  to  the  soil  and 
bed  of  said  river,  as  far  as  the  lines  of  his  patent  run,  and 
are  clear  of  the  older  survey  of  Leicestershire,  though  the 
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water  of  the  river  may  have  retired  from  a  portion  of  the 
same ;  and  the  burden  of  proof  is  upon  the  defendant  to 
show  by  locations  and  evidence,  that  at  the  time  of  the 
grant,  date  of  the  special  warrant  aforesaid  to  plaintiflF, 
the  shore  of  said  river  on  the  Baltimore  County  side,  at 
the  lines  of  ordinary  high  tide,  was  within,  and  if  within, 
bow  far  it  was  within  the  lines  of  plaintiffs  patent,  and  of  the 
lands  mentioned  in  the  declaration,  and  that  after  said 
grant  to  plaintiff,  all  accretion  or  alluvion  to  the  property 
of  defendant  and  her  predecessor  in  title,  upon  or  over,  or 
within  the  lines  of  plaintiff's  patent  as  aforesaid,  was  in- 
tercepted or  barred  by  said  patent. 

2.  That  by  alluvion,  is  meant  in  law  dry  land,  slowly, 
gradually  and  imperceptibly  added  day  by  day  to  the 
terra  firma  of  the  shore  of  the  river,  and  permanently 
projected  above  the  water  beyond  the  limits  of  ordinary 
high  tides  on  said  shore,  and  so  as  that  the  boundaries  of 
the  said  shore  and  the  adjoining  land  are  so  indistinguish- 
able, that  it  is  impossible  to  discover  the  slow  and  gradual 
changes  which  from  time  to  time  are  accruing,  and  where, 
at  the  end  of  a  long  period  of  time,  though  it  is  evident 
there  has  been  a  considerable  gain  from  the  shore,  yet  the 
exact  amount  of  it  from  the  want  of  some  mark  of  the  origi- 
nal boundary  line,  cannot  be  determined;  but  that  where  the 
limits  of  a  riparian  proprietor's  lands  are  clear  and  defi- 
nite, and  the  exact  space  between  those  limits  and  the 
new  high  water  line  can  be  clearly  shown,  although  from 
day  to  day,  or  even  from  week  to  week,  the  progress  of 
the  accretion  is  not  discernible,  a  riparian  proprietor  is 
not  entitled  to  any  accretion  which  may  have  been  made 
between  those  clearly  defined  limits  and  the  new  high 
water  line,  and  that  there  is  evidence  in  this  case  from 
which  the  jury  may  find  that  the  original  boundary  line 
of  the  shore  is  clear  and  definite,  and  that  the  exact  space 
between  that  original  boundary  line  and  the  present 
high  water  line  can  be  clearly  shown  ;  and  the  plaintiff  is 
entitled  to  recover. 


Digitized  by  VjOOQIC 


442  MARYLAND   REPORTS. 


I/intbicum  vs,  Coan. 


3.  That  the  rule  as  to  alluvion  being  the  imperceptible 
nature  of  the  acquisition,  if  the  jury  believe  from  the  evi- 
dence that  a  considerable  quantity  of  soil  was  in  fact  ac- 
cumulated, and  was  perceived  to  have  been  accumulated 
and  deposited  after  any  of  the  freshets  in  the  Patapsco 
River  testified  to,  if  they  shall  find  such  freshets,  or  any  of 
them,  occurred  upon  the  lands  mentioned  in  the  declara- 
tion, and  that  by  the  operation  of  any  of  said  freshets  the 
channel  of  the  river  was  deflected  a  measurable  distance 
to  the  south,  the  defendant  is  not  entitled,  as  a  riparian 
proprietor,  to  any  land  within  the  limits  of  plaintifl^s  lo- 
cations on  the  plats,  covered  by  such  deposit,  except  such 
part  thereof,  if  any,  which  was  dry  land  beyond  the  limits 
of  ordinary  high  tides  adjacent  to  the  contiguous  land 
before  the  grant  aforesaid  to  plaintiff  by  the  State. 

4.  That  if  the  jury  believe  that  the  increase  of  the  land 
within  the  limits  of  the  plaintiff's  locations  on  the  plats 
was  from  the  edge  of  the  channel  or  from  the  river  inland, 
the  defendant  is  not  entitled  thereto  as  alluvion^  by  reason 
of  her  being  adjacent  riparian  proprietor  ;  nor  were  her 
predecessors  in  title  so  entitled  as  such. 

5.  That  there  is  no  sufficient  evidence  in  the  cause  from 
which  the  jury  can  find  that  the  witness,  Hezekiah  Linthi- 
cum,  or  any  of  his  successors  in  title,  was  or  were  in  pos- 
session of  the  lands  located  on  the  plaintiff's  claims  and 
pretensions  on  the  plats,  so  as  to  bar  the  plaintiff's  title. 

6.  That  if  the  jury  find  that  the  land  described  in  the 
declaration,  is  parcel  of  the  lands  granted  to  the  plaintiff 
by  the  patent  offered  in  evidence,  and  is  truly  located  on 
the  plats ;  and  further  find  that  at  the  date  of  the  special 
warrant  mentioned  in  said  patent,  the  waters  of  the  Pa- 
tapsco River,  at  ordinary  high  tides,  overflowed  that  part 
of  said  land  described  in  the  declaration^  which  lies  east 
of  Sweetzer's  bridge,  as  located  on  the  plats  ;  or  that,  at 
the  date  of  said  special  warrant,  the  shore  of  said  river 
east  of  said  Sweetzer's  bridge,  as  located,  had  in  fact,  not 
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been  extended  from  north  to  south,  the  distance  from  the 
bank  thereof  shown  on  the  plats  to  the  north  lines  of  the 
lands  patented  as  aforesaid  to  the  plaintiff  and  described 
in  the  declaration,  the  plaintiff  is  entitled  to  recover  all 
such  lands  included  in  his  claims  and  pretensions,  as  lo- 
cated and  mentioned  in  the  declaration,  as  lies  to  the  east 
ot  said  Sweetzer's  bridge,  and  the  plaintiff  is  also  entitled 
to  recover  all  such  part  of  the  land  mentioned  in  the  dec- 
laration, and  lying  west  of  said  Sweetzer's  bridge,  as  located, 
as  the  jury  shall  find  was  overflowed  by  the  ordinary  high 
tides  of  the  Patapsco  River,  at  the  time  of  the  date  of  the 
special  warrant  aforesaid,  mentioned  in  said  patent,  ex- 
clusive of  that  part  thereof  covered  by  the  lines  of  Leices- 
tershire, an  older  survey  as  shown  on  the  plats. 

7.  That  the  defendant  claiming  under  the  operation  of 
the  mortgage  from  Linthicum  to  Pumphrey,  and  the  deed 
from  Pumphrey  to  Coau,  mentioned  in  the  evidence,  the 
land  or  any  part  thereof  mentioned  in  the  declaration,  is 
estopped  from  insisting  that  the  said  land  or  any  part  of 
it  was  alluvion  at  the  date  of  the  mortgage  from  Linthi- 
cum to  Pumphrey. 

The  defendant  prayed  the  Court  to  instruct  the  jury  as 
follows : 

1.  That  if  the  jury  shall  find  that  Hezekiah  Linthicum, 
one  of  the  grantors  of  the  defendant,  owned  the  land  de- 
scribed in  the  deed  to  him  from  Richard  Linthicum,  dated 
August  23rd,  1831,  and  was  seized  thereof  from  the  date 
of  said  deed,  to  11th  April,  1856,  when  he  conveyed  to  his 
son,  and  that  said  son  mortgaged  the  said  land  to  Thos. 
Pumphrey;  that  said  mortgage  being  in  default,  the  said 
land  was  duly  sold,  and  said  Pumphrey  became  the  pur- 
chaser thereof;  and  that  said  Pumphrey  and  said  Heze- 
kiah uniting,  conveyed  said  land  to  said  defendant,  so 
much  thereof  as  is  described  in  the  deed  from  them  to  her 
given  in  evidence,  and  that  said  land  so  conveyed  to  de- 
fendant then  did  bind  upon  and  adjoin  the  River  Patapsco, 
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as  shown  and  described  in  the  plats ;  and  that  said  land, 
or  so  much  of  it  as  is  described  in  the  narr.,  and  shown 
upon  said  plats,  is  composed  wholly  of  alluvion,  formed 
by  gradual  accretion  in  course  of  formation,  prior  to  and 
since  the  plaintiffs  application  for  the  patent  given  in  evi- 
dence, then  the  plaintiff  cannot  recover. 

2.  That  if  the  jury  shall  find  that  prior  to  1861,  all  the 
land  described  in  the  narr.  was  alluvion,  formed  prior 
thereto  by  accretion,  from  the  shore  of  the  land  now 
owned  by  defendant,  and  of  which  land  Hezekiah  Linthi- 
cum  had  been  seized  under  patent,  theretofore  duly 
granted,  as  stated  in  the  first  prayer,  then  plaintifl*  can- 
not recover. 

The  Court  (Fowler,  J.,)  refused  the  prayers  of  the  plain- 
tiff, and  granted  those  of  the  defendant.  The  plaintiff 
excepted,  and  the  verdict  and  judgment  being  against 
him,  he  appealed. 

The  cause  was  argued  before  Alvey,  C.  J.,  Miller, 
Irving,  Ritchie,  and  Bryan,  J. 

Julian  I,  Alexander,  for  the  appellant. 

Before  the  Act  of  1862,  ch.  129,  the  right  of  soil  ot 
owners  of  land  bounded  by  a  navigable  river,  extended 
only  to  high  water  mark,  and  the  shore  below  common 
high  tide  belonged  to  the  State  as  trustee  for  the  public; 
and  the  State  had  the  absolute  proprietary  interest  in  the 
same,  and  it  might  by  grant  become  private  property. 
3  Kent  Comm,,  427,  et  seq,,  and  cases  cited ;  Hall  on  the 
Seashore,  14,  15-18;  Hale  de  Jure  Maris,  XIV,  XV; 
Browne  vs.  Kennedy,  5  J?.  c£  J!,  196;  Giraud's  Lessee  vs, 
Hughes,  et  aL,  1  G.  dt  J,  249  ;  Casey's  Lessee  vs,  Inloes,  1 
Gill,  430 ;  Day  vs.  Day,  22  Md.,  530 ;  Smith's  Lessee  vs. 
Devecmon,  30  Md.,  473 ;  Patterson  vs.  Gelston,  23  Md.y  432; 
Goodsell  vs.  Lawson,  42  Md.,  248  ;  Chapman  vs.  HosJdns, 
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2  Md.  Ch.  Dec.y  489-491 ;  Stevens  vs.  Patterson  R.  i?.,  34 
N,  J.  L.,  532. 

Upon  these  authorities,  it  was  competent  for  the  State, 
before  the  Act  of  1862,  to  grant  the  land  covered  by 
water  in  front  of  a  water  lot,  and  by  such  grant,  when  the 
patent  once  issued,  the  riparian  proprietor  was  shut  out 

For  the  definition  of  alluvion,  reference  may  be  had  to 
Hall  on  the  Seashore^  108,  et  seq.  In  Attorney-General  vs. 
CkamberSy  4  DeG,  &  «/.,  71,  the  Lord  Chancellor  says  : 
"Lord  Hale  clearly  limits  the  law  of  gradual  accretions 
to  the  cases  where  the  boundaries  of  the  seashore  and  ad- 
joining land  are  so  undistiuguishable  that  it  is  impossible 
to  discover  the  slow  and  gradual  changes  which  are  from 
time  to  time  accruing,  and  when  at  the  end  of  a  long 
period  it  is  evident  there  has  been  a  considerable  gain 
from  the  shore,  yet  the  exact  amount  of  it,  from  the  want 
of  some  mark  of  the  original  boundary  line,  cannot  be  de- 
termined. But  where  the  limits  are  clear  and  defined, 
and  the  exact  space  between  those  limits  and  the  new 
high  water  line  can  be  clearly  shown,  although  from  day 
to  day  or  even  from  week  to  week,  the  progress  of  the 
accretion  is  not  discernible,  why  should  a  rule  be  applied 
which  is  grounded  upon  a  reason  which  has  no  existence 
in  the  particular  case." 

Now  in  this  case  the  river  bank  is  distinctly  shown,  as 
is  admitted,  and  there  is  abundant  evidence  of  where  the 
line  of  high  tide  was  at  the  time  of  the  grant  to  plaintiff. 
The  original  boundary  line  of  the  defendant's  predecessor 
in  title,  is  distinctly  shown,  and  there  is  proof  on  the  part 
of  the  plaintiff  that  the  river,  at  the  date  of  the  plaintiffs 
patent,  ran  from  bank  to  bank. 

The  second  prayer  of  the  defendant  put  it,  that  if  the  lo- 
cus  in  quo  was  all  alluvion  before  1861,  the  plaintiff  could 
not  recover.  The  first  prayer  must  necessarily  have  been 
intended  to  be  different  from  this,  and  accordingly  puts  it, 
that  if  the  locus  in  quo  was  all  alluvion,  formed  by  gradual 
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accretion,  in  course  of  formation,  prior  to  1861  and  since 
1861,  the  plaintiff  cannot  recover.  This  apparently  being 
grounded  on  some  of  the  defendant's  evidence,  "  that  in 
the  formation  of  land  in  the  bed  of  a  river,  or  by  accretion, 
wild  oats  come  first,  then  flags,  then  cat-tails,  and  then 
three-cornered  grass  ;  that  flags  will  spring  up  in  a  marsh 
covered  habitually  by  six  inches  of  water,  and  that  since 
1854,  cat-tails  were  visible  everywhere  in  the  river  except 
in  the  channel,"  &c.,  and  it  being  thus  concluded  that 
wherever  land  has  thus  begun  to  be  formed,  it  is  alluvion, 
though  habitually  covered  by  water,  and  therefore  cannot 
be  the  subject  of  a  grant  by  the  State.  But  it  seems  to  be 
clear  that  alluvion  is  alluvion  by  its  becoming  in  fact  part 
of  the  bank  of  the  river,  and  being  thus  removed  from  the 
line  of  ordinary  high  tide,  And  yet  the  jury  were  told, 
that  if  the  accretions  which  subsequently  constituted  the 
locus  in  quo,  were  at  any  time  before  and  after  1861  in 
course  of  formation,  that  made  alluvion. 

But  it  was  distinctly  proved  by  the  plaintiff,  that  in 
1868  there  was  a  great  freshet  in  the  river,  which  filled 
up  the  bed  of  the  river  powerfully,  deflected  the  channel 
fifteen  or  twenty  feet  from  its  former  course  towards  the 
south,  and  deposited  fifteen  inches  or  two  feet  of  mud  upon 
the  locv^  in  qtto.  The  defendant  herself  attempted  to 
prove  that  in  1861  or  1862,  a  scow  was  sunk,  which  de- 
flected the  channel  towards  the  Anne  Arundel  shore,  and 
contributed  considerably  to  fill  up  the  river ;  and  again, 
when  the  causeway  was  made  at  Sweetzer*s  Bridge  in  1861, 
the  filling  up  of  the  river  increased  rapidly.  Now  it  is 
impossible  to  say  that  that  was  imperceptible,  which  was 
plainly  observed  by  witnesses.  The  alleged  alluvion  was 
made  by  the  filling  up  of  the  river,  it  is  said,  but  the  fill- 
ing up  of  the  river  was  observed  by  the  witnesses  at  sev- 
eral times  when  it  occurred.  How  then  can  this  land  be 
said  to  be  alluvion  ? 

But  the  plaintiff  proved  that  there  was  a  considerable 
swash  between  the  marsh  on  the  river  and  the  Baltimore 
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County  shore,  for  a  loDg  time  after  the  marsh  began  to  ap- 
pear in  the  river,  and  there  is  a  watercourse  west  of  the 
bridge,  shown  on  the  plats,  in  which  the  tide  now  ebbs  and 
flows.  Certainly  there  can  be  no  accretion  beyond  these 
lines.  Attorney-Gen,  vs.  Boston  Wharf  Co,,  12  Gray,  553. 
The  plaintiflTs  fourth  prayer  was,  that  if  the  land  made 
inland  from  the  edge  of  the  channel,  of  which  there  was 
evidence,  the  defendant  was  not  entitled.  It  is  clear  that 
if  the  marsh  arose  in  the  river,  the  plaintiff  was  entitled 
to  that.  The  defendant  herself  proved  that  the  mud  was 
bare  and  a  pathway  ran  over  it  near  the  channel.  Hence 
if  the  jury  believed  that  the  land  made  in  from  the  chan- 
nel to  the  river  bank,  the  locus  in  quo  was  alluvial  to  the 
island  at  the  edge  of  the  channel  and  not  to  the  bank. 

a.  R.  Boarman,  and  George  Hawkins  Williams,  for  the 
appellee. 

As  compensation  for  the  abrasion  or  washing  away  of 
land,  the  law  gives  to  the  riparian  owner  all  accretion  ;  it 
is  a  common  law  right,  and  the  riparian  owner  holds  sub- 
ject to  such  loss  or  gain  as  the  case  may  be ;  the  Act  of 
1862,- ch.  129,  but  declares  this  common  law  principle. 

As  this  right,  when  there  is  a  formation  of  alluvion, 
prevails  against  the  State,  and  is  acknowledged  by  it  as  a 
part  of  the  public  law,  the  grantee  from  it  can  be  in  no 
better  condition,  and  he  is  subjected  to  what  the  grantor 
was,  even  though  the  grantor  was  sovereign ;  nor  does  he 
take  his  grant  in  any  ignorance  that  he  is  not  subordi- 
nated to  such — the  rights  of  a  riparian  owner. 

Whether  alluvion  is  formed  from  the  channel  inward, 
or  from  the  shore  outward,  even  were  such  a  thing  credi- 
ble, forming  inwardly  is  a  matter  of  no  importance.  When 
accretion  so  formed  becomes  a  part  of  the  shore,  riparian 
ownership  of  it  is  perfect ;  and  that  to  give  ownership  it 
should  be  indistinguishable  to  the  eye  whilst  so  forming, 
has  not  heretofore  been  stated  as  a  necessary  ingredient  to 
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riparian  rights ;  the  formation  of  alluvion  is  the  act  of  God, 
and  whether  developed  by  gradual  deflection  of  a  channel, 
by  freshet  or  otherwise,  the  land  developed  was  gradually 
forming,  and  the  ability  of  the  eye  to  detect  this  gradual 
formation  under  the  water,  is  not  also  a  necessary  constit- 
uent of  rights  of  ownership. 

When  the  State  granted  the  patent  for  Leicestershire, 
and  it  did  bind  upon  a  navigable  river,  the  State  granted 
it  with  all  its  common  law  riparian  rights — to  which  all 
subsequent  grantees  of  the  State  are  subordinated — and 
the  State  cannot,  by  fresh  grant,  destroy  rights  of  owner- 
ship arising  from  the  binding  of  land  upon  navigable 
water.  Patterson  vs.  Gelston,  23  Jfd.,  447;  Giraud's 
Lessee  vs,  Hughes,  et  aL,  1  G.  (&  «/.,  263 ;  Day  vs.  Day,  22 
Md,,  533 ;  Chapman  vs.  Hoskins,  2  Md.  Oh.  Dec,  494. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

In  the  year  1763,  Charles  Croxell  obtained  a  patent  for 
a  tract  of  land  in  Baltimore  County,  which  was  called 
Leicestershire.  It  was  bounded  for  a  considerable  dis- 
tance by  the  Patapsco  River.  In  the  year  1831,  the  title 
to  a  portion  of  this  tract  became  vested  by  regular  mesne 
conveyances  in  Hezekiah  Linthicum ;  and  in  the  year  1856, 
a  portion  of  Hezekiah  Linthicum's  portion  was  duly  con- 
veyed to  Margaret  Coan.  This  latter  portion  had  the  Pa- 
tapsco River  as  one  of  its  boundaries.  In  1861,  Sweetzer 
Linthicum  obtained  a  patent  for  a  tract  of  land  containing 
three  hundred  and  seventy-eight  acres  and  three-quarters, 
named  Linthicum's  Comet.  It  was  covered  entirely  by  the 
waters  of  the  Patapsco ;  and  according  to  its  location  by 
course  and  distance,  it  was  bounded  by  the  lines  of  Leices- 
tershire where  the  latter  tract  bordered  on  the  river ;  the 
lines  of  the  two  tracts  at  this  boundary,  strictly  conforming 
to  each  other.  Along  the  river-boundary  of  Margaret 
Coan's  land,  and  running  towards  the  channel  of  the  Pa- 
tapsco, a  considerable  body  of  land  has  been  formed  where 
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the  water  formerly  flowed.  It  lies  within  the  lines  of 
Linthicum's  Comet,  as  they  aYe  designated  in  the  patent, 
and  is  supposed  to  contain  alK)ut  twenty-eight  acres.  The 
questions  before  us  arise  in  an  action  of  ejectment  brought 
by  Sweetzer  Linthicum  to  recover  this  land  from  Margaret 
Coan.     The  Patapsco  at  this  point  is  a  public  navigable 

^river,  in  which  the  tide  ebbs  and  flows. 

The  evidence  for  the  plaintifi*  in  the  Court  below  tended 
to  prove,  that  at  the  date  of  the  patent  for  Linthicum's 
Comet,  the  river  at  ordinary  high  tide  overflowed  all  the 
land  in  question,  and  that  the  portion  of  it  east  of  Sweet- 
zer's  Bridge  began  to  be  formed  some  years  after  1860, 
and  the  formation  of  land  commenced  from  the  edge  of  the 
main  channel  of  the  river,  and  increased  in  a  northerly  di- 
rection inland  towards  the  Baltimore  County  shore  of  the 

.  river,  and  did  not  make  outwards  from  the  fast  land  on 
the  shore.  The  evidence  on  the  part  of  the  defendant  con- 
tradicted this  testimony,  and  tended  to  prove  that  the 
river  had  been  gradually  filling  up  from  the  bank  on  the 
Baltimore  County  side  towards  the  channel  since  1846  or 
1848,  and  that  the  flats  and  marsh  on  the  bank  of  the  river 
in  1854  were  nearly  in  the  same  condition  as  they  are 
now,  except  that  at  that  time  they  were  not  so  solid  as 
they  are  now.  There  was  also  evidence  on  the  part  of 
the  plaintiff  that  there  was  a  great  freshet  in  the  river  in 
or  about  the  year  1868,  which  filled  up  the  bed  of  the 
river  very  much,  and  deflected  the  main  channel  fifteen 
or  twenty  feet  from  its  original  course  towards  the  Anne 
Arundel  shore  east  of  the  bridge,  and  made  a  deposit  of 
from  fifteen  inches  to  two  feet  of  mud  on  the  premises 
described  in  the  declaration. 

It  is  thus  seen  that  we  are  to  determine  the  respective 
rights  of  the  riparian  proprietor,  and  of  the  owner  of  the 
bed  of  the  river.  In  Oiraud's  Lessee  vs.  Hughes^  et  aL, 
1  G,  dk  «/.,  249,  this  Court  considered  one  of  the  questions 
arising  in  this  case,  and  they  laid  down  the  law  as  follows: 
29  V.  64. 
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^^The  principle  seems  to  be  well  settled  that  where  a  tract 
of  land  lies  adjacent  or  contiguous  to  a  navigable  river  or 
water,  any  increase  of  soil  formed  by  the  waters  gradually 
or  imperceptibly  receding,  or  any  gain  by  alluvion  in  the 
same  manner,  shall,  as  a  compensation  for  what  it  may 
lose  in  other  respects,  belong  to  the  proprietor  of  the  ad- 
jacent or  contiguous  land."  And  the  Court  refers  witb 
approbation,  to  2  Blachatone'a  Commentaries,  page  261, 
where  it  is  said,  "as  to  land  gained  from  the  sea,  either 
by  alluvion  by  the  washing  up  of  sand  and  earth,  so  as  in 
time  to  make  terra  firma,  or  by  dereliction,  as  when  the 
sea  shrinks  back  below  the  usual  water  mark,  in  these 
cases  the  law  is  held  to  be,  that  if  this  gain  be  by  little 
and  little,  by  small  and  imperceptible  degrees,  it  shall  go 
to  the  owner  of  the  land  adjoining."  The  same  rule  is 
generally  recognized  by  the  authorities,  although  it  is  some- 
times expressed  in  language  slightly  diflferent.  In  Rex 
V8.  Yarhoroughy  3  Barn,  and  Cress,,  91,  the  Court  of 
King's  Bench  decided  that  the  word  "  imperceptible  "  in 
this  connexion  must  be  understood  as  "  expressive  only  of 
the  manner  of  accretion,  and  as  meaning  imperceptible  in 
its  progress,  and  not  imperceptible  after  a  long  lapse  of 
time."  And  when  this  case  came  before  the  Hoiise  of 
Lordsj  on  writ  of  error,  the  judgment  below  was  affirmed. 
The  Lords  requested  the  opinion  of  the  Judges,  and  the 
unanimous  opinion  of  all  the  Judges  who  heard  the  argu- 
ment was  delivered  by  Best,  Chief  Justice,  and  concurred 
in  by  the  Lord  Chancellor  and  Lord  Eldon.  The  abstract 
of  this  opinion  states  its  substance  as  follows :  "  Land, 
not  suddenly  derelict,  but  formed  by  alluvion  of  the  sea, 
imperceptible  in  progress,  belongs  to  the  owner  of  the  ad- 
joining demesne  lands,  and  not  to  the  crown."  5  Bing- 
ham,  163.  And  if  we  refer  to  the  original  authority  on 
which  this  whole  doctrine  is  founded,  it  is  manifest  that 
these  decisions  correctly  state  the  meaning  of  the  rule. 
The  earliest  exposition  of  it  in  any  work  on  the  common 
law  is  found  in  the  second  chapter  of  the  second  book  of 
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Bracton,  who  adopts,  almost  verbatim^  the  language  of  the 
civil  law  as  it  is  found  in  the  Institute,  liber  2,  title  1,  sec- 
tion 20.  The  words  of  the  text  are  "  Est  autem  alluaoio 
latens  incrementum;  et  per  alluvionem  adjeci  diciiur  qttod 
ita  paulatim  adjicitur  quod  intelligere  non  possis  quo  mo- 
mento  temporis  adjiciatur."  Alluvion  is  a  secret  increase 
which  is  so  gradually  added,  that  it  cannot  be  known  at 
what  moment  it  is  added.  It  is  contradistinguished  from 
those  large  additions  which  are  made  to  the  land  when  the 
sea  suddenly  recedes,  or  when  it  casts  up,  by  its  immediate 
and  manifest  force,  large  quantities  of  earth  and  sand. 
The  rights  of  the  riparian  proprietor  do  not  depend  at  all 
upon  the  question  whether  the  amount  of  increase  can  be 
definitely  measured  by  fixing  accurately  the  original  loca- 
tion of  the  bank  of  the  river.  If  the  increase  were  not 
perceptible,  after  it  had  accrued,  it  would  hardly  be  neces- 
sary that  the  title  to  it  should  be  determined  by  the  law. 
In  Lord  Tarborough's  Case  the  land  formed  by  accretion 
amounted  to  four  hundred  and  fifty  acres;  and  in  the 
noted  case  of  the  City  of  New  Orleans  against  the  United 
States  the  accretions  embraced  the  whole  river  front  of  the 
city,  and  were  of  immense  value.  There  is  an  annual  rise 
in  the  Mississippi  River,  which  continues  for  several  months. 
When  the  waters  subside  they  leave  in  some  places  large 
deposits  of  mud,  which,  in  the  course  of  successive  accu- 
mulations, reach  the  height  of  the  banks  of  the  river  and 
become  firm  land.  The  land  in  this  way  is  gradually 
formed,  inasmuch  as  it  is  the  result  of  causes  continually 
in  operation  through  a  considerable  period.  But  the  de- 
posits are  frequently  very  large.  It  is  said  that  on  one  oc- 
casion, after  the  fall  of  the  waters,  the  batture  was  ex- 
tended into  the  river  a  space  measuring  from  seventy-five  to 
eighty  feet,  and  was  covered  with  mud  to  a  depth  varying 
from  two  to  seven  feet.  In  dealing  with  this  case  the  Su- 
preme Court  discard  altogether  the  use  of  the  word  *^t?7i- 
perceptible,*'  They  say  "  the  question  is  well  settled  at 
common  law,  that  the  person  whose  land  is  bounded  by  a 
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stream  of  water,  which  changes  its  course  gradually  by 
alluvial  formations,  shall  still  hold  by  the  same  boundary, 
including  the  accumulated  soil.  No  other  rule  can  be  ap- 
plied on  just  principles.  Every  proprietor  whose  land  is 
thus  bounded  is  subject  to  loss  by  the  same  means  which 
may  add  to  his  territory;  and  as  he  is  without  remedy  for 
his  loss  in  this  way,  he  cannot  be  held  accountable  for  bis 
gain."  10  Peters,  717.  The  Court  evidently  considered 
that  the  justice  and  true  sense  of  the  rule  depended  on  the 
question,  whether  the  land  was  formed  by  the  operation 
of  causes  extending  through  a  length  of  time,  without  any 
reference  to  the  consideration  whether  the  stages  of  the 
progress  towards  the  final  result  could  be  perceived. 

It  has  been  made  a  question  in  this  case  whether  the 
patent  for  Linthicum's  Comet  did  not  take  away  from  the 
riparian  owners  the  right  to  such  accretions  as  we  have 
been  considering.  As  it  was  issued  before  the  passage  of 
the  Act  of  1862,  chapter  129,  it  is  of  course  not  affected 
by  this  statute.  If  the  land  covered  by  the  patent  had 
remained  the  property  of  the  State,  the  riparian  owners 
would  have  been  entitled  to  the  accretions  under  the  cir- 
cumstances above  mentioned.  It  was  a  valuable  right 
given  to  them  by  the  law.  It  is  needless  to  consider  in 
the  present  case,  whether  the  Legislature  could  have  di- 
vested this  right  by  changing  the  law.  It  is  very  certain 
that  no  other  department  of  the  State  Government  has 
the  power  to  do  so.  When  the  Commissioner  of  the  Land 
Office  issued  a  patent  to  Sweetzer  Linthicum,  he  merely 
sold  him  the  State's  interest  in  the  land.  He  could  not 
thereby  diminish  or  abridge  the  rights  of  the  riparian 
owners.  The  patent  is  simply  a  grant  of  land,  and  this 
grant  is  made  subject  to  all  existing  rights.  The  rights 
of  the  riparian  owners  connected  with  this  land  were  valu- 
able and  essential  parts  of  their  own  estate,  and  they 
could  not  on  any  principle  of  law  or  reason  be  deprived 
of  them,  merely  by  the  act  of  the  State  in  parting  with 
its  ownership.     We  are  not  called  upon  in  this  connexion 
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to  consider  any  theory  of  the  sovereign  rights  of  the  State. 
These  sovereign  rights  must  be  exercised  in  the  mode  and 
by  the  agencies  prescribed  by  the  Constitution.  The  only 
right  of  the  State  exerted  by  the  Land  Office  when  this 
patent  was  issued,  was  to  sell  the  land,  and  to  receive  the 
money  for  it.  When  it  is  proposed  to  take  away  from  the 
adjacent  proprietors  the  rights  in  land  covered  by  navi- 
gable waters  which  the  law  has  conferred  upon  them,  the 
question  must  be  dealt  with  by  that  department  of  the 
government,  which  alone  has  the  power  to  change  the 
law.  It  is  sufficient  for  the  present  purpose  to  say  that 
no  statute  has  been  enacted,  which  purports  to  abridge 
the  rights  of  the  riparian  proprietors  as  they  were  estab- 
lished by  the  common  law.  An  expression  to  be  found  in 
the  report  of  the  case  of  Goodaell  vs.  Lawaoriy  42  Md,y  364, 
militates  with  the  conclusions  which  we  have  reached. 
It  is  in  the  opinion  of  the  learned  Judges  of  the  Circuit 
Court  for  Somerset  County.  Speaking  of  the  Act  of  1862, 
they  say:  "Previously,  a  person's  right  to  the  accretion 
or  even  to  make  improvements  under  laws  then  existing, 
might  be  practically  destroyed  by  a  grant  from  the  State 
for  the  land  covered  by  the  water  adjacent  to  his  prem- 
ises." The  decree  of  the  Circuit  Court  was  affirmed  by 
the  Court  of  Appeals.  The  controversy  in  the  case  re- 
lated entirely  to  improvements  made  under  the  Act  of 
1862,  and  did  not  involve  in  any  way  the  right  of  accre- 
tion. Nor  does  the  opinion  of  this  Court  make  any  refer- 
ence to  this  right.  It  has  been  decided  in  Oiraud's  Les- 
see vs.  HugheSj  1  O.  &  J.,  249,  and  in  Casey's  Lessee  vs. 
InloeSy  1  Gill,  430,  that  the  right  to  make  improvements 
in  navigable  waters  granted  by  the  Act  of  1745,  chapter  9, 
section  10,  was  a  mere  privilege  of  acquiring  property  by 
reclaiming  it  from  the  water,  and  that  until  the  improve- 
ment was  completed,  no  title  was  acquired  by  the  adjacent 
owner.  And  as  a  consequence  of  this  doctrine,  it  was 
held  in  Casey  and  InloeSy  that  where  a  riparian  proprietor 
had  not  made  any  improvements  in  front  of  his  property, 
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his  right  to  make  them  was  intercepted  by  a  grant  from 
the  State  of  land  covered  by  navigable  water  bounding 
his  property.  The  Circuit  Court,  in  discussing  the  right 
to  make  improvements,  inadvertently  included  in  their 
remarks  the  right  of  accretion  which  was  founded  on  dif- 
ferent reasons. 

If  the  land  in  question  was  formed  by  gradual  acces- 
sions extending  from  the  shore  into  the  river,  it  would 
belong  to  the  riparian  proprietor ;  and  this  would  be  the 
case  notwithstanding  the  fact,  that  by  the  influence  of 
floods  and  freshets,  large  deposits  of  mud  may  have  been 
made  in  the  bed  of  the  river.  These  deposits  would,  of 
course,  materially  contribute  to  the  formation  of  land, 
and  would  hasten  the  time  when  it  would  appear  above 
the  surface  of  the  water.  But  the  leading  characteristic 
of  alluvion  is  the  gradual  extension  of  the  land  from  the 
shore  into  the  water ;  and  when  this  is  the  case,  it  is 
irrelevant  to  consider  the  causes  which,  operating  beneath 
the  surface  of  the  stream,  have  brought  about  the  result. 
On  the  other  hand,  if  land  was  formed  in  the  river,  and 
extended  inwards  towards  the  shore,  it  would  be  the 
property  of  the  plaintiff*,  with  all  its  accretions.  Under 
these  circumstances,  it  would  have  belonged  to  the  State, 
if  the  patent  had  not  been  issued ;  and  the  plaintiff  has 
of  course,  acquired  the  State's  title.  If  the  plaintiff's 
fourth  prayer  had  distinctly  left  this  question  to  the  jury, 
it  ought  to  have  been  granted ;  but  it  is  not  clear  to  us 
that  this  was  its  meaning — There  is  considerable  obscurity 
in  its  terms,  and  it  would  have  perplexed  the  jury.  The 
plaintiff's  seventh  prayer  was  properly  refused.  The  al- 
luvion was  part  and  parcel  of  the  land  bordering  on  the 
shore,  and  would  pass  to  a  grantee  without  express  men* 
tion. 

We  agree  with  the  Circuit  Court  in  all  its  rulings. 

Judgment  affirmed. 
(Decided  26tli  January,  1886.) 
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Arthur  V.  Milholland,  and  Charles  E.  Wil- 
cox, Trustees,  and  others  vs.  Louis  McLane 
Tiffany. 

Deed  from  Husband  to  Wife — Constructive  notice — Putting 
on  Inquiry — Recital — Mortgage — Affidavit  as  to  Considera- 
tion— Agent — Purchase  money  Mortgage — Subrogation. 

While  the  wife  may  under  the  Code  acquire  property  directly  from 
the  husband  during  corerture,  provided  it  be  not  in  fraud  of  the 
rights  of  creditors,  yet  the  voluntary  conveyance  to  the  "wife  is  in 
itself  sufficient  knowledge  to  put  a  purchaser  upon  the  inquiry, 
and  if  he  fails  or  refuses  to  make  the  inquiry,  he  is  chargeable  with 
the  knowledge  of  such  facts  as  the  inquiry  would  necessarily  have 
disclosed. 

When  a  deed  from  a  husband  to  his  wife  is  assailed  on  the  ground 
of  being  in  fraud  of  the  rights  of  his  creditors,  the  declaration  of 
the  husband  on  the  face  of  the  deed  that  he  has  property  sufficient 
to  pay  his  debts,  cai^not  be  considered  even  as  firima  facU  evidence 
of  the  truth  of  the  statement  thus  made. 

A  mortgage  bore  the  certificate  of  a  justice  of  the  peace  to  the  fact 
that  H.,  "  agent  of  the  within  named  mortgagee,''  appeared,  &c., 
and ''made  oath  in  due  form  of  law,  that  the  consideration  set 
forth  in  the  foregoing  mortgage  is  true  and  'bonafidt^'*  but  he  did 
not  certify  that  H.  made  oath  ihit  he  was  the  agent  of  the  mort- 
gagee.   Held  : 

1st.  That  the  mere  declaration  on  the  part  of  the  justice  of  the  peace 
that  H.  appeared  before  him  as  the  agent  of  the  mortgagee,  could 
not  be  construed  as  meaning  that  H.  made  oath  that  he  was  the 
agent. 

2nd.  That  as  the  Code  requires  the  agent  to  make  this  oath  such  a 
certificate  was  not  a  substantial  compliance  with  the  statute,  and 
the  mortgage  was  fatally  defective. 

H.  in  consideration  of  love  and  affection  conveyed  certain  real  estate 
to  his  wife,  it  being  at  the  time  incumbered  by  a  purchase  money 
mortgage.  At  the  request  of  H.  and  his  wife,  T.  advanced  money 
to  pay  the  mortgage  which  was  then  due,  and  took  from  H.  and 
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wife  a  mortgage  on  the  same  property  as  security.  H.  subsequently 
became  insolvent,  ancTupon  a  bill  fled  by  ^e  trustees  of  the  insol- 
vent, the  conveyance  to  the  wife  was  set  aside  as  in  fraud  of  his 
subsisting  creditors.  The  property  was  afterwards  sold  by  the 
order  of  the  insolvent  Court  In  a  contest  as  to  whether  T.  was 
entitled  to  the  proceeds  of  the  sale  as  against  the  creditors  of  H., 
it  was  Held  : 

That  although  the  mortgage  of  T.  was  fatally  defective  as  against 
the  creditors  of  H.,  yet  having  at  the  request  of  H.  and  wife  ad- 
vanced the  money  to  pay  the  purchase  money  mortgage,  he  was 
entitled  as  against  said  creditors  to  be  substituted  to  the  rights  of 
the  prior  incumbrancer,  there  being  no  intervening  rights  or  incum- 
brances. 

Appeal  from  the  Court  of  Common  Pleas,  in  Insolvency. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Tellott, 
Robinson,  Irving,  and  Bryan,  J. 

James  McColgan,  and  Michael  A.  Mulling  for  the  appel- 
lants. 

Henry  C.  Kennard,  and  S.  Teackle  WaUis,  for  the  ap- 
pellee. 

Robinson,  J.,  delivered  Ihe  opinion  of  the  Court. 

The  facts  in  this  case  are  simply  these : — Hand,  in  con- 
sideration of  love  and  affection,  conveyed  to  his  wife  the 
property  out  of  which  this  controversy  has  arisen.  At 
the  time  of  the  execution  of  this  voluntary  conveyance, 
the  property  was  mortgaged  to  Frederick  J.  Brown,  trus- 
tee, to  secure  the  payment  of  unpaid  purchase,  money. 
The  appellee.  Tiffany,  at  the  request  of  Hand,  paid  the 
purchase  mortgage,  the  same  being  due,  and  took  from 
Hand  and  wife  a  mortgage  on  the  same  property  as  secu- 
rity.    Hand  subsequently  became  insolvent,  and  upon  a 
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bill  filed  by  the  insolvent's  trustees,  the  conveyance  to  the 
wife  was  set  aside  as  being  in  fraud  of  the  rights  of  his 
subsisting  creditors.  The  property  was  afterwards  sold 
by  the  order  of  the  insolvent  Court,  and  the  proceeds  of 
sale  are  claimed  on  the  one  hand  by  the  creditors  of  Hand ; 
and  on  the  other  by  the  appellee  as  a  honafide  purchaser, 
under  his  mortgage  without  notice  that  the  deed  to  the 
wife  was  fraudulent.  If  the  appellee  is  to  be  considered 
as  a  honaflde  purchaser  without  notice,  then  there  is  an 
end  to  the  question,  for  it  is  clear,  that  such  a  purchaser 
both  under  the  Statute  of  Elizabeth  and  under  our  Code 
is  protected.  It  is  not  contended  that  the  appellee  had 
in  fact  any  actual  knowledge  as  to  the  fraudulent  charac- 
ter of  the  deed,  but  the  argument  is,  while  the  wife  may 
under  the  Code  acquire  property  directly  from  the  hus- 
band during  coverture,  provided  it  be  not  in  fraud  of  the 
rights  of  creditors,  yet  the  voluntary  conveyance  to  the 
wife  is  in  itself  sufficient  knowledge  to  put  a  purchaser 
upon  the  inquiry,  and  if  he  fails  or  refuses  to  make  the 
inquiry,  he  is  chargeable  with  the  knowledge  of  such  facts 
as  the  inquiry  would  necessarily  have  disclosed.  And 
since  the  decision  in  Chreen  vs.  Early  and  Tonmahendy  Oar- 
nishees,  39  Md.,  223,  this  is  no  longer  an  open  question. 
In  that  case,  it  was  expressly  decided  that  the  purchaser 
of  property  thus  acquired  by  the  wife  under  the  Code, 
"  was  bound  to  know  that  the  property  was  liable  to  the 
husband's  debts,  if  there  was  no  other  sufficient  prop- 
erty with  which  they  could  be  paid ;  and  with  this  know- 
ledge," say  the  Court,  "he  was  put  upon  inquiry  as  to  the 
existence  and  extent  of  the  debts  for  which  the  property 
might  be  liable."  We  see  no  reason  to  qualify  in  any 
manner  the  decision  thus  made  ;  on  the  contrary,  it  is  but 
a  just  and  proper  construction  of  the  Code,  having  regard 
to  the  rights  of  creditors  which  the  Legislature  obviously 
intended  to  protect. 

Conveyances  founded  upon  the  consideration  of  blood 
or  marriage,  are,  we  admit,  sanctioned  by  the  law,  and  it 
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has  been  held,  that  such  conveyances  are  not  in  themselves 
8u£ScieQt  under  the  Statute  of  Elizabeth^  to  put  a  pur* 
chaser  upon  the  inquiry  as  to  their  good  faith, — that  he 
has  the  right  to  rely  upon  the  presumption  that  they  were 
honestly  made  in  the  absence  of  evidence  to  the  contrary. 
But  there  is  this  difference  between  the  Statute  of  Eliza- 
beth and  our  Code ;  the  husband  could  not  under  the 
English  Statute  nor  by  the  common  law  convey  his  prop- 
erty directly  to  his  wife,  while  under  our  Code  he  may  do 
so,  provided,  however,  says  the  Legislature,  that  such 
conveyances  are  not  in  fraud  of  the  rights  of  subsisting 
creditors.  He  could,  it  is  true,  convey  his  property  to  a 
trustee  for  the  use  and  benefit  of  his  wife  under  the  Eng- 
lish Statute,  but  the  property  in  the  hands  of  the  trustee 
was  still  liable  for  his  debts.  And  such  are  the  relations 
between  husband  and  wife,  that  in  dealing  with  a  volun- 
tary  conveyance  made  to  the  wife  under  the  Code,  Courts 
ought  to  be  watchful  to  see  that  they  are  not  mere  contri- 
vances to  put  the  property  of  the  husband  beyond  the 
reach  of  his  creditors.  And  it  does  seem  to  us,  that  com- 
mon justice  to  the  creditors,  requires,  that  such  convey- 
ances should  in  themselves  be  sufficient  to  put  a  purchaser 
from  the  wife  upon  the  inquiry.  To  hold  otherwise,  to 
say,  the  wife  may  in  the  next  moment  sell  the  property, 
and  the  purchaser  is  under  no  obligation  to  know,  or  even 
make  the  inquiry  whether  the  conveyance  to  her,  be  in 
fraud  of  creditors,  would  be  to  put  it  in  the  power  of  a 
bankrupt  and  dishonest  husband  to  cheat  and  defraud  his 
creditors  at  will. 

This  construction  may,  we  are  aware,  somewhat  embar- 
rass the  alienation  of  property  thus  acquired  by  the  wife, 
but  this  inconvenience  weighs  but  little  when  considered 
in  comparison  with  the  evils  which  must  necessarily  result 
from  the  construction  contended  for  by  the  appellee.  We 
have  said  thus  much,  not  that  it  is  necessary  in  the  view 
we  take  of  this  case,  but  because  it  seems  both  from  the 
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argument  of  the  appellee  and  the  opinion  of  the  learned 
Judge  below,  that  there  has  been  a  misunderstanding  as 
to  the  decision  in  Green  vs.  Early  and  Townshend. 

We  shall  not  stop  to  consider  whether  the  appellee  did 
in  fact  make  the  inquiry  such  as  the  law  requires,  except 
to  say  in  passing,  that  the  declaration  of  Hand  on  the  face 
of  the  deed,  that  he  owed  no  debts,  except  such  as  were 
'*  amply  provided  for,"  is  not  such  a  declaration' as  the 
appellee  had  any  right  to  rely  on.  There  are  recitals  in 
a  deed,  such  as  the  consideration  and  other  like  matters, 
which  for  obvious  reasons,  are  presumed  to  be  true.  But 
when  a  deed  from  a  husband  to  his  wife,  is  assailed  on  the 
ground  of  being  in  fraud  of  the  rights  of  his  creditors, 
the  declaration  by  the  husband  on  the  face  of  the  deed, 
that  he  has  property  su£Scient  to  pay  his  debts,  cannot  be 
considered  even  as  prima  facie  evidence  of  the  truth  of 
the  statement  thus  made. 

But  independent  altogether  of  these  views,  the  mort- 
gage under  which  the  appellee  claims  is  in  our  opinion 
fatally  defective.  No  mortgage  in  this  State  is  valid  ex- 
cept as  between  the  parties,  unless  the  mortgagee  makes 
oath  that  the  consideration  is  true  and  bonajide,  and  if 
the  oath  is  made  by  an  agent,  such  agent  must  in  addi- 
tion to  the  above  a£Sdavit  as  to  the  consideration,  make 
oath  also  that  he  is  the  agent  of  the  mortgagee — the  ob- 
ject being  of  course  to  prevent  persons  making  oath  as  to 
the  consideration,  who  were  not  in  fact  the  agents  of  the 
mortgagees.  But  be  the  object  as  it  may,  such  are  the 
plain  and  imperative  requirements  of  the  statute.  Now, 
in  the  mortgage  before  us,  the  justice  of  the  peace  certi- 
fies, that  "  W.  Gilmor  Hoffman,  agent  of  the  within  named 
mortgagee"  appeared,  &c.,  '^and  made  oath  in  due  form 
of  law,  that  the  consideration  set  forth  in  the  foregoing 
mortgage,  is  true  and  bonajide,"  but  he  does  not  certify 
that  Mr.  Hoffman  made  oath  that  he  was  the  agent  of  the 
mortgagee.     The  mere  declaration  on  the  part  of  the  jus- 
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tice  of  the  peace  that  he  appeared  before  him  as  the  agent 
of  the  appellee y  cannot  be  construed  as  meaning  that  W. 
Gilmor  Hoffman  made  oath  that  he  was  the  agent  And 
as  the  Code  requires  the  agent  to  make  this  oath,  such  a 
certificate  is  not  a  substantial  compliance  with  the  statute. 
We  have  no  right  to  disregard  or  fritter  away  this  plain 
and  explicit  requirement  of  the  statute.  It  is  the  law 
not  only  unto  the  parties,  but  also  unto  ourselves. 

But  although  the  appellee  is  not  a  bona  fide  purchaser 
without  notice,  we  see  no  reason  why  he  should  not  be 
substituted  to  the  rights  of  the  purchase  mortgage.  The 
law  of  substitution,  is  not  founded  on  contract  or  agree- 
ment, but  upon  the  equitable  powers  of  the  Court  It  is 
in  the  nature  of  equitable  relief,  to  protect  a  meritorious 
creditor^  who  has  paid  the  debt  of  another,  against  loss 
and  damage.  We  say  meritorious^  because  it  will  not  be 
applied  in  behalf  of  a  mere  stranger,  who  officionsly  med- 
dles with  a  matter,  which  in  no  manner  concerns  him.  In 
most  cases,  it  is  applied  in  behalf  of  one,  who  was  under 
an  obligation  of  some  kind,  to  pay  the  debt  of  another, 
as  a  surety,  who  is  obliged  to  pay  the  debt  of  his  prin- 
cipal, or  one  who  is  obliged  to  pay  a  lien  or  incumbrance 
on  property  purchased  by  him.  But  it  is  not  necessarily 
confined  to  these  cases,  but  may  be  applied  on  equitable 
principles  in  behalf  of  one,  who  at  the  instance  and  re- 
quest of  the  debtor,  pays  a  lien  or  incumbrance  which  he 
was  under  no  legal  obligation  to  pay,  provided  it  does  not 
interfere  with  intervening  rights  and  incumbrances.  It 
will  not,  of  course,  be  applied  as  against  superior  or  equal 
equities.  There  being  no  intervening  liens  in  this  case, 
the  question  whether  the  appellee  is  entitled  to  be  substi- 
tuted to  the  rights  of  the  purchase  mortgage,  depends 
upon  whether  he  is  to  be  considered  as  a  m^re  volunteer ^ 
and  if  not  a  volunteer,  whether  he  is  upon  equitable  prin- 
ciples entitled  to  such  substitution  as  against  the  subsist- 
ing creditors  of  Hand,  the  grantor.     We  say  subsisting 
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creditors,  because  the  deed  to  the  wife,  although  fraudu- 
lent (is  to  them,  is  valid  as  against  his  subseqtient  creditors, 
there  being  no  evidence  that  it  was  made  with  a  fraudu- 
lent purpose. 

Now  the  appellee  is  not,  we  think,  to  be  considered  as 
a  mere  volunteer  in  the  legal  sense  of  that  term.  He 
was  under  no  obligation,  it  is  true,  to  pay  the  mortg;age, 
but  it  was  due,  and  Hand  and  wife  were  unable  to  pay  it. 
In  this  condition  of  things  they  applied  to  the  appellee, 
and  at  their  request  he  advanced  the  money  and  paid  it. 
He  is  not  therefore  a  meddler,  one  who  o£Sciously  intruded 
himself  between  the  debtor  and  creditor.  If  this  be  so, 
then  the  question  is,  whether  he  is  upon  principles  of  jus- 
tice and  equity,  entitled  to  stand  in  the  shoes  of  the  mort- 
gagee as  against  the  creditors  of  Hand,  the  mortgagor. 
And  this,  we  think,  is  equally  clear.  The  purchase  mort- 
gage which  he  paid  was  a  prior  lien  on  the  property,  and 
was  under  any  circumstances  entitled  to  priority  of  pay- 
ment. What  these  appellants  complained  of,  was  that 
the  voluntary  conveyance  to  the  wife,  was  in  prejudice  of 
their  rights  as  creditors,  and  on  this  ground  it  was  de- 
clared invalid.  All  they  have  a  right  now  to  ask,  is  that 
the  property  shall  be  subject  to  the  payment  of  their 
claims  in  the  same  manner  and  to  the  same  extent  it  was 
before  the  execution  of  the  deed.  In  other  words,  that  it 
shall  not  be  diverted  by  means  of  fraud,  from  the  pay- 
ment of  the  grantor's  debts.  Now  if  the  wife  had  paid 
the  purchase  mortgage  in  good  faith  as  grantee  under  the 
voluntary  conveyance,  she  would  beyond  question,  have 
been  entitled  to  be  substituted  to  the  rights  of  the  mort- 
gagee, for  while  a  fraudulent  grantee,  with  actual  know- 
ledge of  the  fraud  will  not  be  so  entitled,  because  he  is 
considered  as  a  particeps  criminis,  yet  it  is  well  settled 
that  a  conveyance  not  tainted  with  actttal  fraud,  but 
which  is  fraudulent  by  construction  of  law,  will  be  allowed 
to  stand  as  security  for  the  money  advanced  by  the  gran- 
tee in  good  faith,  to  pay  off  incumbrances  on  the  property. 
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Upon  the  same  principle,  one  who  in  good  faith  pays 
off  an  incumbrance  at  the  request  of  both  the  grantor 
afid  grantee,  taking  at  the  time  a  mortgage  on  the  prop- 
erty as  security,  which,  however,  turns  out  to  be  defective, 
ought  to  be  substituted  to  the  rights  of  the  incumbrancer, 
unless  such  substitution  would  operate  to  the  prejudice  of 
superior  or  equal  equities.  No  injustice  is  done  to  the 
appellant  creditors  by  substituting  the  appellee  to  the 
rights  of  the  purchase  mortgage.  The  property  still  re- 
mains subject  to  the  payment  of  their  debts  in  the  same 
manner  and  to  the  same  extent  as  if  the  voluntary  con- 
veyance had  not  been  made,  and  the  purchase  mortgage 
had  not  been  paid.  On  the  other  hand,  unless  he  is  so 
substituted  the  appellee  must  necessarily  lose  the  money 
advanced  and  paid  by  him  on  account  of  the  mortgage ; 
and  the  payment  thus  made  would  enure  to  the  benefit  of 
Hand's  subsisting  creditors.  It  does  seem  to  us,  therefore, 
that  he  is  upon  the  plainest  principles  of  justice,  entitled 
to  the  right  of  substitution. 

There  is  no  case  in  this  State,  we  believe,  precisely  in 
point,  but  the  conclusion  we  have  reached  is  fully  sus- 
tained not  only  by  the  text  books,  but  also  by  well  con- 
sidered cases  in  other  States.  In  Sheldon  on  Subrogation^ 
sec,  8,  the  author  says : 

"Where  money  has  been  loaned  upon  a  defective  mort- 
gage for  the  purpose  of  discharging  a  prior  valid  incum- 
brance, and  has  actually  been  so  applied,  the  mortgagee 
may  be  subrogated  to  the  rights  of  the  prior  incumbrancer 
whom  he  has  thus  satisfied,  there  being  no  intervening 
incumbrances."  In  support  of  the  text,  reference  is  made 
to  quite  a  number  of  cases.  In  Levy  vs.  Martin,  48  Wis- 
consiny  199,  the  plaintiff  at  the  request  of  the  executors, 
advanced  the  money  to  pay  a  mortgage  on  the  lands  of 
the  testator,  and  took  as  security  a  mortgage  on  the  same 
lands  made  by  the  executors  in  pursuance  of  a  license  of 
the  County  Court,  which  was,  however,  invalid,  and  it  was 
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held,  that  the  plaintiff  was  entitled  to  the  rights  of  the 
prior  mortgagee.  Colb,  J.,  said,  'Hhe  plaintiff  loaned  his 
money  at  the  solicitation  of  the  executors  to  take  it  up  and 
relieve  the  estate.  It  is  true,  the  plaintiff  took  from  the 
executors  at  the  time,  the  $800  mortgage  in  suit,  relying 
upon  the  validity  of  the  license  of  the  probate  Court  of 
Racine  County.  But  it  is  conceded  that  this  license  is 
defective  and  does  not  bind  the  heirs ;  consequently  the 
security  upon  which  the  plaintiff  relied  has  practically 
failed.  Still  his  money  has  been  applied  to  the  discharge 
of  just  debts  against  the  estate,  and  he  has  the  prior  right 
to  be  reimbursed  out  of  the  estate  to  the  extent  of  the 
incumbrances  which  he  has  removed." 

Upon  the  same  principle  in  Oilbert  vs.  Gilherty  et  al,^  39 
Iowa,  657,  where  the  plaintiff  loaned  money  to  discharge 
a  prior  incumbrance,  and  took  as  security  a  mortgage 
which  turned  out  not  to  be  binding  as  against  the  heirs, 
it  was  held,  that  the  plaintiff  was  entitled  to  be  subro- 
gated to  the  rights  of  the  prior  incumbrancer. 

And  again  in  Snelling  vs.  MclntyrCy  6  Abbott's  New 
CcLses,  469,  where  the  husband  and  wife  united  in  a  mort- 
gage to  secure  the  payment  of  money  advanced  by  the 
plaintiff  to  pay  a  prior  mortgage  upon  the  same  premises, 
made  by  the  husband  before  his  marriage,  and  the  wife 
afterwards,  upon  a  bill  to  foreclose  the  mortgage,  set  up 
the  plea  of  infancy,  it  was  held,  that  the  plaintiff,  was 
entitled  to  be  subrogated  to  the  rights  of  the  mortgagee 
under  the  first  mortgage,  even  as  against  the  dower  rights 
of  the  wife. 

In  Barnes,  et  al.  vs.  Mott,  64  N.  Z,  397,  Allen,  J.,  said, 
"the  doctrine  of  subrogation  or  substitution,  at  first  applied 
in  behalf  of  those  who  were  bound  by  the  original  security 
with  the  principal  debtor,  has  been  greatly  extended,  and 
the  principle,  modified  to  meet  the  circumstances  of  cases 
as  they  have  arisen,  has  been  applied  in  favor  of  volun- 
teers intervening  subsequent  to  the  original  obligation. 


Digitized  by  VjOOQIC 


464  MARYLAND  REPORTS, 


MilhoUand  and  Wilcox,  Trustees,  et  al  vs.  Tiffany. 

and  as  between  different  classes  of  securities,  and  in  mar- 
shalling of  assets,  and  prescribing  the  order  in  which 
property  and  funds  shall  be  subjected  to  the  discharge  of 
different  classes  of  obligations,  and  as  between  different 
classes  of  creditors,  so  as  to  do  substantial  justice  and  equity 
in  each  case." 

We  may  also  refer  to  Dixon  on  Subrogation^  166;  Shel- 
don on  Subrogation,  sec.  20;  Hadetony  et  al.  vs.  Lesure, 
9  Allen,  24;  Payne  vs.  Hathaway,  3  Vermont,  212;  Dil- 
lon vs.  Byrne,  5  CaL,  455,  and  Birrell  vs.  Schie,  et  al.,  9 
Cal,  104. 

We  are  not  to  be  understood  as  adopting  all  that  was 
said  in  these  cases,  and  have  referred  to  them  to  show  how 
far  the  Courts  in  this  country  have  gone  in  extending  the 
right  of  substitution.  We  rest  our  decision  on  the  ground, 
that  after  the  voluntary  conveyance  from  Hand  to  his 
wife,  the  appellee  at  their  request,  advanced  the  money 
to  pay  the  purchase  mortgage  which  was  a  prior  lien  on 
the  property,  taking  at  the  time  a  mortgage  on  the  same 
property  as  security,  which  turns  out  to  be  defective,  and 
as  there  are  no  intervening  rights  or  incumbrances,  he  is 
entitled  as  against  the  subsisting  creditors  of  Hand  to  be 
substituted  to  the  rights  of  the  purchase  money  mortgage. 
And  although  the  mortgage  was  released,  and  the  debt 
may  be  considered  at  law  as  extinguished,  yet  it  will  not 
be  so  regarded  in  equity,  if  contrary  to  equity  to  so  re- 
gard it.  On  the  contrary,  the  debt  may  still  be  con- 
sidered to  exist  for  the  benefit  of  the  appellee  who  ad- 
vanced the  money  to  pay  it,  and  the  mortgage  may  still 
be  considered  in  force  so  far  as  it  may  be  necessary  for 
his  security. 

We  have  not  overlooked  the  cases  of  Woollen's  ExWs 
vs.  Hillen's  Exr,  9  Gill,  185;  Alderson  vs.  Ames,  et  dL,  6 
Md.,  52;  Neidig  vs.  White/ord,  29  Md.,  178,  and  Heuis- 
ler  vs.  Nickum,  38  Md.,  270.  In  these  cases,  it  was  held, 
the  right  to  substitution  did  not  apply,  because  of  the 
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rights  and  equities  of  intervening  incumbrancers ;  or  as  in 
Alderson  V8,  Ames,  et  al.,  and  Heuisler  vs.  Nickum,  be- 
cause the  money  advanced  was  applied  to  the  payment  of 
a  vendor's  lien, — a  lien  which  could  pass  only  by  express 
assignment. 

For  these  reasons,  the  order  of  the  Court  passed  24th 
April,  1885,  ratifying  account  B,  in  which  the  appellee 
was  allowed  the  sum  of  $3849.77  out  of  the  proceeds  of 
sale  on  account  of  the  money  advanced  by  him  to  pay  the 
purchase  mortgage,  in  preference  to  the  claims  of  the 
subsisting  and  subsequent  creditors  of  Hand,  will  be  af- 
firmed . 

Order  affirmed. 
(Decided  27th  January,  1886.) 


Peter  L.   Lineweaver,  Surviving  Partner,  Ac.  vs. 
David  W.  Slagle. 

Limited  partnership — Renewal — Special  partner — What  con- 
stitutes a  Payment  of  the  Special  partner^s  Capital — Sow 
the  Payment  may  be  made — Certified  Check — Art.  72,  sec. 
17,  of  the  Code — General  partner — Illegal  preference — 
Question  of  intent — Presumption  of  Law — Evidence. 

H.,  M.  and  S.  formed  a  partnership  under  the  firm  name  of  H.,  M.  & 
Co.,  to  carry  on  a  general  commission  business  in  the  City  of  Balti- 
more, in  which  S.  became  a  special  partner  and  contributed  $5000 
capital.  This  partnership  by  its  terms  ended  on  the  14th  of  March, 
1882.  On  the  15th  of  March,  1882,  the  same  parties  executed  and 
acknowledged  the  following  certificate :  "  Be  it  remembered,  and 
it  is  hereby  certified,  that  we,  H.  and  M.  as  general  partners,  and 
S.  as  special  partner,  and  all  residing  in  the  City  of  Baltimore,  in 
the  State  of  Maryland,  have  formed  and  entered  into  a  limited 
partnership  under  the  name  or  firm  of  H.,  M.  <&  Co.,  and  intend  to 
30  T.  64. 
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transact  a  general  commission  business  in  the  City  of  Baltimore. 
The  said  S.  has  contributed  $10,000  to  the  capital  of  the  firm,  and 
the  partnership  is  to  commence  on  the  15th  day  of  March,  1882, 
and  is  to  terminate  on  the  28th  day  of  February,  1885."    Held  : 

That  the  change  in  the  amount  of  the  capital  to  be  contributed  by 
the  special  partner,  from  $5000  to  $10,000,  made  this  in  legal  con- 
templation a  new  partnership,  and  not  a  renewal  or  continuance  of 
the  old  one.  And  the  right  of  S.  to  hold  the  position  of  a  special 
partner  in  this  partnership  was  in  no  wise  aided  or  affected  by  the 
fact  that  he  was  such  in  the  old  one. 

On  the  15th  of  March,  1882,  the  day  on  which  the  certificate  was 
signed,  S.  gave  to  the  firm  of  H.,  M.  &  Co.  a  certified  check  for 
$10,000,  which  was  on  the  same  day  deposited  in  bank,  and  passed 
to  the  credit  of  the  firm.  Afterwards  on  the  same  day,  the  firm 
gave  S.  its  check  on  the  same  bank  for  $6500;  and  three  days  after- 
ward, the  firm  by  another  check  paid  him  the  sum  of  $1119.16. 
These  two  checks  aggregating  the  sum  of  $7619.16,  were  for  the 
cash  appearing  to  the  credit  of  S.  on  the  books  of  the  old  firm  for 
his  original  capital  of  $5000,  and  the  profits  thereon;  but  the  cash 
thereby  appearing  to  be  on  hand  was  theoretical  merely,  and  the 
actual  cash  was  scattered  over  the  country  in  the  shape  of  debts 
and  accounts  due  the  firm,  and  was  not  collected  until  some  time 
after  the  new  firm  had  been  in  operation.  On  a  subsequent  fiiilure 
of  the  firm,  it  was  Held  : 

1st.  That  the  sum  of  $10,000  was  not  contributed  by  S.  in  cash.  The 
sum  of  $2880.84  only  was  so  contributed,  while  the  balance,  amount- 
ing to  $7619.16,  was  in  fact  represented  by  his  interest  in  the  un- 
collected and  unrealized  assets  of  the  old  firm,  taken  at  a  valua- 
tion which  was  guaranteed  by  that  firm. 

2nd.  That  this  could  not  be  accepted  as  an  equivalent  for  the  cash 
which  the  law  requires. 

8rd.  That  the  statement  in  the  certificate  and  afiSdavit  that  S.  had 
made  this  contribution  of  $10,000  was  in  legal  contemplation,  a 
"  false  statement,"  no  matter  in  what  good  faith  or  with  what  honest 
intentions  he  and  his  associates  may  have  acted. 

4th.  That  the  failure  of  S.  to  contribute  the  whole  $10,000  in  cash, 
made  him  liable  to  the  creditors  of  the  new  firm  of  H.,  M.  &  Co., 
as  a  general  partner. 

5th.  That  payment  by  a  certified  check  on  a  bank  in  good  standing, 
which  the  bank  actually  pays,  is  a  good  mode  of  payment  under 
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the  law  of  limited  partnersliip,  and  the  mere  fact  that  a  special 
partner  has  paid  his  contribution  by  such  a  check  does  not  make 
him  a  general  partner. 

On  the  24th  of  April,  1884,  only  five  days  before  the  firm  failed,  H. 
and  M.  conveyed  a  house  and  lot  which  belonged  to  the  firm,  and 
stood  in  their  names,  to  the  firm  of  C.  W.  S.  &  Co.,  of  which  S.  was 
a  member,  for  the  consideration  of  $2485.62,  of  which  $1985.62 
consisted  of  loans  with  interest  thereon,  previously  made  by  8.  <fc 
Co.,  to  the  grantors.    Held  : 

Ist  That  if  at  the  time  this  deed  was  made,  H.  and  M.  knew  their 
firm  was  insolvent,  or  could,  by  the  exercise  of  reasonable  diligence, 
have  discovered  its  condition,  and  if  S.  also  knew  the  true  condi- 
tion of  said  firm,  or  could  have  discovered  it  by  the  exercise  of 
reasonable  diligence,  without  interfering  with  the  conduct  of  the 
firm's  business,  then  the  deed  was  made  with  the  intent  to  prefer 
the  grantees  therein,  and  having  been  made  to  S.  himself  and 
others,  it  must  be  presumed  to  haVe  been  made  with  his  concur- 
rence, and  ho  therefore  by  virtue  of  the  seventeenth  section,  of  Arti- 
cle seventy-two,  of  the  Code,  became  liable  as  a  general  partner. 

2nd.  That  upon  the  facts  stated  the  law  would  presume  the  intent  to 
prefer,  and  such  intent  need  not  be  proved  as  an  independent  fact. 

Where  the  law  imputes  an  intent  from  the  acts  done  by  a  party,  his 
testimony  as  to  what  his  intention  was  in  doing  the  acts  cannot  be 
received  in  evidence. 

Appeal  from  the  Court  of  Common  Pleas. 

By  agreement  of  counsel  in  the  Court  below,  a  jury  trial 
was  waived,  and  the  case  was  tried  before  the  Court. 
The  case  is  stated  in  the  opinion  of  this  Court. 

Exception. — So  much  of  the  exception  as  relates  to  the 
admissibility  of  evidence  is  sufficiently  stated  in  the  opin- 
ion of  the  Court.  The  plaintiff  offered  the  four  following 
prayers,  in  addition  to  others  which  were  conceded  or 
granted,  and  are  therefore  omitted: 

2.  The  Court  find  as  matter  of  law,  that  if  it  finds  that 
David  W.  Slagle,  one  of  the  defendants,  for  the  purpose 
of  contributing  his  capital  to  the  firm  of  Hopkins,  Mat- 
thews &  Co.,  formed  on  the  15th  day  of  March,  1882,  paid 
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to  said  firm  the  check  of  Charles  W.  Slagle  &  Co.  for 
|10,000,  offered  in  evidence,  and  that  the  said  firm  of 
Hopkins,  Matthews  &  Co.,  out  of  the  funds  received  for 
said  check,  repaid  to  the  said  David  W.  Slagle  on  the 
15th  of  March,  1882,  the  sum  of  $6500,  and  on  the  18th 
day  of  March,  1882,  the  sum  of  $1119.16,  making  in  all 
the  sum  of  $7619.16,  and  shall  further  find  that  the  said 
sum  of  $7619.16,  was  paid  to  said  D.  W.  Slagle  as  the 
amount  steading  to  his  credit  on  the  hooks  of  a  former 
firm  of  Hopkins,  Matthews  &  Co.,  and  that  the  new  firm 
of  Hopkins,  Matthews  &  Co.,  formed  on  the  15th  of  March, 
1882,  continued  the  business  of  the  old  firm,  and  under- 
took the  liquidation  of  its  affairs,  and  that  the  new  firm 
kept  a  separate  account  of  the  liquidation  of  the  afiairs  of 
the  old  firm,  and  that  such  liquidation  failed  to  be  realized 
for  account  of  the  said  David  W.  Slagle,  the  said  amount 
of  $7619.16,  so  repaid  to  him  as  above  mentioned,  and 
fell  short,  then  there  never  was  a  legal  contribution  by 
David  W.  Slagle  of  his  special  capital  of  $10,000  to  the 
firm  formed  March  15th,  1882,  and  the  verdict  must  be 
against  all  of  the  defendants  for  the  amount  set  forth  in 
the  plaintiff's  first  prayer. 

5.  The  Court  finds  as  a  matter  of  law,  that  if  it  finds 
that  the  $10,000  of  special  capital,  which  was  to  have 
been  contributed  by  David  W.  Slagle  to  said  firm  of  Hop- 
kins, Matthews  &  Co.,  was  not  paid  in  by  him  in  money, 
but  to  make  said  contribution  he  passed  to  said  firm  the 
check  of  Charles  W.  Slagle  &  Co.,  for  $10,000,  in  evidence 
in  this  case,  drawn  upon  the  Citizens'  National  Bank,  and 
that  said  check  was,  on  the  day  on  which  it  was  received, 
deposited  by  said  firm  of  Hopkins,  Matthews  &  Co.,  in 
their  account  in  said  bank,  and  that  on  the  same  day  the 
said  firm  drew  for  the  benefit  of  David  W.  Slagle,  and 
delivered  to  him,  their  check  for  $6500,  offered  in  evi- 
dence, against  their  said  bank  account,  and  that  said  check 
for  $6500,  was  paid  by  said  bank,  and   charged  by  it. 
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against  the  said  account  of  Hopkins,  Matthews  &  Co., 
and  that  at  the  time  the  said  check  for  $6500  was  paid  by 
said  bank,  there  were  not  funds  enough  to  the  credit  of 
Hopkins,  Matthews  &  Ck>.,  in  said  bank,  to  pay  said  $6600 
check,  except  in  whole  or  in  large  part  out  of  the  credit 
produced  by  the  deposit  of  said  $10,000  check,  then  the 
verdict  should  be  for  the  plaintiff  against  all  the  defend- 
ants for  the  amount  set  forth  in  the  plaintiff's  first  prayer. 

8.  The  Court  finds,  as  matter  of  law,  that  if  ^it  shall  find 
that  on  the  26th  day  of  April,  1884,  the  said  firm  of  Hop- 
kins, Matthews  &  Co.,  formed  on  the  15th  day  of  March, 
1882,  and  the  said  Luther  W.  Hopkins  and  Charles  T. 
Matthews  were  insolvent,  or  were  unable  to  pay  all  their 
debts  as  they  should  fall  due  in  the  regular  course  of 
business,  and  knew  their  true  condition,  or  could,  by  the 
exercise  of  reasonable  diligence,  have  discovered  it;  and 
that  on  the  said  day  the  said  firm  of  Hopkins,  Matthews 
&  Co.  paid  the  defendant,  David  W.  Slagle,  the  sum  of 
$1030  in  payment  of  a  pre-existing  indebtedness  then 
overdue,  of  the  said  firm  of  Hopkins,  Matthews  &  Co.  to 
said  David  W.  Slagle,  then  the  said  payment  was  made 
with  the  concurrence  of  said  David  W.  Slagle,  and  with 
the  intent  to  give  a  preference  to  him,  and  the  verdict 
should  be  for  the  plaintiff  against  all  the  defendants  for 
the  amount  set  forth  in  the  plaintiff's  first  prayer. 

9.  The  Court  finds,  as  matter  of  law,  that  if  it  shall 
find  that  on  the  26th  day  of  April,  1884,  the  firm  of 
Hopkins,  Matthews  &  Co.,  formed  on  March  15th,  1882, 
paid  the  defendant,  David  W.  Slagle,  the  sum  of  $1030 
for  a  then  overdue  indebtedness,  then  the  verdict  should 
be  for  the  plaintiff  against  all  the  defendants  for  the 
amount  set  forth  in  the  plaintiff's  first  prayer;  provided 
they  further  find  that  the  said  firm  of  Hopkins,  Matthews 
&  Co.,  at  the  time  of  such  payment,  was  not  possessed  of 
capital  apart  from  the  sum  contributed  by  the  special 
partner,  to  make  said  payment  of  April  26th,  1884. 


Digitized  by  VjOOQIC 


470  MARYLAND  REPORTS. 


Lineweaver  w.  Slagle. 


And  the  defendants  prayed  the  Court  to  rule  as  matter 
of  law,  as  follows: 

3.  That  if  the  Court  shall  find  that  the  first  firm  of 
Hopkins,  Matthews  &  Co.,  sold  all  their  assets  in  good 
faith  to  the  second  firm  of  Hopkins,  Matthews  &  Co., 
(and  the  members  of  which  said  second  firm  are  the  de- 
fendants in  this  case,)  upon  terms  that  the  said  second 
firm  should  assume  and  pay  all  the  debts  and  liabilities  of 
the  first  firm ;  and  that  the  first  firm  did  guarantee  the 
goodness  of  its  assets,  and  their  sufficiency  to  pay  all  said 
debts  and  liabilities  as  they  stood  credited  on  the  books  of 
said  first  firm,  including  the  capital  and  profits  as  they 
stood  credited  on  the  books  of  the  first  firm  to  David  W. 
Slagle;  and  that  said  agreement  was  fully  carried  out  in 
good  faith  upon  both  sides ;  provided  that  that  was  not 
done  with  the  understanding  or  intent  prior  to  or  at  the 
formation  of  the  second  partnership,  to  make  his  contri- 
bution to  the  new  firm  partly  cash  and  partly  assets  of  the 
old  firm;  that  then  the  payment  to  said  David  W*  Slagle 
by  the  said  second  firm  of  the  sums  so  standing  to  his 
credit  on  the  books  of  the  first  firm  in  due  course  of  liqui- 
dation, of  the  accounts  between  the  said  two  firms,  did 
not  constitute  said  David  W.  Slagle  a  general  partner  of 
said  second  firm  of  Hopkins,  Matthews  &  Co. 

4.  That  if  the  Court  shall  find  that  before  signing  an 
acknowledgment  of  the  certificate  of  partnership,  and 
the  making  of  the  affidavit  thereto,  dated  16th  March, 
1882,  given  in  evidence  by  the  plaintiff,  the  capital  stock 
contributed  by  the  special  partner,  David  W.  Slagle,  had 
been  paid  by  a  check  upon  the  Citizens'  National  Bank, 
dated  on  the  day  of  the  signing  and  acknowledgment  of 
said  certificate  of  partnership,  and  the  making  of  the  affi- 
davit thereto,  which  check  had  been  already  duly  certified 
by  said  bank  upon  that  day  and  before  the  signing  and 
acknowledgment  of  said  certificate  of  partnership,  and  the 
making  of  the  affidavit  thereto,  and  upon  that  same  day 
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the  Baid  check  was  deposited  in  said  bank  to  the  credit  of 
said  partnership,  and  by  the  said  bank  credited  to  said 
partnership  on  that  day,  and  that  said  bank  was  then  in 
good  standing,  and  actually  paid  said  check  by  crediting 
it  to  said  partnership  on  that  day,  then  the  payment  of 
such  amount  of  capital,  as  said  special  partner  was  to  con- 
tribute to  the  common  stock  so  made,  was  a  sufficient 
compliance  with  the  law  of  limited  partnership  as  to  the 
payment  of  such  amount  of  capital,  and  does  not  consti- 
tute said  David  W.  Slagle  a  general  partner  of  said  part- 
nership. 

5.  That  if  the  Court  shall  find  the  facts  stated  in  the 
first,  second  and  third  prayers,  and  shall  further  find  that 
the  first  partnership  of  Hopkins,  Matthews  &  Co.  sold  and 
transferred  and  delivered  all  its  assets  of  every  kind  in 
good  faith  to  the  second  partnership,  upon  the  terms  and 
with  the  understanding  fairly  and  honestly  entered  into 
and  afterwards  carried  out,  that  the  second  firm  should 
assume  and  pay  all  the  debts  and  liabilities  of  the  first 
partnership,  including  the  sum  standing  to  the  credit  of 
David  W.  Slagle  on  the  books  of  said  first*  firm,  for  capi- 
tal and  profits,  as  mentioned  in  the  second  prayer,  and 
that  said  first  partnership  did  guarantee  the  goodness  of 
its  assets  and  their  sufficiency  to  pay  all  said  debts  and 
liabilities  as  they  stood  credited  on  the  books  of  said  first 
partnership,  including  the  amount  to  the  credit  of  said 
David  W.  Slagle  as  aforesaid;  that  then  such  an  agree- 
ment was  lawful ;  and  if  it  shall  further  find  that  there 
was  not  at  any  time  any  other  agreement,  understanding 
or  intention  of  any  kind,  and  that  said  agreement  was 
fully  carried  out  in  good  faith  upon  both  sides,  that  then 
the  payment  to  said  David  W.  Slagle  by  the  said  second 
partnership,  of  the  sum  so  standing  to  his  credit  in  course 
of  the  liquidation  of  the  accounts  between  the  two  firms, 
in  the  manner  given  in  evidence,  did  not  constitute  said 
David  W.  Slagle  a  general  partner  of  said  second  firm  of 
Hopkins,  Matthews  &  Co. 


Digitized  by  VjOOQIC 


472  MARYLAND  REPORTS. 


Lineweaver  v$.  Slagle. 


6.  That  if  the  Court  shall  find  from  the  evidence  that 
there  were  two  partnerships  of  Hopkins^  Matthews  &  Co., 
as  given  in  evidence,  and  find  the  facts  mentioned  in  the 
fifth  prayer ;  and  further  find  that  said  David  W.  Slagle 
did,  on  the  16th  day  of  November,  1881,  lend  to  said  first 
partnership  the  sum  of  |1000  upon  a  mortgage  note  se- 
cured by  mortgage  duly  executed  upon  a  market  stall 
worth  considerably  in  excess  of  that  sum,  and  that  said 
mortgage  debt  was  afterwards  paid  by  the  second  part- 
nership, in  due  course,  in  pursuance  of  said  understand- 
ing and  agreement  mentioned  in  said  fifth  prayer,  if  the 
Court  shall  find  the  same,  that  then  said  transactions  and 
the  loaning  and  repayment  of  said  $1000  and  of  $30  inte- 
rest thereon,  and  the  execution  and  release  of  said  mort- 
gage do  not  constitute  said  David  W.  Slagle  a  general 
partner  of  said  partnership  of  Hopkins,  Matthews  &  Co. 

7.  That  notwithstanding  the  Court  may  find  that  in  or 
about  the  month  of  April,  1884,  the  said  partnership  of 
Hopkins,  Matthews  &  Co.,  executed  to  the  said  firm  of  C. 
W.  Slagle  &  Co.,  the  deed  offered  in  evidence  for  the  con- 
sideration of  $2485.62,  being  in  part  for  a  debt  already 
due,  and  that  David  W.  Slagle  knew  of  the  making  of 
said  deed  and  assented  thereto ;  nevertheless,  if  the  Court 
shall  also  find,  that  at  the  time  of  the  execution  of  said 
deed,  all  the  members  of  the  said  partnership  of  Hopkins, 
Matthews  &  Co.,  verily  believed  themselves  solvent  and 
had  no  reason  whatsoever  to  deem  themselves  insolvent, 
and  that  they  executed  said  deed  in  good  faith,  and  that 
in  executing  the  same  they  had  no  intent  to  give  any 
undue  preference  to  the  said  firm  of  C.  W.  Slagle  &  Co., 
but  executed  the  same  in  good  faith  and  in  due  course  of 
business,  then  the  said  transaction  and  the  making  of  said 
deed  does  not  constitute  the  said  David  W.  Slagle  a  gene- 
ral partner  of  said  firm  of  Hopkins,  Matthews  &  Co. 

8.  That  notwithstanding  the  Court  may  find  that  in  or 
about  the  month  of  April,  1884,  the  said  firm  of  Hopkins, 
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Matthews  &  Co.,  paid  to  the  firm  of  C.  W.  Slagle  &  Co., 
the  sum  of  |160,  being  part  of  a  debt  of  $300,  which  the 
said  C.  W.  Slagle  &  Co.,  had  lent  to  said  Hopkins,  Mat- 
thews &  Co.,  shortly  before,  and  that  David  W.  Slagle 
knew  of  said  payment  of  $150,  and  assented  thereto; 
nevertheless,  if  the  Court  shall  also  find,  that  at  the  time 
of  the  making  of  said  payment  all  the  members  of  the 
said  partnership  of  Hopkins,  Matthews  &  Co.,  verily  be- 
lieved themselves  solvent,  and  had  no  reason  whatever  to 
deem  themselves  insolvent,  and  that  they  made  said  pay- 
ment in  good  faith,  and  that  in  making  it  they  had 
no  intent  to  give  any  undue  preference  to  the  said 
firm  of  C.  W.  Slagle  &  Co.,  but  executed  the  same  in 
good  faith  and  in  due  course  of  business,  then  the  said 
transaction  and  the  making  of  said  payment  does  not  con- 
stitute the  said  David  W.  Slagle  a  general  partner  of  said 
firm  of  Hopkins,  Matthews  &  Co. 

The  Court,  (Duffy,  J.,)  rejected  the  second,  fifth, 
eighth,  and  ninth  prayers  of  the  plain tifi*,  and  granted 
the  third,  fourth,  sixth,  seventh,  and  eighth  prayers  of  the 
defendants,  the  third  prayer  being  granted  in  lieu  of  the 
fifth  and  rejected  the  said  fifth  prayer.  The  plaintiff  ex- 
cepted, and  the  verdict  and  judgment  being  against  him 
as  to  the  defendant  David  W.  Slagle,  he  appealed. 

The  cause  was  argued  before  Alvby,  C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Irving,  Ritchib,  and  Bryan,  J. 

George  Whiteloch,  and  Samuel  D,  Schmucher^  for  the 
appellant. 

The  appellee  never  in  fact  paid  in  his  capital  to  the  de- 
fendant firm  of  Hopkins,  Matthews  &  Co.,  actually  and 
in  good  faith,  within  the  meaning  of  the  limited  partner- 
ship law,  and  must  be  held  liable  as  a  general  partner 
for  the  note  here  sued  on.  The  law  requires  the  payment 
to  be  bona  fide  as  well  as  actual,  and,  as  settled  by  many 
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decisions^  contemplates  and  exacts  that  it  shall  be  made 
not  only  in  cash,  but  in  such  manner  that  his  property  is 
thereafter  left  to  the  risks  of  the  business^  with  an  accom- 
panying intent  on  the  part  of  the  owner  absolutely  so  to 
pay  and  so  to  leave  the  cash  during  the  entire  life  of  the 
partnership.  The  good  faith  required  by  the  statute  only 
exists  where  there  are  no  intents  and  no  purposes  on  the 
part  of  the  special  partner  of  making  the  apparent  pay- 
ment and  apparent  devotion  of  the  special  capital  to  the 
business  any  otherwise  than  real,  actual  or  absolute.  The 
contribution  must  be  untainted  with  any  arrangement, 
contrivance  or  understanding  that  any  disposition  of  the 
sum  paid  in  is  thereafter  to  be  made  which,  in  effect,  re- 
turns it  to  the  special  partner,  or  gives  him  the  benefit  of 
it,  or  in  any  manner  practically  withdraws  it  from  the  use 
of  the  copartnership  to  which  it  has  been  contributed. 
Numerous  devices  and  arrangements,  some  of  which  were 
quite  similar  to  the  one  at  bar,  affecting  the  contribution 
by  special  partners  of  their  capital  to  limited  partnerships, 
have  been  held  by  the  Courts  to  be  obnoxious  to  the  pro- 
visions of  the  law  and  subversive  of  its  scheme  and  pur- 
pose. Revised  Code,  Art,  33,  sees,  2,  5  arid  6 ;  HavUand 
V8.  Chacey  39  Barb,,  283 ;  In  re  Merrill,  et  al.  Bankrupts, 
12  Blatchford,  221;  Richardson  vs.  Hogg,  38  Pa,,  153; 
Haggerty,  et  al.  vs.  Foster,  103  Mass,,  17;  Pierce  vs.  Bry- 
ant, 5  Allen,  91 ;  Buckley  vs.  Bramhall,  24  How.  Pr,, 
455  ;  Van  Ingen  vs.  Whitman,  62  N,  Y,,  513 ;  Andrewsvs. 
Schott,  10  Pa.,  47;  Maginn  vs,  Lawrence,  45  j^.  Y,  Sup. 
Ct,,  135;  In  re  Thayer  &  Bro,,  7  Am,  Law  Rev.,  177; 
Metropolitan  Bank  vs,  Surritt,  15  Weekly  Digest,  289; 
Durant  vs,  Ahendroth,  69  N,  Y,  148 ;  Trouhat's  Limited 
Partnership,  sec,  108;  Lawrence  vs,  Merrifidd,  10  Jones 
&  Spencer,  36,  41,  (affirmed  in  73  N.  Y,  590.) 

The  appellant,  in  addition  to  his  sixth  prayer,  which 
merely  charged  the  statutory  language  as  to  the  actuality 
and  bona  fides  of  the  payment  by  the  special  partner, 
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without  defining  what  was  such  payment,  was  entitled  to 
have  granted  his  second  and  fifth  prayers,  which  were  re- 
jected, and  which  announced  the  law  governing  the  pay- 
ment hy  the  special  partner  of  his  capital,  as  applied  to 
the  indisputable  facts  of  this  case  as  they  appeared  in  evi- 
dence. Whiteford  vs.  Burckmyer  and  Adams,  1  Gill, 
127,  143-4;  Day,  et  al.  vs.  Day,  4  Md.,  262,  269. 

The  third  prayer  of  the  defendants,  which  was  granted, 
is  bad  in  that  it  proceeds  upon  the  theory  that  the  mere 
guaranty  (without  the  actual  payment  of  the  shortage) 
from  the  old  firm  to  the  new,  the  substitution  of  the 
promise  to  make  good  the  assets  for  the  actual  cash,  which 
the  law  requires,  was  sufficient,  and  also  in  that  it  makes 
it  necessary,  in  order  to  hold  the  alleged  special  partner, 
to  find  that  there  was  a  motive  in  the  minds  of  the  part- 
ners to  make  the  contribution  partly  cash  and  partly  in 
assets  of  the  old  firm,  instead  of  holding  the  defendants 
to  have  intended  the  legitimate  consequences  of  their  own 
acts,  which  they  must  conclusively  be  held  to  have  in- 
tended. Ecker  vs.  McAllister,  45  Md.,  290,  305,  309-10; 
Schumanvs.  Feddicord,  50  Md.,  560. 

The  fourth  prayer  of  the  appellee  merely  asserts  the 
abstract  proposition  that  the  payment  by  a  certified 
check,  which  was  the  same  day  reduced  to  cash,  would  be 
,  a  payment  of  cash,  as  contemplated  by  the  law.  This,  as 
an  abstract  proposition,  is  not  denied  by  the  appellant, 
but  it  does  not  cover  the  facts  of  the  case  and  ignores  en- 
tirely the  undenied,  essential  element  in  the  evidence  of 
the  immediate  return  to  Slagle  of  three-quarters  of  the 
money  so  paid,  and  makes  no  reference  whatever  to  the 
good  or  bad  faith  with  which  the  contribution  was  made. 
Schillinger  vs.  Kratt,  25  Md.,  49,  54 ;  B.  dk  0.  R.  R.  Co. 
vs.  Green,  25  Md.,  72,  87,  88,  90,  91. 

But  even  if  the  appellee  was,  in  the  first  instance,  a 
special  partner  of  the  firm,  he  afterwards  became  liable 
for  all  its  debts  as  a  general  partner,  by  reason  of  the  pref- 
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"erences  which  he  received  at  a  time  when  the  firm  is  con- 
ceded to  have  been  insolvent.  His  assent  to  these  prefer- 
ences is  proven  by  the  fact  that  they  were  all  directly  to 
him  or  a  firm  of  which  he  was  a  member. 

The  payment  to  him,  three  days  before  the  failure,  of 
the  $1000  chattel-mortgage  note,  when  five  months  over- 
due, made  him  a  general  partner— ;/ir«^,  because  it  was 
the  preference  of  a  creditor  with  the  special  partners 
assent  when  the  firm  was  insolvent ;  and  secondly,  because 
it  was  the  withdrawal  of  a  portion  of  his  special  capital, 
it  being  conceded  that  all  the  general  capital  was  then 
consumed.  The  law  (Revised  Code,  Art.  33,  sections  13 
and  14)  provides  that  no  portion  of  the  special  capital 
shall  be  withdrawn  by  the  limited  partner  in  the  shape  of 
dividends,  profits  or  otherwise,  but  in  the  case  only  of  ifUe- 
rest  or  profits  does  it  provide  for  an  escape  from  liability 
for  a  transgression  of  this  provision  by  restoring  the 
withdrawal. 

The  appellant's  eighth  and  ninth  prayers,  which  were 
rejected,  correctly  stated  the  law  upon  this  part  of  the  case, 
and  the  appellee's  sixth  prayer  was  improperly  granted. 
Revised  Code,  Article  33,  sections  15,  16,  1^  and  18; 
Tronbat  on  Limited  Partnership,  section  393;  Hayes  vs. 
Heyer,  3  Sandford,  293,  294;  Fanshawe  vs.  Lane,  16  Ab- 
bott's Practice,  71 ;  Innes  vs.  Lansing,  7  Paige  Chy.,  583; 
White  vs.  Hachett,  20  j^.  Y.,  178;  Revised  Code,  Article 
33,  sections  10,  13  and  14;  Madison  County  Bank  vs. 
Gould,  5  Hill,  309;  Bell  vs.  Merrifield,  28  Hun,  219; 
Ames  vs.  Downing,  1  Bradford,  321,  325-6-7. 

And  for  analogy  to  withdrawal  see  instance  of  removal 
of  firm  from  one  county  to  another — Van  Riper  vs.  Pop- 
penhausen,  43  N.  Y.,  68. 

The  deed  made  to  the  special  partner's  general  firm  five 
days  before  the  failure,  and  the  payoient  to  it  upon  the 
very  day  of  the  assignment  for  the  benefit  of  creditors, 
made  him  a  general  partner,  because  they  were  prefer- 
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ences  of  creditors,  with  the  special  partner's  assent,  when* 
the  limited  partnership  was  insolvent. 

On  these  points  the  Court  correctly  ruled  in  granting 
the  appellant's  seventh  and  tenth  prayers,  but  the  effect 
of  them  was  entirely  overcome  by  the  erroneous  granting 
of  the  appellee's  seventh  and  eighth  prayers,  whereby  the 
intent  with  which  the  preferences  were  given  was  im- 
properly left  to  be  discovered  in  the  mental  motive  or  pur- 
pose of  the  parties  giving  the  preference,  instead  of  being 
ascertained  and  defined  by  their  acts,  the  necessary  con- 
sequence of  which  they  must  be  held  as  matter  of  law  to 
have  intended.  And  the  effect  of  the  appellant's  prayers 
was,  moreover,  altogether  destroyed  by  the  Court  below 
improperly  permitting  all  of  the  defendants,  including  the 
alleged  special  partner,  to  testify  in  the  testimony  ex- 
cepted to,  that  none  of  them  intended  to  give  a  preference 
in  the  making  of  this  deed  or  the  payment,  on  the  day  of 
the  failure,  of  the  $150.  This  testimony  was  plainly  in- 
admissible. Bev.  Code,  Article  33,  sections  15,  16,  17,  and 
18,  and  cases  cited  above  under  the  discussion  of  the  chat- 
tel mortgage.  See  also,  Mills  vs.  Argall,  6  Paige,  577,  582 ; 
Whedhee,  dc.  vs.  Stewart  and  Price,  40  Md.,  414 ;  Gardner 
vs.  Leiois,  7  Oill,  377 ;  Horwiiz,  Garnishee  vs.  Ellinger,  31 
Md.,  492;  Echer  vs.  McAllister,  45  Md.,  290,  (pp.  305  and 
309-10);  Schuman  vs.  Peddicord,  50  Md.,  560;  Too/  vs. 
Martin,  13  Wallace,  40;  In  re  Bininger,  7  Blatchford, 
262,268,  276-7;  Wager  vs.  Hall,  16  Wallace,  584,599; 
In  re  Black  &  Secor,  2  Benedict,  196,  205. 

Frederick  W.  Story,  and  Edward  Otis  Hinkley,  for 
the  appellee. 

The  withdrawal  of  any  part  of  his  capital,  by  the 
special  partner,  only  renders  him  responsible  for  its  repay- 
ment. Hampden  Bank  vs.  Morgan,  2  Haz.  U.  S.  Beg., 
57. 

A  careful  examination  of  the  prayers  will  show  that 
the  Court  went  far  enough  to  direct  the  attention  to  the 
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proper  inquiry  as  to  the  facts  necessary  to  make  a  special 
partner  liable  under  section  17  of  Article  33  of  the  Re- 
vised C!ode. 

The  special  partner,  by  section  12,  is  not  allowed  to  in- 
terfere with  the  business;  if  he  does  he  becomes  a  general 
partner.  The  special  partner  bargained  for  and  got 
monthly  balance  sheets,  which  he  and  his  brother  ex- 
amined. They  talked  to  the  bookkeeper.  Surely  the  de- 
fendant went  as  far  as  he  was  obliged  to  go,  by  the  law  of 
limited  partnership. 

There  are  not  many  decisions  on  the  law  of  limited 
partnership.  A  few.  cases  may  be  added.  As  to  payment 
by  check:  Woodville  vs.  Reed,  26  Md.y  17&,  190;  Moaes 
V8.  Franklin  Bank,  34  Md.,  580. 

"  A  check  does  not  *  *  *  operate  as  an  assignment 
pro  tanto  of  the.  fund  upon  which  it  is  drawn,  until  it  is 
accepted,  or  certified  to  be  good  by  the  bank  holding  the 
funds.  *  *  *  If  *  *  the  depositor  should  direct 
that  a  check  should  not  be  paid,  the  bank  would  be  bound 
to  observe  the  direction,  unless  it  had  previously  accepted 
the  check  by  certifying  it  to  be  goody  in  which  case  it  would 
be  bound  to  pay;  at  any  rate,  to  a  subsequent  holder.*' 
♦  *  *  «  The  drawee  owes  no  duty  to  the  holder  until 
the  check  is  presented  and  accepted.'' 

As  to  the  sale  of  the  partnership  assets  of  the  old  firm 
to  the  new  firm:  Olenn  vs.  Oill,  2  Md.j  16 — "Having 
then  no  lien  by  virtue  of  their  debts  merely,  the  partners 
may  sell  and  dispose  of  the  efiects  of  the  firm  as  they 
please,  or  as  individual  debtors  may,  for  a  fair  and  bona 
fide  consideration,  and  their  sales  cannot  be  set  aside  by 
the  creditors.  One  partner  may  sell  to  his  copartner,  and 
if  the  sale  is  fair,  it  will  vest  the  exclusive  title  in  his  co- 
partner." Story  on  Part.^  510 ;  Ex  parte  Ruffin,  6  Vesey^ 
119,  126;  Ex  parte  Williams^  11  Vesey,  3,  5,  8;  Sander- 
son  vs.  Stockdale,  et  al.,  11  Md.,  573. 

In  (1877)  Lawrence  vs.  Merrifield^  42  j^.  Y.  Superior 
Court,  (10  Jones  &  Spencer,)  37,  affirmed  in  73  N.  T., 
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690^  a  special  partner  sold  his  goods  to  a  general  partner, 
and  then  put  in  the  cash ;  as  a  special  partner  held  good. 
In  (1874)  Pusey  vs.  Dusenburyy  75  Penn,,  (25  P.  F.  Smith,) 
437,  held  a  special  partner's  receipt  of  what  he  may  be- 
lieve due  to  him  by  an  expired  partnership,  does  not  make 
him  a  general  partner.  In  (1866)  Hayes  vs,  Heyer,  35 
N.  Y.y  327,  a  special  partner  cannot  claim  a  dividend  on 
money  loaned,  but  another  firm  in  which  the  special  part- 
ner is  a  general  partner  may  have  a  dividend.  In  (1866) 
Walkenshaw  vs,  Perzel,  4  Robertsorij  {N.  Y.  Superior 
Courty)  427,  loaning  money  to  the  firm  does  not  make  a 
special  partner  a  general  partner. 

Difficulty  in  payment  is  not  insolvency.  The  insol- 
vency in  this  case  was  not  made  out.  See  32  Howard's 
Practice  Rep,,  233. 

In  (1882)  Oeorge  vs.  Grant,  28  Hun,  (35  N.  Y.  Sup.  Ct. 
Rep.,)  69,  it  is  held  a  mortgage  made  by  a  special  partner 
when  his  firm  was  insolvent,  is  good  for  money  advanced 
at  the  time. 

Miller,  J.,  delivered  the  opinion  of  the  Court. 

Several  questions  arise  on  this  appeal,  and  present,  for 
the  first  time  in  this  Court,  the  construction  of  certain 
sections  of  Article  72  of  the  Code,  relating  to  "  Limited 
Partnerships," 

The  suit  was  brought  by  the  appellant  against  Luther 
W.  Hopkins,  Charles  T.  Matthews  and  David  W.  Slagle, 
as  partners  doing  business  under  the  firm  name  of  '^  Hop- 
kins, Matthews  &  Co.''  This  firm  failed  and  made  an 
assignment  for  the  benefit  of  its  creditors  on  the  29th  of 
April,  1884.  The  cause  of  action  sued  on  was  a  promis- 
sory note  for  $404,  signed  in  the  firm  name,  dated  the 
1st  of  April,  1884,  and  payable  at  thirty  days  to  the  order 
of  "  Lineweaver  &  Co.,"  of  which  latter  firm  the  plaintiff 
was  the  surviving  partner.  There  was  no  controversy  as 
to  the  liability  of  Hopkins  and  Matthews,  but  Slagle  set 
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up  the  defence  that  he  was  a  special  partner^  and  the 
effort  of  the  plaintiff  was  to  hold  him  responsible  as  a 
general  partner.  At  the  trial  several  exceptions  were 
taken  by  the  plaintiff  to  the  rulings  of  the  Court  which 
present  the  real  subjects  of  dispute,  and  these  have  been 
argued  by  counsel  with  much  zeal  and  ability. 

The  testimony  shows  that  on  the  15th  of  March,  1880, 
these  three  parties,  Hopkins,  Matthews  and  Slagle, 
formed  a  partnership  under  the  firm  name  of  '^  Hopkins, 
Matthews  &  Co."  to  carry  on  a  general  commission  busi- 
ness in  the  City  of  Baltimore,  in  which  Slagle  became  a 
special  partner  and  contributed  |5000  capital.  This  part- 
nership, by  its  terms,  commenced  on  the  15th  of  March, 
1880,  and  ended  on  the  14th  of  March,  1882,  and  in  re- 
gard to  its  due  formation  no  question  arises.  It  is  con- 
ceded that  all  the  requisites  and  formalities  required  and 
prescribed  by  Article  72  of  the  Code,  were  duly  followed 
and  complied  with.  In  this  firm,  Slagle  was  unquestiona- 
bly a  special  partner  merely,  and  not  therefore  liable  for 
its  debts  beyond  the  $5000  which  he  had  contributed  to 
its  capital.*  On  the  15th  of  March,  1882,  the  day  suc- 
ceeding that  limited  for  the  duration  of  this  partnership^ 
the  same  parties  executed  and  acknowledged  the  follow- 
ing certificate : 

"  Be  it  remembered,  and  it  is  hereby  certified  that  we, 
Luther  W.  Hopkins  and  Charles  T.  Matthews,  as  general 
partners,  and  David  W.  Slagle,  as  special  partner,  and 
all  residing  in  the  City  of  Baltimore,  in  the  State  of  Mary- 
land, have  formed  and  entered  into  a  limited  partnership 
under  the  name  or  firm  of  *  Hopkins,  Matthews  &  Co.' 
and  intend  to  transact  a  general  commission  busii^ess  in 
the  City  of  Baltimore.  The  said  David  W.  Slagle  ha» 
contributed  $10,000  to  the  capital  of  the  firm^  and  the 
partnership  is  to  commence  on  the  15th  day  of  March, 
1882,  and  is  to  terminate  on  the  28th  day  of  February, 
1885." 
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This  certificate  was  duly  recorded,  and  the  "  terms  of 
the  partnership  "  duly  published  in  the  newspapers ;  and 
it  has  been  contended  by  counsel  for  the  appellee  that 
this  partnership  is  to  be  regarded  as  a  '^  renewal  or 
continuance"  of  the  one  which  it  succeeded.  But  we 
think  it  clear  that  this  position  cannot  be  sustained.  The 
law  has  made  special  provisions  for  such  "  renewal  or  con- 
tinuance," and  where  that  is  the  object  to  be  accomplished, 
these  provisions  must  be  followed.  By  section  nine  it  is 
declared  that  "every  renewal  or  continuance  of  such 
partnership  beyond  the  time  originally  fixed  for  its  dura- 
tion, shall  be  certified,  acknowledged  and  recorded ;  and 
an  affidavit  of  a  general  partner  be  made  and  filed,  and 
notice  be  given  in  the  manner  herein  required  for  its 
original  formation;  and  every  such  partnership  which 
shall  be  otherwise  renewed  or  continued,  shall  be  deemed 
a  general  partnership."  And  by  section  ten  it  is  provided 
that  "every  alteration  which  shall  be  made  in  the  names  of 
the  partners,  in  the  nature  of  the  business,  or  in  the 
capital  or  shares  thereof,  or  in  any  other  matter  specified 
in  the  original  certificate,  shall  be  deemed  a  dissolution 
of  the  partnership ;  and  every  such  partnership  which 
shall  in  any  manner  be  carried  on  after  any  such  altera- 
tion shall  have  been  made,  shall  be  deemed  a  general 
partnership,  unless  renewed  as  a  special  partnership  under 
the  provisions  of  the  last  preceding  section."  The  neces- 
sities of  this  case  do  not  require  us  to  decide  what  must 
be  the  form  of  the  certificate  for  "  renewal  or  continuance" 
under  these  sections.  It  is  sufficient  to  say,  that  the 
change  in  the  amount  of  the  capital  to  be  contributed  by 
the  special  partner  from  |5000  to  $10,000,  makes  this  in 
legal  contemplation,  a  new  partnership,  and  not  a  renewal 
or  continuance  of  an  old  one ;  and  such  would  naturally 
be  the  conclusion  reached  by  any  one  who  might  read  this 
certificate  on  the  records,  or  see  in  the  newspapers  the 
publication  of  the  "  terms  of  the  partnership "  in  com- 
31  V.  64. 
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formity  therewith.  From  the  information  thus  derived, 
no  one  could  for  a  moment  suppose  that  it  was  the  inten- 
tion of  the  parties  to  renew  or  continue  an  old  firm.  We 
are  therefore  clearly  of  opinion,  that  Slagle's  right  to  hold 
the  position  of  a  special  partner  in  this  partnership,  is  in 
no  wise  aided,  or  alSected  by  the  fact,  that  he  was  such  in 
the  old  one.  So  far  as  his  rights  in  this  respect  are  con- 
cerned, they  must  be  treated  and  dealt  with  as  if  this  cer- 
tificate was  in  fact,  as  it  is  in  law,  the  formation  of  a  new 
and  original  partnership. 

The  next  question  is,  did  Slagle  contribute  and  pay  the 
$10,000  as  the  law  requires,  so  as  to  entitle  him  to  the 
status,  and  immunity  of  a  special  partner?  In  various 
sections  of  this  Article,  it  is  provided  that  the  special 
partner  "shall  contribute  in  actual  cash  payments  a 
specific  sum  as  capital  to  the  common  stock;"  that  a  cer- 
tificate shall  be  executed,  acknowledged  and  recorded, 
which  shall  state  among  other  things,  "the  amount  of 
capital  which  each  special  partner  shaU  have  contributed 
to  the  common  stock;"  that  at  the  time  of  filing  this 
certificate,  there  shall  also  be  file^  an  affidavit  of  one  or 
more  of  the  general  partners,  "stating  that  the  sums 
specified  in  the  certificate  to  have  been  contributed  by 
each  of  the  special  partners  to  the  common  stock,  have 
been  actually  and  in  good  faith  paid  in  cash;''  that  "if 
any  false  statement  shall  be  made  in  such  certificate  or 
affidavit,  all  the  persons  interested  in  such  partnership, 
shall  be  liable  for  all  the  engagements  thereof  as  general 
partners;"  and  that  "the  partners  shall  publish  the 
terms  of  the  partnership  when  registered,  for  at  least  six 
weeks  immediately  after  such  registry,  in  two  newspapers 
to  be  designated  by  the  clerk  of  the  Court  in  which  such 
registry  shall  be  made." 

These  are  some  of  the  conditions  which  the  Legislature 
has  seen  fit  to  attach  to  the  privilege  of  participating  in 
the  profits  of  a  partnership,  without  absolute  liability  for 
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its  debts.  One  of  the  objects  they  are  intended  to  attain, 
is  notice  to  the  public  of  the  exact  terms  of  the  partner- 
ship, so  that  those  who  deal  with  it  may  do  so  advisedly. 
Another,  and  the  most  important,  is  that  the  contribu- 
tion by  the  special  partner  shall  be  made  in  actual  cash. 
This  also  has  in  view  the  protection  of  the  public.  "  Its 
object  is  to  provide  a  fund  on  the  day  the  company  is 
formed,  to  be  thereafter  subject  to  no  contingencies  or 
losses,  except  those  which  come  from  the  proper  business 
of  the  partnership,"  (103  Mass.,  19,)  and  wherever  the 
question  has  arisen,  the  Courts  have  uniformly  exacted  a 
strict  compliance  with  this  condition.  The  contribution 
cannot  be  made  partly  in  cash,  and  partly  in  goods, 
credits,  or  assets  of  another  firm  taken  at  a  valuation,  nor 
nill  government  bonds,  or  any  other  class  of  commercial 
securities,  no  matter  how  valuable  they  may  be,  or  how 
easily  convertible  into  money,  be  accepted  as  a  substitute 
for  the  *^actual  cash  payments,"  which  the  statute  requires. 
Haviland  vs,  Chace,  39  Barb.,  283 ;  Pierce  vs.  Bryant,  et 
al.,  5  Allen,  91;  Haggerty,  et  al.  vs.  Foster,  103  Mass.,  17; 
Richardson  vs.  Hogg,  38  Penn.  State  Rep.,  153;  In  re 
Merrill,  et  ah,  12  Blatchford,  221 ;  Van  Ingen  vs.  Whit- 
man, Bankrupts,  62  N.  Y.,  513.  Nor  is  it  material  that 
the  parties  may  have  acted  in  good  faith,  and  have 
honestly  intended  to  comply  with  the  law,  and  have 
honestly  supposed  the  transaction  did  gratify  the  statute, 
for,  as  was  said  by  Folger,  J.,  in  the  case  last  cited : 
"  The  statement  of  the  amount  of  the  cash  payment  is 
required  so  that  the  public  may  gauge  thereby  the  extent 
of  its  dealings  with  the  firm.  The  afiSdavit  is  called  for, 
that  the  public  may  have  reliance  upon  the  existence  of 
the  fact  of  payment.  The  statute  is  thwarted,  the  public 
is  misled  and  deceived,  as  much  when  there  is  an  unin- 
tentional untruth,  as  when  there  is  an  intentional  one. 
This  statute  does  not  set  out  to  deal  with  motives,  but 
with  acts  and  their  results ;  and  it  guards  the  public,  not 
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by  requiring  good  intentions,  but  a  certain  act  done  in  a 
certain  mode,  and  a  true  statement  that  it  has  been  thus 
done."  To  the  same  effect  is  the  decision  in  the  Massa- 
chusetts' case,  (103  Mass,,  17,)  where  it  was  held  that 
government  bonds  could  not  be  regarded  as  equivalent 
to  cash  within  the  meaning  of  the  statute.  "  It  is  wholly 
immaterial,"  say  the  Court,  "  that  the  transaction  at  the 
time  was  honestly  intended  and  understood  by  the  parties 
to  be  sufficient;  that  the  securities  actually  transferred 
afforded  the  means  by  which  their  cash  value  was  in  fact, 
subsequently  realized ;  or  that  creditors  were  not  actually 
defrauded.  The  statute  is  plain  and  explicit.  The  use 
of  the  phrase,  '  actual  cash  payment,'  is  emphatic  and 
significant.  It  is  wisely  intended  to  exclude  a  construc- 
tion by  which  commercial  securities  of  any  description  may 
be  regarded,  by  the  aid  of  mercantile  usage,  as  substan- 
tially equivalent  to  cash ;  and  to  remove  from  all  parties 
the  temptation  to  evade  its  requirements  in  this  respect" 
This  brings  us  to  an  examination  of  the  facts  attending 
the  alleged  contribution  and  payment  of  the  $10,000. 
The  proof  shows  that  -on  the  15th  of  March,  1882,  the 
day  on  which  the  certificate  was  signed,  and  at  about  10 
o'clock,  a.  m.,  Slagle  gave  to  the  firm  of  "Hopkins^ 
Matthews  &  Co."  a  certified  check  on  the  Citizens'  Na- 
tional Bank,  for  $10,000,  which  was  soon  afterwards  de- 
posited by  the  firpi  and  passed  to  its  credit;  that  in  a  few 
hours,  and  on  the  same  day,  between  two  and  three 
o'clock,  p.  m.,  the  firm  gave  Slagle  its  check  on  the  same 
bank  for  $6500,  and  that  three  days  afterwards  the  firm, 
by  another  chect,  paid  him  the  sum  of  $1119.16.  There 
is  further  proof  to  show  that  the  old  firm  kept  their  ac- 
count in  the  same  bank,  and  that  on  the  16th  of  March, 
1882,  and  prior  to  the  deposit  of  Slagle's  check,  that  ac- 
count was  overdrawn  to  a  small  amount,  and  that  on  that 
day  and  the  next,  neither  the  old  firm  nor  the  new  one, 
nor  Hopkins  and  Matthews,  the  general  partners  in  both, 
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had  any  money  in  bank  out  of  which  the  $6500  check 
could  be  paid,  save  that  which  was  derived  from  Slagle's 
check  for  $10,000.  Assuming  then  that  these  were  the 
facts,  or  that  a  jury  would  so  find  from  the  evidence,  the 
transaction  amounted  simply  to  this,  that  Slagle  on  the 
morning  of  the  15th  of  March,  1882,  paid  in  his  $10,000, 
and  a  few  hours  afterwards  on  the  same  day  $6600  of  the 
same  money  was  paid  back  to  him.  Now  we  take  it  to  be 
too  plain  for  argument  that  this  was  not  such  a  ^^contri- 
bution" of  $10,000,  "to  the  common  stock"  of  the  firm 
that  day  formed,  as  the  law  requires.  In  no  legitimate 
sense  of  the  word  can  the  paying  of  money  one  hour  and 
receiving  it  back  the  next,  be  said  to  be  a  "contribution  " 
of  it  for  any  purpose  whatever.  We  hold  it  to  be  clear 
that  to  gratify  the  statute  the  special  partner  must  pay 
his  money  into  the  common  stock  and  leave  it  there  to  the 
risks  of  the  business.  The  payment  and  devotion  of  the 
money  to  the  business  of  the  firm  must  be  actual  and  ab- 
solute, not  apparent  and  illusory.  If  the  terms  referred 
to,  leave  any  doubt  that  this  is  what  the  statute  means, 
that  doubt  must  be  removed  by  the  thirteenth  and  four- 
teenth sections,  in  which  it  is  expressly  declared  that  "no 
part  of  the  sum  which  any  special  partner  shall  have 
contributed  to  the  capital  stock,  shall  be  withdrawn  by 
him,  or  paid  or  transferred  to  him  in  the  shape  of  divi- 
dends, profits,  or  otherwise,  during  the  continuance  of  the 
partnership/'  and  if  by  payment  of  interest  or  profits,  his 
capital  shall  be  reduced,  he  "shall  be  bound  to  restore 
the  amount  necessary  to  make  good  his  share  of  capital, 
with  interest." 

But  the  appellee  has  explained  why  these  sums  of 
$6600,  and  $1119.16  were  thus  paid  back  to  him  immedi- 
ately upon  the  formation  of  the  new  partnership.  That 
explanation,  as  we  gather  it  from  the  record,  is  substan- 
tially as  follows:  There  is  proof  to  show  that  at  the  ter- 
mination of  the  old  firm,  its  books  were  balanced,  and 
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taking  the  accounts  at  their  face  value  there  stood  to  the 
credit  of  Slagle  as  special  partner  in  that  firm  $5000 
capital,  and  $2619.16  profits,  aggregating  $7619.16,  the 
precise  amount  paid  to  him  by  the  two  checks  of  the  15th 
and  18th  of  March,  1882 ;  that  in  the  partnership  articles 
of  the  old  firm  there  was  one  to  the  effect  that  on  its  ex- 
piration, the  general  partners  should  purchase  all  the  fix- 
tures, tools,  and  implements  used  in  the  prosecution  of 
its  business,  then  on  hand ;  that  the  assets  of  the  old 
were  taken  by  the  new  firm  at  an  estimated  value  which 
was  guaranteed  by  the  old  firm ;  that  all  the  debts  and 
liabilities  of  the  old  firm  were  paid  as  its  assets  were  col- 
lected, and  a  balance  was  left  of  such  assets  sufficient  to 
pay  back  to  Slagle  all  his  capital  and  profits  except  the 
sum  of  $609.52 ;  and  that  this  deficiency  was  charged 
against  him  in  the  accounts  of  the  new  firm.  There  is 
also  proof  that  at  the  time  the  books  of  the  old  firm  were 
thus  balanced,  the  cash  thereby  appearing  to  be  on  hand 
was  theoretical  merely,  and  that  the  actual  cash  was  scat- 
tered all  over  the  country  in  the  shape,  (as  we  infer,)  of 
debts  and  accounts  due  the  firm ;  that  these  were  not  col- 
lected until  some  time  after,  (precisely  how  long  is  not 
stated,)  the  new  firm  had  been  in  operation ;  and  that  all 
of  them  never  were  collected,  for  when  the  affairs  of  the 
old  firm  were  liquidated  there  was  a  deficiency  in  the 
estimated  value  of  these  assets  to  the  extent  of  $1828.56. 
Now  assuming  as  true  all  the  facts  above  stated  that  can 
be  regarded  as  favorable  to  the  appellee,  we  do  not  think 
his  case  is  placed  in  any  better  legal  position.  The  feet 
still  remains  that  the  $10,000  was  not  contributed  in  cash 
as  the  law  requires.  The  sum  of  $2380.84  only  was  so 
contributed,  while  the  balance,  amounting  to  $7619.16, 
was,  in  fact,  represented  by  his  interest  in  the  uncollected 
and  unrealized  assets  of  the  old  firm,  taken  at  a  valuation 
which  was  guaranteed  by  that  firm.  In  our  judgment 
this  cannot  be  accepted  as  an  equivalent  for  the  cash  which 
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the  law  requires,  without  ignoring  all  the  decisions  upon 
the  subject,  as  well  as  the  plain  meaning  of  the  statute  it- 
self. In  our  opinion  the  requirement  that  the  special  part- 
ner shall  "contribute  "  a  specific  sum  "in  actual  cash,"  was 
made  by  the  Legislature  for  the  very  purpose  of  prevent- 
ing such  transactions.  The  statement,  therefore,  in  the 
certificate  and  affidavit,  that  Slagle  had  made  this  contri- 
bution of  |10,000,  was,  in  legal  contemplation,  "a  false 
statement"  no  matter  in  what  good  faith  or  with  what 
honest  intentions  he  and  his  associates  may  have  acted. 

It  follows  from  what  has  been  said  that  the  Court  was 
right  in  rejecting  the  defendant's  fifth  prayer,  but  wrong 
in  granting  the  third  in  lieu  of  it,  and  also  in  rejecting 
the  plaintiff's  second  and  fifth  prayers. 

•The  defendant's  fourth  prayer,  as  we  read  it,  simply 
asserts  the  proposition,  that  payment  by  a  certified  check 
on  a  bank  in  good  standing,  and  which  the  bank  actually 
pays,  is  a  good  mode  of  payment  under  the  law  of  limited 
partnership,  and  that  the  mere  fact  that  a  special  partner 
has  paid  his  contribution  by  such  a  check,  does  not  make 
him  a  general  partner.  Taking  this  to  be  the- sole  effect 
of  that  prayer,  we  have  no  fault  to  find  with  it.  When  a 
bank  certifies  a  check  to  be  good,  it  is  bound  to  pay  it 
when  presented  by  the  payee,  (if  he  be  other  than  the 
drawer,)  or  by  any  subsequent  holder;  and  if  a  check  be 
given  bona  Jide  on  a  banker  having  funds  to  pay  it,  it  is 
in  this  State  prima  facie  payment,  if  accepted  as  cash. 
Moses  vs,  Franklin  Bank,  34  Md,,  581;  Woodville  vs. 
Reed,  26  Md.,   190. 

The  case  also  presents  another  question  which  involves 
the  construction  of  the  15th,  16th  and  17th  sections.  In 
section  fifteen,  there  is  a  provision,  that  "every  sale,  assign- 
ment or  transfer  of  any  property  or  effects  of  such  part- 
nership made  by  such  partnership,  when  insolvent  or  in 
contemplation  of  insolvency,  or  after  or  in  contemplation 
of  the  insolvency  of  any  partner,  with  intent  of  giving  a 
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preference  to  any  creditor  of  such  partnership,  shall  be 
void  as  against  the  creditors  of  such  partnership."  iSec- 
tion  sixteen  declares  that  '^  every  such  sale,  assignment  or 
transfer  of  any  of  the  property  of  a  general  or  special 
partner  when  insolvent,  or  in  contemplation  of  insolrency, 
or  after  or  in  contemplation  of  the  insolvency  of  the  part- 
nership, with  intent  of  giving  to  any  creditor  of  his  own, 
or  of  the  partnership,  a  preference  over  the  creditors  of 
the  partnership,  shall  be  void  as  against  the  creditors  of 
the  partnership."  And  by  section  seventeen,  it  is  pro- 
vided that  "every  special  partner,  who  shall  violate  any 
of  the  provisions  of  the  two  last  preceding  sections,  or 
who  shall  concur  in  or  assent  to  any  such  violation  by  the 
partnership,  or  by  any  individual  partner,  shall  be  liable 
as  a  general  partner." 

It  appears  from  the  proof,  that  on  the  24th  of  April, 
1884,  only  five  days  before  the  firm  failed,  Hopkins  and 
Matthews  conveyed  a  house  and  lot  which  belonged  to  the 
firm  and  stood  in  their  names,  to  the  firm  of  "Charles  W. 
Slagle  &  Co.,"  of  which  the  appellee  was  a  member,  for 
the  consideration  of  $2485.62,  of  which  $1985.62  consisted 
of  loans  with  interest  thereon,  previously  made  by  Slagle 
&  Co.  to  the  grantors.  In  reference  to  this  transaction 
the  appellant  insists,  that  if  at  the  time  this  deed  was 
made,  the  firm,  and  Hopkins  and  Matthews,  were  in  fact 
insolvent,  or  unable  to  pay  all  their  debts  as  they  fell  due 
in  the  regular  course  of  business,  and  if  Hopkins  and  Mat- 
thews knew  the  true  condition  of  the  firm,  or  could  by  the 
exercise  of  reasonable  diligence  have  discovered  it,  and  if 
Slagle  also  knew  the  true  condition  of  the  firm,  and  of 
Hopkins  and  Matthews,  or  could  have  discovered  it  by  the 
exercise  of  reasonable  diligence,  without  interfering  with 
the  conduct  of  the  firm's  business,  then  the  deed  was  made 
with  the  intent  to  prefer  the  grantees  therein,  and  having 
been  made  to  Slagle  himself  and  others,  it  must  be  pre- 
sumed to  have  been  made  with  his  concurrence.     And 
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he  therefore,  by  virtue  of  this  seventeenth  section,  became 
liable  as  a  general  partner.  This  is  the  substance  of  the 
plaintiflf's  seventh  prayer.  The  legal  proposition  asserted 
is  that  upon  the  facts  stated,  the  law  presumes  the  intent 
to  prefer,  and  that  such  intent  need  not  be  proved  as  an 
independent  fact.  This  prayer  was  granted,  and  in  our 
opinion,  this  ruling  correctly  construes  these  sections  of 
the  statute.  If  a  man  is  actually  insolvent,  and  knows  it, 
or  by  the  exercise  of  reasonable  diligence  could  know  it, 
and  deliberately  conveys  a  portion  of  his  property  to  one 
of  his  creditors,  and  thereby  pays  in  full  that  creditor's 
claim,  the  necessary  eflfect  is  to  prefer  that  creditor,  and 
from  such  an  act  the  law  conclusively  presumes  the  intent 
to  prefer.  As  was  said  by  our  predecessors,  in  the  case  of 
Gardner  vs.  Lewis,  7  Gilly  404,  "  Whatever  is  the  neces- 
sary consequence  of  an  act  deliberately  done,  that  the  law 
presumes  every  man  to  intend.  When  the  effect  of  an 
act,  understandingly  done,  is  necessarily  injurious  to  the 
rights  of  another,  the  q^io  animo  is  not  a  matter  of  fact, 
it  becomes  an  inference  of  law."  So  also  in  the  case  of 
Whedbee,  et  al.  vs.  Stewart,  et  aL,  40  Md.,  424,  where  the 
Act  of  1864,  ch.  306,  which  gives  creditors  the  remedy 
by  attachment  against  a  debtor  who  has  assigned  or  dis- 
posed of  his  property  "with  the  intention  of  defrauding 
his  creditors,"  came  up  for  construction,  the  Court  ap- 
plied the  same  rule,  and  said  where  a  conveyance  by  its 
terms  operates  to  hinder,  delay  or  defraud  creditors,  the 
intent  to  do  so  is  imputed  to  the  parties."  Again,  the 
same  rule  is  emphatically  announced  in  the  case  oi  Ecker 
vs.  McAllister,  45  Md.,  309,  where  the  Court  say,  "When 
the  probable  consequence  of  an  act  is  to  give  a  preference, 
the  debtor  will  be  conclusively  jjrc5M?neci  to  have  intended 
to  give  such  preference."  These  decisions  are  quite  suf- 
ficient to  conclude  this  question.  The  defendant's  seventh 
prayer  on  the  same  subject  ought  to  have  been  rejected. 
It  is  defective  not  only  in  submitting  this  question  of  in- 
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tent  to  the  finding  of  the  jury,l3Ut  also  in  omitting  the 
fequirement  of  the  exercise  of  reasonable  diligence  on  the 
part  of  these  partners  to  discover  the  true  condition  of 
their  firm.  At  the  time  and  under  the  circumstances  at- 
tending the  execution  of  this  deed,  they  were  bound  to 
make  diligent  inquiry  as  to  the  solvency  or  insolvency  of 
the  firm.  That  Slagle  must  be  presumed  to  have  assented 
to  this  transaction,  does  not  seem  to  be  a  matter  of  doubt 
The  deed  was  made  to  a  firm  of  which  he  was  a  member, 
and  he  was  therefore  one  of  the  grantees.  Moreover  his 
own  seventh  prayer  concedes  that  he  knew  of  its  execu- 
tion and  assented  thereto.  The  same  question  arises,  and 
the  same  rulings  were  made,  as  to  the  preference  also 
given  to  Slagle  &  Co.  by  payment  to  them  of  $150,  on  ac- 
count of  a  pre-existent  debt,  on  the  29th  of  April,  1884, 
the  very  day  on  which  the  firi^  failed.  The  plaintiffs 
tenth  and  the  defendant's  eighth  prayer  refer  to  this 
transaction.  The  former  was  properly  granted,  and  the 
latter  should  have  been  rejected. 

All  that  need  be  said  as  to  the  Court's  ruling  upon  the 
question  of  evidence  is,  that  that  part  of  the  testimony  of 
these  partners  in  which  they  say  that  they  had  no  inten- 
tion to  give  a  preference,  either  by  the  deed  of  the  24th, 
or  the  payment  of  the  29th  of  April,  was  inadmissible. 
Where  the  law  imputes  the  intent  from  the  acts  done  by 
a  party,  his  testimony  as  to  what  his  intention  was  in 
doing  the  act,  cannot  be  received  in  evidence.  This  was 
expressly  decided  in  the  case  ofEcker  vs,  McAUistereAveadj 
referred  to. 

The  only  remaining  question  in  the  case  is  that  which 
relates  to  the  payment  to  Slagle  of  the  $1000  note  which 
was  secured  by  a  mortgage  on  a  market  stall,  executed  in 
November,  1881,  be/ore  this  partnership  was  formed.  In 
view  of  what,  we  have  already  decided,  it  is  hardly  possi- 
ble that  it  will  be  necessary  to  raise  this  question  on  the 
new  trial,  and  we  therefore  refrain  from  expressing  any 
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definite  opinion  upon  it.  All  that  need  be  said  is  that  it 
is  extremely  doubtful  whether  such  a  transaction  is  in  any 
way  aflfected  by  any  of  the  provisions  of  this  Article  o\ 
the  Code.  Our  decision  upon  the  other  points  requires  a 
reversal  of  the  judgment,  and  a  new  trial  of  the  case. 

Judgment  reversed,  and 

new  trial  awarded, 
(Decided  29th  January,  1886.) 


CONRAB    KrANZ   vs.    ThE    MaYOR    AND    CiTY    CoUNCIL 

OF  Baltimore. 

Municipal  Corporation — -Common  Sewer — Dedication — Ac- 
ceptance— Adoption — Liability  of  City  for  Damages  aris- 
ing from  Failure  to  Repair y  or  Negligence  in  repairing  a 
Common  sewer  passing  under  Private  property — Notice — 
Charter  of  the  City  of  Baltimore,  sec.  835,  of  Art.  4,  of 
the  Code  of  Public  Local  Laws. 

The  City  of  Baltimore  has  by  Its  charter,  Code  of  Public  Local  Laws, 
Art  4,  sec.  885,  "  full  power  to  pave  aud  keep  in  repair  all  neces- 
sary drains  and  sewers,  to  pass  all  regulations  necessary  for  the 
preservation  of  the  same,  and  to  authorize  any  person  by  them 
appointed  for  that  purpose,  to  enter  upon  the  lots,  grounds  and 
possessions  of  any  person  or  body  politic,  through  which  the  com- 
man  ietoers  run  or  ought  to  run,  to  regulate,  make  or  repair  the 
same.^'  For  more  than  twenty  years  the  city  used  and  controlled  a 
stream  within  its  limits  as  a  common  sewer,  appointed  an  officer  to 
see  to  its  being  kept  in  repair,  and  repaired  it  as  well  where  it  ran 
under  private  property  as  where  it  passed  across  or  along  public 
streets,  without  objection  by  owners  of  private  property  or  inter- 
ference on  their  part;  and  the  stream  had  been  made  a  complete 
and  continuous  arched,  covered  and  under-ground  drain  or  sewer, 
completely  under  the  control  and  management  of  the  city.    Held: 
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Ist.  That  the  legal  results  arising  from  this  state  of  facts  were,  that 
the  city  had  acquired  the  right  thus  to  use  the  stream  whereyer  it 

*  crossed  or  flowed  along  the  streets,  which  were  from  time  to  time 
laid  out  over  the  land  through  which  the  stream  ran,  by  virtue  of 
its  power  to  open  and  condemn  streets,  and  by  adcptian  wherever 
it  passed  through  private  property,  and  where  the  arching  or  cover- 
ing of  it  may  have  been  originally  done  by  private  owners. 

2nd.  That  it  must  be  presumed  that  such  private  owners  had  surren- 
dered, devoted  or  dedicated  their  rights  in  the  bed  of  the  stream 
to  the  public  for  the  purposes  of  a  public  sewer,  and  that  the  city 
and  public  had  accepted  such  dedication  or  surrender,  and  that  in 
consequence  of  its  having  thus  become  a  public  sewer  the  city  was 
bound  to  keep  it  in  repair,  and  was  responsible  for  injuries  result- 
ing from  negligence  in  making  necessary  repairs,  as  well  as  from 
the  negligent  or  unskilful  manner  in  which  the  work  of  repairing 
was  actually  done. 

3rd.  That  the  city  under  the  clause  of  its  charter  above  cited  had 
undoubted  power  to  acquire  by  dedication,  adoption  and  accept- 
ance, the  right  thus  to  use  said  stream  where  it  flowed  through  or 
under  private  property. 

4th.  That  in  order  to  make  the  city  liable  in  an  action  for  damages 
occasioned  by  a  defect  in  a  public  work  of  this  character,  the 
plaintiff  must  prove  that  the  corporate  authorities  had  notice  of  it, 
or  knew  of  its  existence,  or  show  lapse  of  time  or  other  state  of 
circumstances  from  which  notice  could  be  implied. 

Where  a  municipal  corporation  undertakes  in  the  discharge  of  its 
duties  to  construct  or  repair  such  a  work,  it  is  responsible  for  dam- 
ages caused  by  the  negligent,  careless  or  unskilful  manner  of  per- 
form! Dg  the  work. 

Appeal  from  the  Baltimore  City  Court. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Miller, 
Robinson,  Ritchie,  and  Bryan,  J. 

Graham  Gordon,  for  the  appellant. 
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Bernard  Carter^  City  Solicitor y  and  Robert  Gilmor,  City 
CounseUorj  for  the  appellee. 

MiLLEK,  J.,  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  on  the  9th  of  March,  1885,  by 
the  appellant  against  the  appellee,  to  recover  damages 
occasioned  by  the  bursting  of  "  Chatsworth  Run  Sewer." 

The  declaration  contains  three  counts.  The  first  alleges 
that  the  plaintiff  is  the  owner  of  a  house  and  lot  on  West 
Pratt  street,  where  he  carried  on  the  tailoring  business, 
and  that  this  sewer  commenced  at  the  intersection  of 
Pennsylvania  Avenue  and  Townsend  street,  a  considerable 
distance  north  of  his  property,  and  running  southwesterly 
passed  under  his  house  and  lot,  and  continued  south- 
wardly for  a  long  distance  to  the  intersection  of  Scott  and 
Ostend  streets;  that  it  is  a  public  or  common  sewer  under 
the  charge  and  care  of  the  defendant,  and  it  was  the  duty 
of  the  defendant  to  exercise  reasonable  care,  skill,  and 
diligence,  in  keeping  the  same  in  repair,  and  in  repairing 
it  when  out  of  order ;  but  that  defendant  well  knowing 
that  it  was  out  of  repair,  recklessly  and  at  various  times, 
did  not  exercise  reasonable  care,  skill,  and  diligence,  in 
repairing  the  same  and  keeping  it  in  proper  order,  and 
neglected  so  to  do,  whereby  it  did  at  various  times,  and 
particularly  on  the  11th  and  31st  of  July,  1884,  and  in 
many  places,  and  particularly  near  to  the  property  of  the 
plaintiflF,  become  out  of  order  and  repair,  and  filled  with 
earth,  stone  and  sand,  mud,  filth,  and  other  rubbish,  and 
thereupon  did  burst  and  cave  in  near  to  the  plaintiflf's 
house,  and  his  property  was  filled  with  large  quantities 
of  earth,  sand,  water,  mud,  filth,  and  other  refuse  matter ; 
and  his  house  and  lot  were  made  damp  and  unhealthful, 
and  the  plastering  and  papering  on  his  house  were  de- 
stroyed, the  walls  of  the  house  broken  and  undermined,  a 
large  quantity  of  his  goods  destroyed,  his  family  and  ser- 
vants made  sick,  so  that  he  lost  their  services  as  well  a» 
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his  own,  and  his  business  was  injured  ;  and  he  was  com- 
pelled to  spend  large  sums  of  money  in  curing  himself  and 
servants,  and  in  repairing  his  house.  The  second  count 
diflfers  from  the  first,  only  in  alleging  that  this  ifas  an 
under-ground  drain  or  sewer,  and  that  the  defendant  had 
by  long  and  legal  usage  acquired  the  right  to  use  it,  and 
particularly  that  part  thereof  near  to  the  plaintiff's  prop- 
erty, to  carry  off  large  quantities  of  water,  filth,  and  other 
drainage  from  the  city.  The  third  count  alleges  that  the 
defendant  had,  for  over  twenty-one  years,  used  this  sewer 
or  drain  as  a  common  sewer  for  the  city,  and  that  on  and 
prior  to  the  time  when  the  damage  sued  for  was  done,  it 
greatly  needed  cleaning  and  repairing,  and  that  defendant 
by  its  servants  and  agents  entered  upon  the  work  of  clean- 
ing and  repairing  it  near  to  plaintiff's  property,  but  in 
doing  such  work  did  not  exercise  reasonable  care,  skill, 
and  diligence,  and  that  the  damages  complained  of  re- 
sulted from  the  want  of  such  care,  skill,  and  diligence,  in 
making  such  repairs. 

The  case  was  tried  upon  issue  joined  on  the  plea  of 
non  cuL,  and  after  the  plaintiff  had  closed  his  case,  the 
Court,  at  the  instance  of  the  defendant,  instructed  the 
jury  "  that  there  is  no  suflScient  legal  evidence  in  the  cause 
of  such  negligence  on  the  part  of  the  defendant  in  the 
discharge  of  its  legal  obligations  to  the  plaintiff,  as  would 
entitle  the  plaintiff  to  recover  in  this  action ; "  and  coun- 
sel for  the  appellee  seek  to  sustain  this  instruction  upon 
two  grounds : 

1st.  That  there  is  no  legal  obligation  upon  the  city  to 
keep  this  sewer  in  repair  where  it  passes  under  private 
property  or  elsewhere  than  under  public  streets. 

2nd.  That  there  is  no  legally  sufficient  evidence  in  the 
case  that  the  bursting  of  the  sewer  under  the  plaintiff's 
house  was  caused  by  any  neglect  of  the  city  in  the  repair 
of  such  parts  of  it  as  the  city  was  bound  to  repair,  or  was 
caused  by  negligence  in  the  repairs  actually  being  made 
at  the  time  of  the  bursting. 
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Ist.  The  first  proposition  presents  a  question  of  some 
importance.  It  appears  from  the  testimony  that  before 
the  city  had  extended  across  and  beyond  it,  what  is  now 
called  Chatsworth  Run  Sewer,  was  an  open  tunning 
stream  called  in  its  lower  part  "  Woodfork  Branch,"  and 
in  its  upper  part  "  Chatsworth  Creek,"  the  bed  of  which, 
was,  of  course  "private  property."  The  city  had  by  its 
charter,  "full  power  to  pave  and  keep  in  repair  all  neces- 
sary drains  and  sewers,  to  pass  all  regulations  necessary 
for  the  preservation  of  the  same,  and  to  authorize  any 
person  by  them  appointed  for  that  purpose,  to  enter  upon 
the  lots,  grounds  and  possessions  of  any  person,  or  body 
politic  through  which  the  common  sewers  run,  or  ought  to 
run,  to  regulate,  make  or  repair  the  same."  Code,  Pvhlic 
Local  Laws,  Art,  4,  sec,  835.  Besides  the  oral  testimony 
of  the  plaintiff's  witnesses  it  was  agreed  that  any  ordi- 
nances of  the  Mayor  and  City  Council  relating  to  the 
subject  should  be  read  in  this  Court,  and  we  have  been 
referred  to  a  large  number  of  them  extending  back  as  far 
as  the  year  1829.  It  is  not  necessary  to  state  these'  in  de- 
tail. They  show  that  as  streets  were  laid  out  to  accom- 
modate the  growth  of  the  city  in  this  direction,  these 
streets  when  they  crossed  this  stream  were  carried  over 
it  by  arched  culverts  or  bridges,  and  where  the  stream 
ran  along  and  within  the  limits  of  a  street,  it  was  also 
arched  or  tunneled  and  the  bed  of  it  paved  with  stone. 
As  the  city  was  gradually  built  up  along  these  streets, 
other  ordinances  and  resolutions  were  passed  providing 
for  the  like  tunneling  and  paving  of  this  stream,  between 
streets,  and  in  at  least  one  case  where  it  passed  through 
private  property,  the  resolution  provides,  that  "the  right 
to  tunnel  the  same  be  secured  without  any  expense  for 
the  right  of  way  to  the  city."  Others  provide  for  the  re- 
pairing of  it  in  various  places,  and  still  others  permit  the 
construction  of  private  drains  from  private  houses  to  be 
connected  with  it.    The  testimony  also  shows  that  no  such 
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private  drain  could  be  made  without  the  permission  of  the 
city,  but  that  any  one  could  obtain  such  permission.  The 
work  thus  done,  even  in  the  case  of  private  tapping 
drains,  was  required  to  be  done  under  the  supervision  of 
city  officials.  The  aggregate  amount  appropriated  by 
the  ordinances  and  resolutions  to  which  our  attention  has 
thus  been  called  (and  there  may  be  others  of  like  import) 
exceeds  the  sum  of  $70,000.  The  proof  further  shows 
that  for  a  long  period  (much  more  than  twenty  years)  the 
city  has  used  and  controlled  this  stream  as  a  common 
sewer,  from  its  source  to  a  considerable  distance  below 
Pratt  street,  on  which  the  plaintiflF's  property  is  located, 
has  appointed  an  officer  to  see  to  its  being  kept  in  repair, 
has  repaired  it  as  well  where  it  runs  under  private  prop- 
erty, as  where  it  passes  across  or  along  public  streets,  and 
that  this  user  has  continued  to  the  present  time  without 
objection  by  the  owners  of  private  property,  or  interfer- 
ence on  their  part.  In  short,  the  plain  inference  from 
these  ordinances  and  resolutions,  and  this  proof,  is  that 
this  stream  in  this  part  of  it,  at  least,  has  for  a  long  time 
been  made  a  complete  and  continuous  arched,  covered  and 
under-ground  drain  or  sewer,  and  has  come  to  be  as  com- 
pletely under  the  control  and  management  of  the  city  as 
any  other  public  sewer  within  its  limits.  In  our  opinion, 
the  legal  results  arising  from  this  state  of  facts,  are,  that 
the  city  has  acquired  the  right  thus  to  use  this  stream 
wherever  it  crosses  or  flows  along  the  streets,  which  were 
from  time  to  time  laid  out  over  the  land  through  which 
the  stream  runs,  by  virtue  of  its  power  to  open  and  con- 
demn streets,  and  by  adoption  wherever  it  passes  through 
private  property,  and  where  the  arching  or  covering  of  it 
may  have  been  originally  done  by  private  owners ;  that 
it  must  be  presumed  that  such  private  owners  have  sur- 
rendered, devoted,  or  dedicated  their  rights  in  the  bed  of 
the  stream  to  the  public  for  the  purposes  of  a  public  sewer, 
and  that  the  city  and  public  have  accepted  such  dedica- 
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tion  or  surrender ;  and  that  in  consequence  of  its  having 
thus  become  a  public  sewer,  the  city  is  bound  to  keep  it 
in  repair,  and  is  responsible  for  injuries  resulting  from 
negligence  in  making  necessary  repairs,  as  well  as  from 
the  negligent  or  unskilful  manner  in  which  the  work  of 
repairing  is  actually  done.  As  to  the  power  of  the  city 
under  the  clause  of  its  charter  already  cited  to  acquire  by 
dedication,  adoption  and  acceptance,  the  right  thus  to  use 
this  stream  where  it  flowed  through  or  under  private 
property,  we  entertain  no  doubt  whatever.  This  right  of 
acquisition  by  adoption  and  dedication,  and  the  consequent 
responsibility  on  the  part  of  a  municipal  corporation,  or 
the  public  is  sustained  by  many  well  considered  cases 
where  the  question  has  arisen  under  a  similar  state  of 
facts.  Yaies  vs.  Juddy  18  Wia.y  118 ;  City  of  Indianapolis 
vs.  Lawyer  J  et  al.,  38  Ind.,  348 ;  Hou/e  vs.  Town  of  Fvl- 
tony  34  Wis.y  608 ;  Emory  vs.  City  of  Lowell^  104  Mass.^ 
13.  The  present  case  differs  in  all  its  essential  features 
from  that  of  Munn  vs.  Mayor^  &c.  of  Pittsburg^  40  Penn. 
State  Bep.j  364,  relied  on  by  counsel  for  the  appellee.  The 
proposition  laid  down  in  that  case  that  where  a  city  pours 
its  sewers  and  drains  into  a  natural  running  stream  into 
which  it  had  the  right  to  pour  them,  is  under  no  obliga- 
tion to  keep  the  stream  clear  to  its  mouth  on  the  private 
property  of  all  the  landholders  through  which  it  flows,  has 
no  application  here.  The  facts  of  this  case  as  they  are 
presented  in  this  record  do  not  justify  the  city  in  invoking 
that  rule  even  if  we  should  regard  it  as  correct.  In  what 
we  have  thus  said,  we  are  not  to  be  understood  as  holding 
that  the  city  would  be  liable  for  damages  caused  by  the 
insufficiency  of  the  size  or  dimensions  of  this  sewer  as 
already  constructed,  to  carry  off  the  water  and  drainage 
flowing  through  it,  or  by  over-flows  in  case  of  heavy  rains. 
No  such  question  is  presented  by  this  record. 

2nd.  The  next  point  is,  was  there  any  evidence  legally 
sufficient  to  authorize  the  jury  to  find  that  the  damages 
32  V.  64. 
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complained  of  were  occasioned  by  the  negligence  of  the 
city  authorities  in  not  repairing  this  sewer  when  it  was 
out  of  repair,  or  in  actually  making  the  repairs  referred 
to  in  the  third  count  of  the  declaration  ?  In  considering 
this  question  we  have  recognized  as  true  the  two  general 
propositions :  Ist.  That  where  a  party  sues  for  damages 
occasioned  by  a  defect  in  a  public  work  of  this  character, 
it  is  incumbent  upon  him,  before  he  can  recover,  to  prove 
that  the  corporate  authorities  had  notice  of  it,  or  knew  of 
its  existence,  or  show  lapse  of  time,  or  other  state  of  cir- 
cumstances from  which  notice  can  be  implied.  Mayor  vs. 
Sheffield^  4  Wallace^  195.  2nd.  That  where  a  municipal 
corporation  undertakes  in  the  discharge  of  its  duties,  to 
construct  or  repair  such  a  work,  it  is  responsible  for  dam- 
ages caused  by  the  negligent,  careless  or  unskilful  man- 
ner of  performing  the  work.  2  Dillon  on  Municipal  Cor- 
porationsy  sec.  1049.  What  then  is  the  testimony  on  this 
subject  of  negligence  ? 

The  plaintiff  himself  testified  that  he  owned  this  prop- 
erty on  the  south  side  of  Pratt  street,  and  lived  in  the 
house ;  that  when  he  bought  it,  this  sewer  passed  across 
and  under  the  beds  of  Baltimore,  German,  Lombard,  King, 
and  Pratt  streets,  and  then  under  his  house  and  lot,  and 
that  it  unexpectedly  burst  on  the  11th  and  Slst  days  of 
July,  1884;  that  on  each  occasion,  as  soon  as  it  bursted, 
he  used  reasonable  efforts  to  prevent  injury  to  his  prop- 
erty and  effects,  and  on  both  occasions,  water,  mud,  filth, 
slime,  stone  and  plank,  came  into  and  on  his  property  and 
injured  it;  that  the  city  mended  the  sewer  in  both  in- 
stances, and  after  the  first  breach,  took  out  of  his  property 
about  six  cart  loads  of  dirt,  mud  and  stone. 

The  plaintiff's  son  testified  that  on  the  11th  of  July, 
men  were  working  in  the  sewer  under  the  pavement  of 
Pratt  street,  who  were  under  the  charge  of  Mr.  Snyder, 
who  was  employed  by  the  city  to  look  after  this  sewer; 
that  stones  were  hauled  in  one  horse  carts,  and  six  horse 
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wagons,  and  thrown  into  the  sewer  through  the  inlet 
thereto,  which  was  in  front  of  plaintiff's  house  and  lot ; 
that  witness  had  heen  in  the  sewer  before  and  after  the 
first  break,  and  through  it  from  Columbia  avenue  below, 
to  King  street  above,  the  plaintiff's  property,  and  that  it 
was  in  bad  condition  both  above  and  below  the  same;  that 
under  King  street,  the  top  of  the  sewer  had  bulged  in  so 
that  he  had  to  get  on  his  knees  to  pass  through  it,  and 
this  bulging  prevented  the  water  from  backing,  if  it  got 
stopped  up  below;  that  the  workmen  had  in  the  sewer 
under  Pratt  street,  five,  six  or  seven  cart  loads  of  stone  and 
debris,  and  in  some  places  had  it  piled  up,  and  that  some 
of  it  was  old  stone  they  had  taken  out  to  put  in  new  ones; 
that  they  put  in  a  dam  under  the  pavement  two  feet  high, 
and  extending  from  one  side  of  the  sewer  to  a  point  two 
feet  from  the  other;  that  they  left  cdl  this  stone  and  debris 
in  the  sewer ^  and  he  never  saw  them  take  any  of  it  out;  that 
this  debris  in  the  sewer  helped  it  to  burst,  and  if  it  had 
been  kept  in  proper  order,  it  would  not  have  bursted;  that 
the  city  mended  the  sewer  both  times  it  broke,  and  when 
the  workmen  mended  it  after  the  first  break,  they  put  only 
three  layers  of  brick  on  the  arch,  but  when  they  mended  it 
the  second  time,  they  put  on  four  layers  of  brick,  and  also 
placed  large  stones  on  the  top  of  the  sewer  in  the  plain- 
tiff's cellar;  that  when  they  mended  the  sewer  the  second 
•time,  the  workmen  were  more  careful  about  throwing  in 
80  much  stone,  and  did  not  throw  in  so  many  at  one  time ; 
that  the  sewer  had  never  injured  the  plaintiff  before  the 
11th  of  July,  and  the  water  always  before  that  time  had 
passed  through  it  very  well,  and  it  was  of  good  size  under 
the  plaintiff's  house;  that  it  was  in  bad  condition  under 
Pratt  street,  and  witness  went  to  the  top  of  his  gum  boots 
in  holes  there. 

Two  of  the  workmen  who  had  been  engaged  in  this 
work  of  repair,  testified  to  substantially  the  same  state  of 
facts.     They  say  they  had  five  or  six  cart  loads  of  stone 
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and  rubbish  in  the  sewer  when  it  bursted,  and  that  this 
helped  to  bank  up  the  water  and  burst  the  sewer.  One 
of  them  says  he  had  been  through  the  sewer  from  Fayette 
street  to  the  end  of  it,  the  other  from  King  to  Hamburg 
streets,  and  both  testify  that  it  was  in  bad  condition  above 
the  plaintiff's  house,  that  there  was  a  great  deal  of  mud 
and  filth  and  many  holes  in  it,  and  that  under  King  street 
the  top  of  the  arch  ^lad  settled  nearly  two  feet  for  a  space 
of  more  than  fifty  feet  in  length,  and  that  this  settling 
retarded  the  passage  of  the  water  up  when  it  was  col- 
lected below;  that  it  was  not  mended  strong  enough  when 
it  broke  the  first  time,  and  that  it  was  mended  stronger 
the  second  time;  that  the  bottom  of  the  sewer  under 
Pratt  street  was  made  out  of  plank,  and  it  would  be  better 
if  it  had  been  made  of  stone,  as  the  water  gets  under 
planks  and  pulls  them  up.  One  of  them  says  that  Snyder 
came  into  the  sewer  twice  while  the  work  was  going  on, 
and  that  as  a  city  officer,  he  went  up  and  examined  the 
place  where  it  had  sunk  under  King  street. 

Another  witness  testified  that  he,  with  several  other 
persons,  called  upon  the  Mayor  about  two  years  ago,  and 
complained  of  the  condition  and  overflow  of  this  sewer 
between  German  and  Baltimore  streets,  and  that  the  City 
Commissioner  who  was  present,  said  the  sewer  ought  to 
be  repaired  but  there  was  no  appropriation  by  the  city, 
that  he  knew  all  about  its  condition,  and  the  Mayor  then^ 
said  it  would  be  reported  to  the  City  Council. 

Such,  in  substance,  is  the  testimony  of  the  plaintiff's 
witnesses  on  this  subject.  There  was  no  proof  that  there 
had  been  any  fall  of  rain  prior  to  either  of  these  break- 
ings, causing  an  unusual  flow  of  water  into  the  sewer, 
and  subjecting  it  to  unusual  pressure ;  nor  is  there  any 
thing  to  show  that  they  could  be  attributed  to  any  other 
causes  than  those  to  which  these  witnesses  have  testified. 
We  are  all  of  opinion  that  ther^  is  enough  in  this  testi- 
mony to  have  warranted  the  jury  in  finding,  at  least,  that 
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the  work  of  repair  was  carelessly  and  negligently  con- 
ducted, and  that  this,  in  connection  with  the  bad  condi- 
tion of  the  sewer  in  other  places,  caused  it  to  burst.  This 
testimony,  therefore,  should  not  have  been  withdrawn 
from  the  consideration  of  the  jury. 

Judgment  reversed^  and 

new  trial  awarded. 
(Decided  29th  January,  1886.) 


Artbmus  Donelson   vs,  Mary   Polk,  by  her   Hus- 
band and  next  friend,  Robert  M.  Polk. 

Assignee  of  Lease — When  liable  for  Breaches  of  Covenant — 
Privity  of  Estate — When  the  Remedy  is  at  Law^  and  when 
in  Equity — Estoppel. 

The  liability  of  an  assignee  of  a  tei-m  to  the  original  lessor,  or  those 
claiming  under  him,  grows  out  of  the  privity  of  estate,  and  such 
liability  continues  only  so  long  as  such  privity  of  estate  exists. 

So  long  as  the  privity  of  estate  continues,  the  assignee  is  liable  upon 
all  covenants  that  ran  with  the  landy  such  as  covenants  for  the  pay- 
ment of  rent,  and  of  taxes  assessed  upon  the  premises ;  and  for  any 
breach  of  such  covenants,  the  lessor  may  sue  him  during  the  con- 
tinuance of  the  assignment. 
• 

But  when  he  severs  his  relation  to  the  land,  he  puts  an  end  to  his 
liability  for  any  future  breaches  of  the  covenants  contained  in  the 
lease,  whether  such  covenants  be  expressed  or  implied. 

An  action  at  law  cannot  be  maintained  after  the  assignment,  in  re- 
spect to  breaches  of  covc^nant  committed  by  the  assignee  during 
the  time  of  his  holding.    The  remedy  in  such  case  is  in  equity. 

The  facts  in  this  case  were  held  not  to  create  an  estoppel. 
Appeal  from  the  Circuit  Court  of  Baltimore  City. 
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The  case  is  stated  in  the  opinion  of  the  Court.     The 
record  contains  the  following  agreed  statement  of  facts: 

It  is  admitted  in  this  case  that  Artemus  Donelson,  the 
defendant^  became  the  assignee  of  the  leasehold  interest 
created  by  the  lease  from  Robert  M.  Polk  and  wife  to  John 
J.  Kennedy,  on  the  17th  day  of  June,  1873,  by  deed  of 
assignment  from  John  S.  Tyson,  trustee,  and  as  such  as- 
signee remained  in  possession  of  said  property,  receiving 
the  rents',  income  and  profits  thereof,  so  far  as  said  prop- 
erty yielded  any  rents,  income  or  profits,  until  the  8th  of 
December,  1878,  on  which  day  he  conveyed  said  leasehold 
estate  to  one  Archibald  H.  Rowand,  by  deed  of  assign- 
ment, said  deed  being  made  subject  to  a  certain  mortgage 
to  one  Hippolyte  Dalmon,  and  also  to  all  arrearages  of 
ground-rent  and  taxes  which  said  Rowand  thereby  as- 
sumed and  agreed  to  pay.  That  during  the  time  said 
Donelson  was  in  possession  of  said  leasehold  interest,  there 
accrued  and  became  due  to  the  complainant  three  semi-an- 
nual instalments  of  ground-rent  under  the  terms  of  said  lease 
viz.,  one  hundred  and  eighty  dollars,  due  the  1st  of  Au- 
gust, 1877;  one  hundred  and  eighty  dollars,  due  the  Ist 
of  February,  1878,  and  one  hundred  and  eighty  dollars, 
due  the  1st  of  August,  1878;  the  whole  of  which  re- 
mained due  and  unpaid  at  the  time  of  the  assignment 
from  Donelson  to  Rowand  above  mentioned,  and  none  of 
which  has  been  paid  to  the  complainant,  except  the  sum 
of  $138.00,  which  is  to  be  credited  as  of  the  25th  of  March, 

1879,  and  was  recovered  under  a  distraint Instituted 

since.  That  while  said  Donelson  was  possessed  of  said 
leasehold  interest  as  aforesaid,  taxes  for  the  year  1877 
were  levied,  and  became  due  upon  said  property,  as  fol- 
lows, viz.,  $10.57  to  the  State  of  Maryland,  and  $101.58  to 
the  Mayor  and  City  Council  of  Baltimore ;  and  taxes  for 
the  year  1878  were  levied  on  said  property,  as  follows : 
To  the  State  of  Maryland  $10.81,  and  to  the  Mayor  and 
City  Council  of  Baltimore,  $104.13  ;  none  of  which   were 
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paid  by  said  Donelson,  and  all  of  which  were  paid  by  the 
complainant  on  the  16th  of  May,  1879 — as  appears  by  the 
bills  and  receipts  therefor.  That  the  complainant  was 
advised  of  the  assignment  by  Donelson  to  Rowand  of  said 
property,  subject  to  said  mortgage,  and  all  ground-rent 
and  taxes  due,  and  that  said  Rowand  permitted  said  prop- 
erty to  be  sold  under  said  mortgage,  which  sale  was  made 
by  Charles  E.  Hill,  trustee,  under  a  decree  of  this  Court, 
on  the  27th  day  of  February,  1879,  for  five  dollars,  sub- 
ject to  all  taxes  and  ground-rent,  a  statement  of  which 
was  furnished  by  said  trustee  at  the  sale,  and  that  the  said 
R.  M.  Polk  was  present  at  said  sale ;  that  all  back  taxea 
and  ground-rent  due  were  assumed  by  the  purchaser,  and 
became  part  of  the  consideration  for  said  purchase. 

The  cause  was  argued  before  Alvey,  C.  J.,  Miller, 
Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

Charles  H.  Stanley,  for  the  appellant. 

Wm.  A,  Hammond,  for  the  appellee. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  against  the  appellant  to 
compel  him  to  account  for  and  pay  over  to  the  appellee  as 
lessor^  certain  arrearages  of  ground-rent,  which  accrued 
due  while  the  former  was  owner  and  possessor  of  the  lease- 
hold estate,  as  assignee  thereof,  and  which  leasehold  prem- 
ises he  afterwards  assigned ;  and  also  to  compel  him  to 
reimburse  the  appellee  the  amount  of  taxes  that  accrued 
due  during  the  time  of  the  holding  of  the  premises  by  the 
appellant  as  such  assignee, — such  taxes  having  been  sub- 
sequently paid  by  the  appellee. 

There  is  no  dispute  in  regard  to  the  amount  claimed, 
and  for  which  the  decree  below  was  rendered;  and  all  the 
material  facts  of  the  case  have  been  ascertained  by  agree- 
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ment,  and  which  facts  it  is  unnecessary  to  repeat  here.  It 
may,  however,  be  proper  to  state,  that  the  lease  of  the 
premises  by  the  appellee  to  Kennedy,  the  original  lessee, 
is  for  ninety-nine  years,  and  is  dated  the  22d  of  July,  1868 ; 
and  that  the  annual  rent  reserved  is  $360,  payable  in 
equal  half-yearly  instalments,  with  covenant  on  the  part 
of  the  lessee  .to  pay  all  taxes  that  might  be  thereafter 
levied  either  on  the  premises  demised  or  the  rent  re- 
served. 

The  appellant  resists  recovery  against  him  in  this  case 
upon  two  grounds :  1st.  That  a  Court  of  equity  has  no 
jurisdiction  to  decree  against  him  in  respect  to  the  claim 
made  ;  and,  2d.  That  the  appellee  is  estopped  from  assert- 
ing her  claim  against  him. 

1.  The  principle  of  law  is  a  familiar  one,  that  the  liabil- 
ity of  an  assignee  of  a  term  to  the  original  lessor,  or  those 
claiming  under  him,  grows  out  of  the  privity  of  estate, 
and  that  such  liability  continues  only  so  long  as  such  priv- 
ity of  estate  exists.  So  long  as  the  privity  of  estate 
continues,  the  assignee  is  liable  upon  all  covenants  that 
run  with  the  landy  such  as  covenants  for  the  payment  of 
rent,  and  of  taxes  assessed  upon  the  premises  {Lester  vs, 
Hardesty,  29  Jfd.,  50);  and  for  any  breach  of  such  cove- 
nants, the  lessor  may  sue  him  during  the  continuance  of 
the  assignment.  But  as  his  liability  springs  altogether 
from  his  relation  to  the  land,  it  follows  that  when  he 
severs  that  relation  he  puts  an  end  to  his  liability  for  any 
future  breaches  of  the  covenant  contained  in  the  lease, 
whether  such  covenants  be  expressed  or  implied.  In  re- 
gard to  this  there  is  no  question  or  conflict  of  authority. 
But  though  the  liability  of  the  assignee  for  future  breaches 
is  terminated  upon  assignment  by  him,  the  question 
whether  the  remedy,  after  the  assignment,  in  respect  to 
breaches  of  covenant  committed  by  the  assignee  during 
the  time  of  his  holding,  can  be  had  by  action  at  law,  or 
can  only  be  sought  in  equity,  is  one   in  regard  to  which 
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there  is  conflict  of  authority.  In  England,  it  has  been 
held  that  the  assignee  is  liable  in  an  action  at  law  for 
breach  of  covenant  running  with  the  land,  incurred  in  his 
own  time,  though  the  action  was  not  commenced  until 
after  he  had  assigned  the  premises.  Harley  vs.  Eingy  2  Cr. 
M,  &  B.y  18.  And  the  same  principle  has  been  fully  sanc- 
tioned by  the  Supreme  Court  of  New  York,  in  Quacken- 
boss  vs.  Clarky  12  Wend.,  557.  But  in  this  State  it  has 
been  settled  by  our  predecessors,  that  such  action  at  law, 
if  not  brought  before  the  assignee  divests  himself  of  the 
estate,  cannot  be  maintained  against  him.  This  was  held 
in  the  case  of  Hintze  vs.  ThomaSy  7  Md.,  346,  which  was 
an  action  of  covenant  brought  against  the  assignee  of  a 
lease  after  he  had  assigned  over,  for  rent  falling  due  sub- 
sequent to  the  assignment  to  him,  and  before  the  assign- 
ment over ;  and  consequently  the  direct  question  of  the 
right  to  maintain  the  action  at  law  was  presented,  and  the 
Court  held  it  could  not  be  maintained.  And  though  the 
question  of  the  right  to  relief  in  equity  was  not  necessarily 
involved,  yet  the  Court  gave  sanction  to  and  founded  its 
judgment  upon  the  authorities  which  maintain  that  the 
remedy  is  in  equity,  in  a  case  like  the  present,  and  not  at 
law.  After  referring  to  and  quoting  some  of  the  authori- 
ties upon  the  subject,  which  hold  that  an  action  at  law  will 
not  lie  against  the  assignee  after  the  privity  of  estate  has 
ceased,  the  Court  refer  to  and  quote  from  the  opinion  of 
Baron  Aldbrson,  in  Fagg  vs.  Dohie,  3  You.  &  Coll.,  96, 
this  passage  :  "But  though  this  be  so,  yet  equity  will  give 
relief  as  \jo  antecedent  rent  due,  or  antecedent  breaches  of 
covenant  committed  at  the  time  the  party  was  liable  for 
them,  although  by  his  subsequent  assignment  the  remedy 
at  law  is  gone."  From  this,  and  what  is  stated  in  Piatt 
on  Covenants,  at  page  495  to  503,  the  Court  deduced  the 
conclusion  that  the  action  at  law  would  not  lie.  This  case 
of  Hintze  vs.  Thomas  has  been  referred  to  with  approval 
in  subsequent  cases,  {Mayhexo  vs.  Hardesty,  8  Md.,  479 ; 
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Lester  vs.  Hardesty,  29  Md.^  50,)  and  without  saying,  if 
this  were  a  new  question,  that  we  should  hold,  as  was  held 
in  Hintze  vs.  Thomas^  that  the  action  at  law  could  not  be 
maintained,  yet  there  is  very  ample  authority  in  support 
of  the  proposition,  that  equity  will  take  cognizance  of  and 
afford  relief  in  such  case  as  the  present  TreacJde  vs. 
Coke  J  1  Vem,^  165;  City  of  London  vs.  Richmond j  2 
Tern.,  421;  Philpot  vs.  Hoare,  Amb.,  480,  S.  (7.,  2  Atk.j 
219 ;  Valliant  vs.  Dodemeed,  2  Atk.y  546.  As  the  right 
of  action  had  accrued  during  the  holding  of  the  assignee, 
and  that  right  of  action  at  law  had  been  defeated  by  the 
action  of  the  assignee,  in  assigning  his  interest  in  the  term, 
it  is  but  right  that  there  should  be  a  remedy  in  some  form, 
and  that  remedy  is  afforded  by  a  Court  of  equity. 

It  is  contended,  on  the  part  of  the  appellant,  that  this 
resort  to  a  Court  of  equity  is  unnecessary,  inasmuch  as 
the  appellee  had  ample  remedy,  by  re-entry  and  forfeiture 
of  the  lease,  for  the  non-payment  of  the  rent  in  arrear. 
But  it  is  a  settled  principle  that  a  Court  of  equity  will 
never  require  that  a  party  should  insist  upon  a  forfeiture 
as  a  remedy ;  and  moreover,  it  is  the  absolute  right  of  the 
appellee  to  insist  upon  the  performance  of  the  covenants  of 
the  lease,  or  compensation  in  damages  for  the  breach 
thereof,  by  those  upon  whom  such  covenants  are  binding, 
by  reason  of  their  relation  to  the  estate. 

2.  The  question  of  estoppel  raised  against  the  appellee, 
clearly  has  no  foundation  in  fact  to  support  it.  There  is 
nothing  shown  in  the  proof  that  the  appellant  was  induced 
to  act,  in  reference  to  the  estate,  or  the  rent  and  taxes 
claimed,  in  any  manner  to  his  prejudice,  by  the  declara- 
tion or  act  of  the  appellee  purposely  made  or  done  to 
effect  such  result ;  and  in  the  absence  of  clear  proof  to 
show  such  to  have  been  the  case,  there  is  no  ground  what- 
ever for  the  application  of  the  principle  of  estoppel  in 
such  a  case  as  this.  The  facts  agreed  upon,  as  set  out  in 
the  last  paragraph  of  the  agreed  statement  of  facts,  cer- 
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tainly  furnUh  no  ground  for  concluding  the  appellee,  in 
respect  to  the  claim  now  made  against  the  appellant.  And 
the  proof  appears  to  be  clear  in  negation,  of  what  seems  to 
be  a  suspicion  on  the  part  of  the  appellant,  that  there  was 
collusion  between  the  appellee  and  her  niece,  Mrs.  Pack- 
ham,  in  effectiog  the  purchase  of  the  property  by  the  lat- 
ter, at  the  trustee's  sale  made  on  the  27th  of  February, 
1879. 
The  decree  of  the  Court  below  must  be  affirmed. 

Decree  afirmed. 
(Decided  Srd  February,  1886.) 


J.  DoKALB  Cameron  vs.  Jacob  Tome,  Trustee,  and 

others. 

Mortgage  bondholders — Coupons — Priority  of  Lien. 

As  against  bondholders  who  presented  their  coupons  at  the  office  of 
the  company  for  payment  and  not  for  sale,  and  who  had  the  right  to 
assume  that  they  were  paid  and  extinguished,  a  person  who  advances 
the  money  to  take  them  up,  under  an  undisclosed  agreement  with  the 
company  that  the  coupons  should  be  delivered  to  him  uncancelled 
as  security  for  his  advances,  is  not  entitled  to  an  equal  priority  in 
the  lien,  or  the  proceeds  of  the  mortgage  by  which  the  coupons  are 
secured. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause   was  argued  before  Alvby,   C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Irving,  and  Bryan,  J. 

Frank  Gosnelly  and  A.  Stirling y  Jr,^  for  the  appellant. 
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Thomas  W,  HaU,  and  Charles  Marshall^  for  the  appel- 
lees. 

Robinson,  J.,  delivered  the  opinion  of  the  Court 

The  franchises  and  property  of  the  People's  Passenger 
Railway  Company  were  sold  under  foreclosure  proceed- 
ings instituted  hy  the  second  mortgage  bondholders.  The 
sale  was  made  subject  to  a  first  mortgage  by  the  company 
to  Jacob  Tome,  trustee,  to  secure  the  payment  of  the  prin- 
cipal and  interest  of  $100,000  coupon  bonds,  and  John  W. 
Hall  became  the  purchaser.  Hall  subsequently  conveyed 
the  property  to  the  People's  Railway  Company,  a  new  and 
distinct  corporation. 

The  appellant  is  the  holder  of  certain  interest  coupons  of 
the  first  mortgage  bonds,  of  the  face  value  of  $2745,  and 
these  coupons  he  claims  are  entitled  to  the  lien  of  the  first 
mortgage  upon  the  property  of  the  People's  Passenger 
Bailway  Company,  The  auditor  and  master  to  whom  the 
papers  were  referred  to  state  an  account,  was,  upon  the 
proof  submitted  to  him,  of  the  opinion,  that  the  coupons 
held  by  the  appellant  were  not  entitled  to  the  lien  of  the 
first  mortgage,  and  that  they  were  acquired  by  the  appel- 
lant under  such  circumstances,  as  to  entitle  him  only  to 
a  claim  against  the  corhpanyfor  money  loaned. 

This  appeal  is  taken  from  dL  pro  forma  decree  ratifying 
the  report*of  the  auditor  and  master. 

In  support  of  the  lien  now  claimed  by  him,  the  appellant 
contends  that  the  coupons  were  purchased  by  him  from 
the  first  mortgage  bondholders,  and  constitute  therefore  a 
pa^rt  of  the  mortgage  debt.  The  appellees  on  the  other 
hand  contend  that  the  coupons  were  presented  by  the 
holders  thereof  at  the  company's  office  for  payment,  in 
pursuance  of  a  notice  published  by  the  company  in  the 
newspapers  that  they  would  upon  such  presentation  be 
paid ;  that  they  were  so  paid  by  the  proper  officer  of  the 
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company,  and  were  accordingly  delivered  to  him  for  re- 
tirement and  cancellation,  and  not  for  assignment. 

Is  the  appellant  to  be  treated  as  a  purchaser  of  the  cou- 
pons in  controversy?  We  think  not.  His  own  admissions,  the 
admissions  of  the  gompany,  and  the  proof  before  the  auditor 
and  master,  are  all  against  any  such  contention.  Tome,  the 
trustee  in  the  first  mortgage,  in  the  cross-bill  filed  by  him, 
expressly  charges,  that  the  company  being  without  means 
to  pay  the  interest  coupons  falling  due  on  the  Ist  of  Jan- 
uary, 1883,  its  president  made  an  arrangement  with  the 
appellant  whereby  the  latter  was  to  advance  the  money  to 
William  H.  Patterson,  (the  secretary  of  the  company,)  to 
take  up  said  coupons,  and  which  were  to  be  delivered  to  the 
appellant  to  be  held  by  him  as  his  property,  until  the  com- 
pany should  be  able  to  raise  the  money  to  pay  the  same. 
He  further  charges  that  in  pursuance  of  this  arrangement 
an  advertisement  was  published,  signed  by  W.  H.  Patter- 
son as  secretary  of  the  company,  notifying  the  holders  of 
the  first  mortgage  bonds  to  present  their  coupons  at  the 
company's  office  for  payment;  and  that  certain  bond- 
holders in  ignorance  of  the  arrangement  made  with  the 
appellant  presented  and  delivered  the  coupons  to  Patter- 
son, the  secretary,  as  they  supposed  for  retirement  and  can- 
cellation, receiving  from  him  the  money  therefor.  The 
bill  then  charged  that  the  whole  arrangement  was  but  a 
cloak  to  conceal  the  fact  of  a  default  having  b^en  made, 
and  to  avoid  the  consequences  thereof,  and  that  it  was  in 
fraud  of  the  rights  of  the  first  mortgage  bondholders. 

The  answer  of  the  company  to  the  cross-bill  -of  Tome 
admits  the  facts  set  forth  in  the  bill,  but  denies  that  the 
arrangement  was  fraudulent.  The  answer  of  the  appel- 
lant admits  also  the  facts  stated,  except  that  it  denies  all 
fraud,  combination  or  improper  motive  in  respect  to  the 
coupons,  and  alleges  "that  the  money  which  was  paid  by 
the  officers  of  the  defendant  company  to  the  bondholders, 
who  delivered  to  them  coupons  due  1st  of  January,  1883, 
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was  the  money  of  the  said  J.  D.  Cameron,  advanced  by 
him  to  the  company,  and  the  said  coupons  are  now  held  by 
him  under  the  arrangement  stated  in  the  bilL" 

In  addition  to  these  admissions  on  the  part  of  the  com- 
pany and  the  appellant  himself,  the  proof  taken  before  the 
auditor  and  master  shows  beyond  question,  that  the  cou- 
pons were  presented  by  the  first  mortgage  bondholders  at 
the  company's  office  for  payment,  and  that  they  were  in 
fact  paid  by  its  secretary,  and  were  delivered  to  him  for 
retirement  and  cancellation.  The  Messrs  Hambleton  in 
presenting  $660  of  these  coupons,  notified  the  secretary 
of  the  company  that  they  were  presented  for  payment  and 
cancellation  by  the  company,  and  not  for  sale,  and  that  un- 
less so  paid  by  the  company  they  would  notbe  surrendered. 
To  this  Patterson  replied,  "I  am  the  secretary  of  the  com- 
pany, and  advertised  that  I  was  paying  the  coupons,  which 
I  am  doing." 

There  is  not  a  particle  of  proof  to  show  that  the 
holders  of  these  coupons  ever  sold  or  agreed  to  sell 
them  to  the  appellant,  or  that  they  were  delivered  to 
him  with  their  knowledge  or  assent.  They  were  due  and 
it  was  the  duty  of  the  company  to  pay  them.  They  con- 
stituted so  long  as  they  remained  unpaid,  a  part  of  the 
mortgage  debt,  and  an  accumulation  of  unpaid  interest 
would  necessarily  aflfect  the  value  of  the  security  held  by 
the  first  mbrtgage  bondholders. .  They  had  therefore  a  di- 
rect interest  in  having  them  paid  and  extinguished.  The 
appellant  advanced,  it  is  true,  the  money  to  pay  them,  but 
he  was  a  large  holder  of  the  second  mortgage  bonds,  and 
was  anxious  to  avoid  a  default  on  the  part  of  the  company, 
which  might  lead  to  a  foreclosure  and  sale  of  the  property 
of  the  company  by  the  first  mortgage  bondholders.  Be- 
sides, the  agreement  was  one  made  between  him  and  the 
company,  and  was  unknown  to  the  holders  of  the  coupons, 
when  they  presented  them  for  payment.  This  being  so, 
we  take  the  law  to  be  well  settled,  that  as  against  bond- 
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holders  who  presented  their  coupons  for  payment  and  not 
for  sale,  and  who  had  the  right  to  assume  that  they  were 
paid  and  extinguished,  a  person  who  advances  the  money 
to  take  them  up  under  an  undisclosed  agreement  with  the 
company,  that  the  coupons  should  be  delivered  to  him  un- 
cancelled as  security  for  his  advances,  is  not  entitled  to  an 
equal  priority  in  the  lien,  or  the  proceeds  of  the  mortgage 
by  which  the  coupons  are  secured.  Union  Trust  Company 
vs.  Monticello  and  Port  Jervia  R.  R.  Co.,  63  N.  7.,  313  ; 
Haven  vs.  Chrand  Junction  Railroad  Depot  Co.,  109  Mass., 
96;  Ketchum  vs.  Duncan,  96  U.  8.,  662. 

But  admitting  this  to  be  so,  it  is  further  contended,  that 
the  proceedings  in  this  case  show  that  the  first  mortgage 
bondholders,  whoise  coupons  were  taken  up  by  the  company 
and  the  money  advanced  by  the  appellant,  have  for 
a  good  and  sufficient  consideration,  ratified  the  transaction 
as  a  purchase,  and  have  agreed  that  he  should  hold  them 
as  unpaid  coupons,  with  the  same  priority  as  all  other  cou- 
pons under  the  first  mortgage.  This  contention  is  we  think 
equally  unfounded.  From  the  filing  of  the  bill  for  fore- 
closure and  sale  by  the  second  mortgage  bondholders,  to  the 
sale  made  by  the  trustees  under  the  final  decree  of  the 
Court,  at  each  and  every  step  of  this  protracted  litigation, 
the  lien  now  claimed  by  the.  appellant  has  been  resisted 
and  denied  by  the  first  mortgage  bondholders.  Prior  to 
the  passing  of  the  final  decree,  the  papers  were  referred 
to  Daniel  M.  Thomas,  Esq.,  auditor  and  master,  to  state 
an  account  of  all  the  liens  and  encumbrances  resting  upon 
the  property.  In  stating  this  account  the  auditor  and 
master  says,  ^Hhe  coupons  for  $2745  falling  due  January 
1st,  1883,  and  held  by  J.  D.  Cameron  have  not  been  treated 
as  entitled  to  the  lien  of  the  first  mortgage  of  the  com- 
pany, because  the  evidence  shows  they  were  paid  and  held 
by  the- said  Cameron  under  circumstances  which  only  en- 
title him  to  a  claim  against  the  company  for  money 
loaned." 
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This  report  was  ratified  by  the  Court,  except  that  por- 
tion of  it  relating  to  the  lien  of  the  coupons  held  by  the 
appellant,  which  question  was  reserved  for  further  consid- 
eration, and  the  trustees  were  then  directed  to  sell  the 
franchises  and  property  of  the  company,  subject  to  the 
first  mortgage  made  to  Tome,  trustee,  to  secure  the  pay- 
ment of  the  principal  and  interest  of  the  $100,000  cou- 
pon bonds.  And  when  the  property  was  offered  for  sale 
under  this  decree,  the  trustees  stated  that  in  accordance 
with  the  terms  of  the  decree,  reserving  the  question  of 
Cameron's  coupons  for  further  determination,  the  purchaser 
would  have  the  right  to  contest  the  lien  of  said  coupons. 
There  is  nothing  certainly  to  be  found  in  these  proceedings 
from  which  it  can  be  inferred  that  the  bondholders  acknowl- 
edged these  coupons  to  be  a  lien  on  the  property.  Nor  is 
there  anything  to  be  found  in  the  agreement  between  the 
appellant  and  the  trustees  under  the  first  and  second 
mortgage.  It  is  merely  an  agreement  between  all  parties, 
that  the  lien  claimed  by  Cameron  shall  be  considered 
and  determined  by  the  Court,  unaffected  in  any  manner 
by  the  charge  of  combination  and  fraud  alleged  in  the 
cross-bill  filed  by  Tome.  In  other  words,  it  was  a  with- 
drawal of  the  charge  of  fraud  thus  made.  The  deed  from 
the  trustees  to  Hall,  the  purchaser,  conveys  the  property 
and  franchises  of  the  company  subject  to  the  first  mortgage 
to  Tome  ''to  the  amount  of  one  hundred  thousand  dollars 
for  the  principal  of  said  mortgage,  and  of  three  thousand 
dollars  of  interest  thereon  due  on  the  first  day  of  January, 
1883,  and  of  a  like  amount  of  interest  due  on  the  first  day 
of  July,  1883."  And  so  does  the  deed  from  Hall  to  the  Peo- 
ple's Railway  Company.  But  these  deeds  convey  in  pre- 
cise terms,  the  property  as  decreed  by  the  Court,  totidem 
verbis,  and  by  the  decree  the  question  as  to  the  appellant's 
lien  was  expressly  reserved  for  the  further  consideration  of 
the  Court.  So  taking  the  deeds  and  decree  together  there 
is  nothing  to  justify  the  inference  that  the  parties  thereto 
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admitted  the  $2,745  interest  coupons  of  the  1st  of  Jan- 
uary, 1883,  now  held  by  the  appellant,  were  entitled  to 
the  lien  of  the  first  mortgage.  In  any  aspect  in  which  the 
case  may  be  considered,  we  are  of  opinion  that  these  cou- 
pons are  not  a  lien  protected  by  the  first  mortgage. 

Decree  affirmed, 
(Decided  5th  February,  1886.) 


Basil  B.  Earnshaw,  Executor  of  John  Earnshaw, 
et  al.  vs.  C.  Morton  Stewart. 

Insurance — Life   policy — Assignment — Creditors — Act   of 
1878,  ch.  200 — Fraudulent  hill  of  sale — Limitations. 

Under  the  Act  of  1878,  ch.  200,  a  voluntary  assignment  of  a  life  policy 
made  by  a  father  to  his  four  sons,  is  valid,  and  free,  and  clear  of  all 
claims  of  his  creditors. 

The  execution  by  a  father  to  his  son,  of  a  bill  of  sale  absolute  on  its 
£ice,  but  admitted  to  be  a  mortgage  to  secure  a  debt  much  less 
than  the  value  of  the  property  thereby  conveyed,  the  limited  means 
of  the  grantee,  he  not  being  in  a  condition  pecuniarily,  to  justify 
the  conclusion  that  he  was  able  either  to  loan  or  become  a  creditor 
of  the  grantor  to  the  amount  of  the  alleged  debt,  the  voluntary  as- 
signment about  the  same  time  by  the  grantor  of  a  life  policy  to  his 
sons,  and  the  utter  insolvency  of  the  grantor,  are  facts  which  taken 
together,  and  in  the  absence  of  any  evidence  whatever  op  the  part 
of  the  grantee  to  explain  them,  show  that  the  bill  of  sale  was 
fraudulent. 

Although  limitations  may  be  a  bar. to  an  action  at  law  on  a  promis- 
sory note,  referred  to  in  a  mortgage,  after  the  lapse  of  three  years 
from  the  maturity  of  the  note,  yet  if  the  mortgage  contains  a  cove- 
nant to  pay  the  debt,  an  action  will  lie  on  the  covenant  at  any  time 
within  twelve  years  from  the  default 

33  V.  64. 
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Appeal  from  the  Circuit  Court  for  Prince  Greorge*8 
County,  in  Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Stone, 
Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

G.  C,  Magruder^  and  Daniel  R.  Magrvder,  for  the  ap- 
pellants. 

Phil.  H.  Tuck,  and  Richard  B.  B,  Chew,  for  the  appel- 
lee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court. 

This  is  a  bill  to  set  aside  an  assignment  of  a  life  policy, 
made  by  a  father  to  his  four  sons;  also  to  set  aside  a  bill  of 
sale  made  to  his  son  William,  as  being  in  fraud  of  the 
rights  of  his  creditors.  So  far  as  concerns  the  life  policy, 
it  is  sufficient  to  say,  that  the  assignment  is,  under  the  Act 
of  1878,  chapter  200,  a  valid  assignment.  This  the  Act 
declares  in  express  terms.  It  may  not  be  easy  to  under- 
stand what  the  Legislature  meant  by  ^^hona  fde''  as  here 
used,  unless  they  meant  there  must  be  an  out  and  out  as- 
signment to  the  wife  or  children,  and  not  one  upon  some 
secret  trust  in  favor  of  the  assignor;  or  it  may  be  they 
meant  it  to  apply  to  assignments  of  life  policies  to  credi- 
tors, which  the  same  section  of  the  Act  authorized  the  in- 
sured to  make.  But  be  that  as  it  may,  it  is  clear,  we  think, 
that  construing  the  Acts  of  1862,  chapter  9,  and  1878,  chap- 
ter, 200,  together,  the  Legislature  meant  to  confer  upon 
the  insured  the  right  to  make  a  voluntary  assignment  of  a 
life  policy  to  his  wife  or  children,  ^free  and  clear''  says  the 
Act,  ^from  all  claims  of  the  creditors  of  such  insured 
persons."  EUiott  vs.  Bryany  ante,  page  368. 

In  regard  to  the  bill  of  sale,  we  see  no  reason  why  the 
decree  below  should  be  reversed.      The  question  of  fraud 
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is  one  which  must  of  course  depend  upon  the  facts  and  cir- 
cumstances surrounding  the  transaction  in  controversy. 
Now  what  are  the  facts  surrounding  the  execution  of  this 
bill  of  sale  ?  In  the  first  place,  the  father  being  in  failing 
health  makes,  a  few  weeks  before  his  death,  a  voluntary 
assignment  of  his  life  policy  to  his  four  sons. 

Three  days  afterwards,  he  makes  a  will  in  which  he  de- 
vises his  real  estate  to  his  sons,  subject  to  a  mortgage  held 
by  the  appellee.  The  only  real  estate  belonging  to  him 
was  the  farm  on  which  he  lived,  and  which  was  sold  after 
his  death  for  less  than  five  thousand  dollars,  not  half 
enough  to  pay  the  mortgage  debt.  A  few  days  after  the 
execution  of  his  will,  he  makes  a  bill  of  sale,  absolute  on 
its  face,  to  his  son  William,  of  all  his  personal  property, 
we  say  all,  because  it  embraces  his  crop  of  tobacco  of  the 
year  previous,  then  in  his  barn,  his  crop  of  wheat  just  har- 
vested, his  growing  crop  of  corn  and  tobacco,  his  horses, 
cattle,  sheep  and  farming  implements  of  every  kind,  every- 
thing in  fact,  except  some  household  goods,  valued  at  $90. 
The  consideration  set  forth  in  the  bill  of  sale  is  $1000,  and 
the  property  embraced  in  it,  sold  for  more  than  $2700, 
the  crop  of  tobacco  then  in  the  barn,  realizing  more  than 
the  entire  consideration.  • 

On  the  31st  of  July,  a  few  weeks  after  the  execution  of 
the  bill  of  sale,  the  father  died.  On  the  30th  of  Novem- 
ber, the  day  on  which  the  bill  was  filed  by  the  creditors 
to  set  aside  the  bill  of  sale,  a  bill  was  filed  by  William,  the 
son  and  grantee,  alleging  that  the  bill  of  sale  was  intended 
merely  as  a  security  for  the  payment  of  $1000,  and  pray- 
ing among  other  things  that  the  proceeds  arising  from  the 
sale  of  the  personal  property  may  be  applied  to  the  pay- 
ment of  the  debt,  and  the  balance  to  be  subject  to  the  fur- 
ther order  of  the  Court.  Whether  it  is  competent  for  a 
grantee  to  show,  that  a  bill  of  sale  attacked  by  creditors 
on  the  ground  of  fraud  was,  although  absolute  on  its  face, 
intended  merely  as  a  security  for  the  payment  of  a  debt,  is 
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a  question  not  necessary  to  be  considered  in  this  case.  Ad- 
mitting that  it  was  so  intended  this  does  not  mend  the 
matter.  That  fact  would  in  itself  be  a  suspicious  circum- 
stance, and  is  recognized  as  a  badge  of  fraud,  because  it  is 
calculated  to  make  creditors  believe  that  no  part  of  the 
property  is  liable  for  the  payment  of  their  debts,  when  in 
fact  it  is  otherwise. 

Then  again  the  proof  shows,  that  the  son,  the  grantee 
is  a  person  of  limited  means,  the  owner  of  some  personal 
property,  not  more  than  necessary  to  carry  on  a  moderate 
sized  farm.  Not  in  a  condition  pecuniarily  to  justify  the 
conclusion,  that  he  was  able  either  to  loan,  or  to  become  a 
creditor  of  his  father  to  the  amount  of  |1000. 

Now  in  the  face  of  all  these  circumstances — these  badges 
offraudy  and  so  recognized  by  all  the  authorities,  the  bill  of 
sale  assailed  on  the  ground  of  fraud,  there  is  not  a  particle 
of  proof  offered  by  the  grantee  to  Yepel  the  presumption 
which  necessarily  arises  upon  these  facts — No  proof  to 
show  how,  or  in  what  manner  his  father  the  grantor,  be- 
came indebted  to  him,  or  to  explain  the  circumstances  un- 
der which  the  bill  of  sale  was  executed.  His  silence  un- 
der such  circumstances  is  a  pregnant  fact  in  determining 
the  question  of  good  faith  in  regard  to  the  transaction.  So 
taking  all  the  facts  together,  the  voluntary  assignment  of 
the  life  policy,  the  execution  of  a  bill  of  sale,  absolute  on 
its  face,  but  now  admitted  to  be  a  mortgage,  to  secure  a  debt 
out  of  all  proportion  to  the  value  of  the  property  thereby 
conveyed,  the  limited  means  of  the  grantee,  the  utter  in- 
solvency of  the  grantor,  and  the  failure  on  the  part  of  the 
grantee  to  offer  any  evidence  whatever  to  explain  these 
facts,  we  are  forced  to  the  conclusion  that  the  bill  of  sale 
is  fraudulent. 

The  question  as  to  the  Statute  of  Limitations,  arising  on 
the  exceptions  filed  to  the  audit  in  the  sale  of  the  real 
estate  under  the  power  in  the  mortgage,  is  not  before  us 
in  this  appeal.      This  much,  however,  we  may  say,  that 
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although  limitations  may  be  a  bar  to  an  action  at  law  on  a 
promissory  note,  referred  to  in  a  mortgage,  after  the  lapse 
of  three  years,  yet  if  the  mortgage  contains  a  covenant  to 
pay  the  debt,  an  action  will  lie  on  the  covenant  at  any 
time  within  twelve  years  from  the  default. 

From  what  we  have  said  it  follows,  that  so  much  of  the 
decree  as  sets  aside  the  assignment  of  the  life  policy  must 
be  reversed,  and  that  part  of  the  decree  which  sets  aside 
the  bill  of  sale  will  be  aflBrmed. 

Decree  affirmed  in  part, 
and  reversed  in  part,  and 

cause  remanded. 
(Decided  5tli  February,  1886.) 


t 

John  M.  Gaines,  and  Susan  Gaines,  his  Wife  vs. 
Benjamin  P.  Reutch,  Executor  of  Andrew 
Reutch. 

Executor  and  Administrator — Commissions, 

The  right  to  commissions  for  administering  upon  a  decedent^s  estate, 
does  not  in  any  sense  arise  from  contract,  but  is  founded  only  in 
statutory  enactment. 

An  executor  passed  two  administration  accounts,  on  which  he  was 
allowed  commissions  as  authorized  by  the  then  existing  law.  Prior 
to  the  stating  of  his  third  account  an  Act  of  Assembly  (1884,  ch. 
470)  was  passed  changing  the  rate  of  commissions  to  be  allowed 
executors.    Hbld  : 

That  the  allowance  of  commissions  on  the  third  administration  ac- 
count was  to  be  determined  by  the  later  statute ;  but  that  the  com- 
missions allowed  on  the  first  and  second  administration  accounts, 
passed  prior  to  that  statute,  could  not  'be  disturbed. 

Appeal  from  the  Orphans'  Court  of  Washington  County. 
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The  case  is  stated  in  the  opinion  of  the  Court.  The 
female  appellant  is  a  (laughter  of  the  testator  Andrew 
Reutch. 

The  cause  was  submitted  to  Alvby,  C.  J.,  Ybllott, 
Stone,  Miller,  Robinson,  iRviNa,  Ritchie,  and  Bryan,  J. 

Henry  H.  Keedy^  for  the  appellants. 

The  Act  of  1884,  ch.  470,  was  the  law  in  force  when  the 
third  administration  account  was  stated  ;  the  prior  law  had 
been  repealed,  and  the  Court  was  compelled  to  act  under 
the  new  law  in  fixing  the  commissions.  The  provisions  of 
this  Act  concerning  commissions  are  plain  and  explicit : 
"His  commissions  shall  be  at  the  discretion  of  the  Court, 
not  under  two  per  cent.,  nor  exceeding  ten  per  cent,  on  the 
first  twenty  thousand  dollars  of  the  estate,  and  on  the 
balance  of  the  estate  not  more  than  two  per  cent"  More 
than  twenty  thousacrd  dollars  of  Mr.  Reutch's  estate  had 
been  administered  and  the  $8082.02  was  a  part  of  the 
balance  over  twenty  thousand  dollars,  and  if  the  Act  of 
1884^  ch.  470,  applies,  the  duty  of  the  Orphans'  Court  was 
clear,  and  not  more  than  two  per  cent,  could  lawfully  be 
allowed. 

Commissions  are  only  part  of  the  costs,  to  be  fixed  and 
regulated  by  law,  at  the  will  of  the  Legislature.  The  Or- 
phans* Court  only  can  allow  commissions  by  express  pro- 
vision of  law.  At  common  law  none  were  allowed  execu- 
tors. Sec.  5,  of  Art.  93,  of  the  Code,  was  repealed  by  the 
Act  of  1884,  ch.  470,  and  if  this  Act  does  not  apply  to 
this  case,  then  there  was  no  statutory  provision  for  the  al- 
lowance of  any  commissions. 

As  early  as  1811,  Tilghman,  C.  J.,  in  Wilson  vs,  Wilson, 
3  Binn.,  561,  said :  "In  Maryland  the  executor  has  always 
received  a  commission,'  founded  on  Act  of  Assembly." 
Without  the  statute  the  common  law  rule  must  prevail,  by 
which  the  trusts  of  an  executor  were  looked  upon  as  hon- 
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orary,  the  acceptance  of  which  was  voluntary  and  confi- 
dential, and  not  undertaken  upon  mercenary  motives.  3 
Redjieldon  Wills,  406  ;  Green  vs.  Winter,  1  John.  Ch.,  26  ; 
Manning  vs.  Manning,  1  John.  Oh.,  527  ;  Wilson  vs.  Wil- 
son, 3  Binney,  557. 

Article  81,  section  107,  of  the  Code,  (Art.  11,  sec.  99,  of 
Code  of  1878,)  says  the  several  Orphans'  Courts  shall  fix 
the  commissions  of  executors  within  twelve  months  from 
the  grant  of  ad  ministration,  and  in  all  subsequent  accounts 
wherein  executors  shall  charge  themselves  with  further 
assets;  and  in  section  1  of  Article  93,  executors  are  re- 
quired to  state  their  first  accounts  within  twelve  months. 
The  meaning  of  these  sections,  is,  what  the  practice  has 
been,  namely,  the  fixing  of  the  commissions  by  the  Court 
when  the  accounts  are  stated. 

In  the  case  before  the  Court  the  commissions  were  fixed 
and  allowed  at  the  time  the  executor  stated  his  third  ac- 
count, which  was  the  7th  of  October,  1884. 

The  Court  in  Owings  vs.  State,  22  Md.,  120,  in  discuss- 
ing the  rights,  &c.,  of  executors  and  the  efiect  of  a  re- 
pealing Act,  says :  "The  repealing  section  having  been 
passed  before  the  passage  of  the  executor's  account,  we 
think  he  was  entitled  to  the  benefit  of  its  operation." 
This  was  as  against  the  State  and  afiecting  its  revenues. 
If  an  executor  is  entitled  to  the  benefit  of  a  repealing  Act 
before  he  states  his  account,  why  should  not  the  legatees 
have  the  benefit  of  the  repeal  of  sec.  5  of  Art.  93,  by 
which  confessedly  excessive  commissions  were  allowed  ? 

There  is  no  element  of  contract  between  the  State  and 
the  executor.  There  is  no  contract.  The  Legislature  fixes 
the  compensation  of  an  oflScer  of  the  Orphans'  Court,  and 
it  is  entirely  within  its  control.  Every  executor  when  he 
voluntarily  assumes  the  duties  of  his  position,  do^ s  it  with 
the  knowledge  that  the  amount  of  commissions  he  may  re- 
ceive is  in  the  control  of  the  law-making  power  of  the 
State.  It  is  so  with  all  oflScers,  unless  there  is  an  express 
constitutional  prohibition. 
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During  every  session  of  the  Legislature  the  compensa- 
tion and  fees  of  various  officers  of  the  State  are  changed, 
and  the  power  has  never  been  questioned. 

All  who  take  upon  themselves  the  duties  of  office  or  of 
any  position  whose  compensation  is  fixed  by  law,  do  so  with 
the  understanding  or  agreement  that  the  Legislature  can 
at  its  will  and  pleasure  change  the  compensation. 

The  legitimate  result  of  the  contention  of  the  other  side 
is,  that  when  a  person  assumes  a  position  of  trust  and 
profit,  by  giving  his  bond  and  entering  upon  the  discharge 
of  his  duties,  the  supreme  power  of  the  State  cannot 
change  or  lessen  his  compensation,  or  in  any  way  afiect  the 
profits  derived  therefrom,  during  the  whole  time  he  holds 
his  place.  The  statement  of  the  proposition  carries  with 
it  its  own  refutation. 

There  is  nothing  retrospective  in  the  present  case.  This 
executor  settled  his  second  account  in  February,  1884. 
He  then  reported  and  settled  all  of  the  estate  he  had  ad- 
ministered up  to  that  time.  The  third  account  settled  in 
October,  1884,  contained  what  he  had  administered  after 
the  law  was  passed  and  went  into  efiect,  and  being  over 
the  first  twenty  thousand  dollars  of  the  estate  of  his 
testator,  the  Act  of  1884,  ch.  470,  has  a  direct  applica- 
tion. 

Hy.  Kyd  Douglas,  for  the  appellee. 

Ritchie,  J.,  delivered  the  opinion  of  the  Court. 

The  testator,  Andrew  Reutch,  died  May  Ist,  1883,  and 
the  appellee  qualified  as  executor  of  his  will  on  the  22d 
of  the  same  month.  As  such  executor  he  passed  his  first 
account  October  22d,  1883,  distributing  $18,520.03  of  the 
estate;  ^nd  on  February  1st,  1884,  passed  his  second  ac- 
count distributing  $31,509.28.  In  both  these  accounts  the 
Orphans'  Court  allowed  him  a  commission  of  eight  per 
cent.     On  the  7th  day  of  October,  1884,  after  the  passage 
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of  the  Act  of  1884,  ch.  470,  approved  by  the  Governor 
April  8th,  1884,  the  said  executor  stated  his  third  account 
in  which  he  distributed  $8082.02 ;  upon  which  sum  the 
Orphans'  Court  allowed  him  eight  per  cent,  commission. 
The  appellants  thereupon  filed  their  petition  objecting  to 
this  allowance  on  the  third  account  as  excessive  under  the 
Act  of  1884,  and  claiming  but  two  per  cent,  to  be  the  high- 
est legal  commission.  Their  petition  being  dismissed,  this 
appeal  was  taken. 

The  provision  of  the  Act  of  1884  in  relation  to  commissions 
being,  that  they  shall  be,  in  the  discretion  of  the  Court,  not 
less  than  two  nor  more  than  ten  per  cent,  on  the  first  twenty 
thousand  dollars  of  the  estate,  and  on  the  balance  of  the 
estate  not  more  than  two  per  cent.,  the  appellants  contend 
that  more  than  twenty  thousand  dollars  having  been  pre- 
viously administered  in  the  first  two  accounts,  the  sum  of 
$8082.02  distributed  in  the  third  account  of  October  7th, 
1884,  being  in  excess  of  twenty  thousand  dollars,  is  subject 
to  a  commission  not  exceeding  two  per  cent. 

The  appellee  resists  this  view,  arguing  that  the  testator 
having  died,  and  administration  of  his  estate  having  begun 
before  the  passage  of  the  Act  of  1884,  the  executor  was  en- 
titled to  compensation  according  to  the  legal  rate  in  force 
when  he  undertook  the  settlement  of  the  estate,  and  that 
the  Act  of  1884  has  no  retroactive  operation. 

The  right  to  commissions  for  administering  upon  an 
estate  does  not  in  any  sense  arise  from  contract,  but  is 
founded  only  in  statutory  enactment.  At  common  law  the 
office  of  executor  was  regarded  as  honorary,  to  be  per- 
formed without  remuneration.  Commissions,  like  costs  or 
salaries  of  public  officials',  are  liable  in  the  wisdom  of  the 
Legislature  to  be  varied  in  amount,  and  Executors  and  ad- 
ministrators have  therefore,  no  vested  right  to  maintain 
the  standard  of  compensation  throughout  the  entire 
period  of  acting  as  such,  established  at  the  time  of  taking 
out  letters.     They  are  entitled,  however,  when  their  com- 
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missions  are  fixed  according  to  the  law,  as  it  then  stands. 
A  subsequent  change  in  the  law  cannot  retroactively  de- 
prive them  of  the  compensation  awarded  under  a  former 
statute.  Every  enactment  becomes  the  rule  of  compensa- 
tion when  it  goes  into  operation.  Up  to  the  enactment  of 
the  Act  of  1884,  the  statute  repealed  by  it  was  the  rule 
for  affixing  commissions  of  administrators.  The  Act  of 
1884  provides,  that  it  shall  take  efiect  from  the  date  of  its 
passage.  That  date  was  April  8th,  1884.  The  first  and 
second  administration  accounts  of  the  appellee  were  passed 
before  that  time,  and  he  was  entitled  to  the  compensation 
the  law  then  allowed.  So  far  as  his  right  to  compensa- 
tion had  accrued  and  been  affixed  in  his  administration 
accounts  passed  prior  to  the  Act  of  1884,  it  cannot  be  dis- 
turbed. But  the  portion  of  the  estate  unadministered  and 
covered  by  the  third  account  falls  within  the  operation  of 
the  Act  of  1884.  All  previous  statutes  relating  to  com- 
missions were  repealed  by  it,  and  no  other  standard  ex- 
isted. As  the  portion  of  the  estate  previously  settled  had 
been  administered  under  the  laws  then  in  force,  it  cannot 
be  computed  with  the  portion  unadministered  when  the 
Act  of  1884,  took  effect.  Every  account  settled  after  that 
Act  became  operative  falls  within  its  provision,  and  the 
amount  of  the  estate  represented  in  appellee's  third  ac- 
count, $8082.02,  must  be  computed  as  the  first  fractional 
part  or  the  initial  amount  of  the  estate  on  which  commis- 
sions are  to  be  computed  under  the  Act  of  1884.  As  this 
amount  is  less  than  twenty  thousand  dollars,  and  under 
the  Act  of  1884,  the  Court  in  its  discretion  may,  up  to 
that  amount,  allow  from  two  to  ten  per  cent.,  and  has  al- 
lowed eight  per  cent.,  which  is  within  the  maximum 
amount  which  they  may  allow  on  the  first  twenty  thou- 
sand dollars  of  an  estate  coming  within  the  operation  of 
the  Act  of  1884,  its  action  was  clearly  authorized,  and  is 
not  a  subject  of  review. 
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Its  order  dismissing  the  appellants'  petition,  will  there- 
fore be  affirmed. 

Order  affirmed. 
(Decided  9th  March,  1886.) 

Stone,  J.,  delivered  the  following  dissenting  opinion : 
I  am  of  opinion  that  the  Act  of  1884,  does  not  apply  to 
a  case  where  administration  was  granted  before  the  passage 
of  4hat  Act.  I  therefore  dissent  from  so  much  of  the 
opinion  of  the  Court,  that  decides  that  question.  I,  how- 
ever, agree  to  the  conclusion  arrived  at  by  the  Court  in 
the  opinion.  This  conclusion  would  be  the  same  whether 
the  account  was  settled  under  the  Act  of  1884,  or  the  pre- 
vious law, 

/ 


George  H.  Forster  vs.  Alfred  J.  Ulman,  Charles 
GoLDSBOROUQH,  and  William  T.  Goldsborough. 

Offer  by  one  Partner  to  Assume  a  bad  Debt  due  the  Firm — 
Non-acceptance  of  Offer — Consideration. 

A  proposal  by  one  partner  to  assume  a  debt  due  the  firm  by  an  insol- 
vent, provided  the  goods,  by  the  consignment  of  which  the  debt 
was  incurred,  were  charged  to  him  at  cost  prices,  cannot  be  en- 
forced as  a  contract,  it  not  haying  been  accepted,  and  being  with- 
out consideration. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Yellott, 
Stone,  Miller,  Irving,  Robinson,  and  Bryan,  J. 
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Fielder  C.  Slingluffy  and  Bernard  Carter ^  for  the  ap- 
pellant. 

if.  R.  Walter  J  and  8,  Teackle  WalliSy  for  the  appellees. 

iRViNa,  J.,  delivered  the  opinion  of  the  Court. 

The  appellant  alleges^  in  his  bill,  that  he  together  with 
Alfred  J.  Ulman,  Charles  Goldsborough,  and  William  T. 
Qoldsborough  composed  the  firm  of  "Ulman,  Grolds- 
borough  and  Forster/'  which  was  engaged  in  the  whole- 
sale liquor  business  in  Baltimore  Citj.  He  charges  that 
the  firm  dissolved  on  the  30th  of  April,  1882,  and  by  agree- 
ment of  dissolution,  filed  as  part  of  his  bill,  Alfred  J. 
Ulman  was  made  the  settling  partner,  and  that  he  has 
collected  moneys  due  the  partnership,  and  refuses  to  pay 
him  his  due  proportion  thereof;  that,  with  the  concur- 
rence of  Charles  Goldsborough  and  Wm.  T.  (loldsborough 
two  other  members  of  the  firm,  he  has,  against  the  pro- 
test of  the  complainant,  charged  him  with  a  certain  claim 
due  the  firm  from  Roemer  &  Schultz  in  New  Orleans, 
to  whom  the  firm  had  consigned  goods  from  time  to  time ; 
and  that  this  claim  amounting  to  four  thousand,  four  hun- 
dred and  fifty-seven  dollars  and  ten  cents,  he  has  deducted 
from  the  share  of  the  complainant,  and  has  divided  be- 
tween himself  and  Charles  and  William  T.  Gk>ldsborough. 
The  prayer  of  the  bill  is  for  account,  injunction,  a  receiver, 
and  such  other  relief  as  complainant  may  be  entitled  to. 

The  answer  of  Alfred  J.  Ulman,  Charles  (loldsborough 
and  William  T.  Gk>ldsborough,  the  other  partners,  admits 
that  the  Roemer  &  Schultz  account  has,  by  their  con- 
currence, been  charged  against  the  complainant,  against 
his  protest,  but  they  say  it  was  properly  done ;  because 
before  the  dissolution,  the  complainant  "assumed  the  debt, 
and  directed  the  same  to  be  charged  to  his  account,  having 
undertaken  for  his  own  account  personally  to  collect  the 
same.'' 
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The  proof  shows  that  Ulman  had  charge  of  the  fiDances 
of  the  firm,  that  Charles  and  William  Goldsborough  were 
occupied  in  travelling  for  the  house,  and  that  Forster  had 
the  general  management  of  the  business  in  the  office,  and 
also  travelled  a  part  of  his  time  in  the  south.  At  the  in- 
stance of  Forster  the  house  formed  business  connections 
with  Boemer  &  Schultz  and  consigned  them  goods  for  sale. 
Very  early  in  their  business  connections  with  Roemer  & 
Schultz,  Ulman  and  the  Goldsboroughs  became  dissatisfied 
with  their  remittances,  and  concluded  it  was  better  to  stop 
consigning  to  them.  Mr.  Ulman  so  testifies;  and  when 
they  telegraphed  to  "Ulman,  Goldsborough  &  Forster"  to 
protect  their  note  falling  due,  and  asked  for  extension,  a 
reply  was  immediately  sent  declining  to  protect  and  ex- 
tend ;  and  Mr.  Buhstrad,  who  was  then  in  New  Orleans^ 
travelling  for  the.  appellees,  was  telegraphed  to  remove 
the  consignments  from  Boemer  &  Schultz.  Mr.  Forster 
being  in  New  Orleans,  Buhstrad  handed  him  the  commu- 
nication. He  examined  into  the  condition  of  Boemer  & 
Schultz,  and  did  not  execute  the  order  of  the  firm,  to  re- 
move their  goods  from  that  firm's  control.  Upon  the  ap- 
pellant's return  to  Baltimore  he  reported,  and  told  Mr. 
Ulman  he  was  satisfied  with  the  condition  of  Boemer  & 
Schultz  and  he  would  not  execute  the  firm's  order.  There- 
upon Mr.  Ulman  says  he  told  Forster,  that  if  he  was  de- 
termined "  to  continue  with  Boemer  &  Schultz,  in  spite 
of  our  protest,  we  had  better  have  a  conversation  and  un- 
derstanding ohout  it]*'  that  the  Goldsboroughs  '*  were  em- 
phatic that  no  more  credit  should  be  given,  and  no  more 
consignments  should  be  made  to  Boemer  &  Schultz."  Ap- 
pellant replied,  as  Mr.  Ulman  says,  "I  will  attend  to 
that ;"  and,  as  far  as  he  was  concerned,  the  matter  rested 
there.  Subsequently,  Messrs.  Boemer  &  Schultz  failed, 
and,  upon  being  informed  of  their  failure,  the  appellant 
said  he  would  assume  the  account  and  take  it  upon  him- 
self, and  his  subsequent  refusal  to  do  so  gives  rise  to  thia 
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controversy.  The  Court  below  passed  a  decree  referring 
the  case  to  the  auditor,  with  instructions  to  charge  the  ap- 
pellant with  the  balance  due  from  Messrs.  Roemer  & 
SchultZ;  and  to  credit  him  with  the  profits  which  had  been 
made  on  the  goods.  From  this  decree  this  appeal  was 
taken. 

The  appellees  contend  that  the  decree  is  right  on  two 
grounds:  1.  Because  the  goods  were  consigned  to  Messrs. 
Roemer  &  Schultz  against  the  protest  of  the  other  partners 
and  thereby  he  became  accountable  for  them:  and  2.  Be- 
cause after  the  failure  of  Roemer  &  Schultz,  the  appellant 
made  a  personal  settlement  with  them  for  his  own  account, 
and  assumed  the  same  to  the  firm,  and  that  it  is  an  exe- 
cuted contract ;  and  that  the  Statute  of  Frauds  has  no  ap- 
plication. The  appellant  denies  these  positions,  and  in- 
sists that  there  was  no  consideration  for  his  alleged  un- 
dertaking. 

It  is  certainly  true  that  a  man  is  bound,  by  the  laws  of 
nature  and  honor,  to  fulfil  his  engagements ;  but  it  is 
equally  true,  that  the  law  afibrds  no  "remedy  to  compel 
the  performance  of  an  agreement  made  without  sufficient 
consideration."  And  while,  as  a  rule.  Courts  of  law  will 
not  inquire  into  the  adequacy  of  the  consideration,  they 
will  insist,  that  it  shall  be  something  of  value  in  the  eye 
of  the  law.  Mr.  Anson  says  the  consideration  need  not  be 
adequate,  but  must  be  real.     Anson  on  Contracts,  71. 

If  the  evidence  would  warrant  us  in  finding  there  was 
an  absolute  prohibition  by  the  partners  against  the 
consignment  of  more  goods  to  Roemer  &  Schultz ;  and 
that  every  time  a  consignment  was  made  to  them,  it  was 
made  on  account  of,  and  at  the  risk  of,  the  complainant, 
there  would  be  no  difficulty  in  sustaining  the  appellees' 
view  of  the  case  ;  for  in  such  case  the  appellant,  in  effect, 
would  be  buying  of  his  firm  every  time  goods  were 
shipped.  We  cannot,  however,  see  this  in  the  proof 
After  the  violation,  by  the  complainant,  of  the  instruc- 
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tions  to  remove  the  goods  from  Roemer  &  Schultz,  and  his 
explanation  of  his  action  after  his  return,  he  was  told  by 
his  partner,  Ulman,  that  if  he  insisted  on  continuing  the 
business  relations  with  Roemer  &  Schultz,  they  had 
"better  have  an  understanding  and  talk  about  it:"  Yet 
there  was  no  further  understanding,  for  Ulman  says  in 
his  testimony,  so  far  as  he  was  concerned,  "it  rested 
there."  While  doubting  the  wisdom  of  further  consign- 
ments, the  Goldsboroughs  did  not  insist  on  its  being 
stopped.  William  Goldsborough  says  "the  matter  was  left 
almost  entirely  with  Forster ;"  and  Charles  says,  "I  left 
it  entirely  with  Mr.  Forster,  presuming  he  would  not  take 
undue  risks  at  our  expense  ;  I  knew  also  that  the  laws  of 
Louisiana  were  very  stringent  with  consigned  goods  that 
were  not  paid  for,  and  I  presumed  he  was  putting  all  the 
safeguards  around  any  further  transactions  we  made  with 
Roemer  dh  Schultz.'* 

It  wbs  admitted  by  the  appellant,  and  it  is  no  doubt  the 
law,  that  a  majority  of  the  partners  could,  by  positive  pro- 
test, have  controlled  him,  and  made  the  transaction  his 
own ;  but  it  is  very  clear  to  us,  that  there  was  no  such 
majority  action  on  the  subject,  as  to  make  the  appellant 
originally  liable  for  all  consignments  to  Roemer  &  Schultz. 
There  were  eleven  shipments  of  goods  to  them  after  the 
alleged  protest,  and  all  the  payments  and  notes  on  ac- 
count of  them,  went  into  the  firm  as  and  for  their  use, 
and  on  their  account,  and  not  on  account  of  the  complain- 
ant ;  and  the  books  of  the  concern  so  showed ;  and  it  was 
not  thought  of,  Mr.  Ulman  testifies,  that  if  the  transac- 
tions proved  profitable,  the  appellant  was  to  reap  the  sole 
benefit  of  them. 

After  the  failure  of  Roemer  &  Schultz,  a  compromise 
was  eflfected,  by  which  they  paid  thirty-five  per  cent,  of 
the  amount  due  from  them,  to  Ulman,  Goldsborough  & 
Forster.  This  settlement,  it  is  contended,  was  made 
wholly  on   account  of  the  complainant  and  by  him,  and 
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that  he  took  notes  from  Schultz  to  himself  individually 
for  a  portion  of  the  balance  due  after  deducting  the  thirty- 
five  per  cent,  paid  ;  and  thus  it  became  an  executed  con- 
tract. Here,  again,  we  think  the  proof  fails  to  establish 
the  appellees'  contention.  The  thirty-five  per  cent,  was 
all  paid  to  the  firm  and  was  credited  on  their  account 
against  Roemer  &  Schultz.  The  settlement  at  that  rate 
was  made  with  the  knowledge  and  acquiescence  of  the 
others,  and  after  especial  consultation  with  Ulman,  the 
financial  manager  of  the  firm ;  though  he  says  he  under- 
stood Forster  was  to  make  the  balance  good.  That  Wil- 
liam T.  Gk)ld8borough  thought  the  firm  would  lose  is  evi- 
dent from  his  inquiry  of  Forster,  to  which  he  himself  tes- 
tifies, *%ow  much  thefii*m  would  lose.**  The  actual  treaty 
for  settlement,  and  settlement,  was  conducted  by  Forster, 
who  in  the  name  of  the  firm,  by  letter,  promised  receipt 
in  full  on  payment  of  the  compromise  amount.  It  is 
beyond  doubt,  that  Forster  did  say  he  would  assume  the 
payment  of  that  debt ;  and  because  he  so  designed  on 
same  terms,  he  asked  and  got  from  Roemer  his  individual 
notes  for  $2,100,  in  addition  to  the  amount  paid  the  firm 
in  the  compromise.  One  of  these  notes  for  one  thousand 
dollars,  was  endorsed  by  Forster  to  his  firm,  and  went  to 
bank  for  collection,  but  it  was  not  paid ;  nor  was  any- 
thing paid  ;  and  it  does  not  appear,  that,  intrinsically, 
these  notes  were  worth  a  farthing.  It  is  absolutely  cer- 
tain, from  the  evidence,  that  there  was  no  consideration 
whatever  moving  from  the  partnership  to  support  this 
contract,  and  if  it  be  an  executed  contract,  as  insisted, 
there  must  be  some  contract  certainly  and  definitely 
agreed  upon  shown,  which  could  become  executed  by  the 
subsequent  action  of  a  party  to  it. 

It  is  evident  that  the  learned  Judge,  who  decided  the 
case  below,  understood  the  evidence  differently  from  the 
way  we  do ;  for  he  has  passed  a  decree,  in  effect,  enforc- 
ing the  specific  performance  of  the  proposal  of  Forster,  as 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  529 


Foreter  m.  Ulman,  et  al. 

if  it  were  a  contract,  whereas  the  proposal  had  never  been 
accepted,  and  the  answer  shows  was  not  agreed  to. ' 

Forster  admits,  that  when  Roemer  &  Schultz  failed,  he 
said  to  an  employe  of  the  firm,  he  would  assume  that  debt 
to  prevent  hard  thoughts,  and  to  preserve  harmonious  re- 
lations with  his  co-partners.  They  had  diflfered  with  him 
as  to  the  safety  of  dealing  with  Roemer  &  Schultz,  and 
had  reluctantly  yielded  to  the  continuance  of  business  re- 
lations with  them.  Hence,  he  said  what  was  imputed  to 
him ;  but  he  coupled  with  it  the  further  statement,  that 
before  it  was  charged  to  him  he  must  be  allowed  the  profits 
on  the  goods,  or  in  other  words  the  goods  at  cost  prices. 
This  qualification  is  not  contradicted  in  the  testimony. 
The  bare  statement  to  an  employe  that  he  would  assume 
the  debt,  and  direction  to  charge  the  same  to  him  would 
not  have  made  a  contract  with  his  partners.  However 
praiseworthy  the  motive  prompting  to  such  statement  or 
direction,  such  motive  would  not  form  a  consideration  to 
support  a  contract,  even,  if  under  its  influence,  the  state- 
ment had  been  made  to  the  partners.  Anson  on  Con- 
tracts,  79. 

Ulman  testifies  that  he  is  uncertain  from  which  of  the 
employes  he  received  the  information  that  appellant  had 
assumed  the  debt ;  but  that  after  such  information  received 
he  had  a  talk  with  Forster,  in  which  Forster  had  person- 
ally informed  him  he  assumed  the  debt ;  but  at  the  same 
time  said  that  before  he  was  charged  with  the  account,  he 
must  be  credited  with  the  profits  on  the  goods  shipped  to 
Roemer  &  Schultz ;  or  as  Forster  puts  it,  must  be  charged 
with  them  at  cost  prices.  Ulman  testifies,  that  he  agreed 
to  this  proposition  for  himself;  but  he  explicitly  confines 
his  assent  to  himself;  so  that  it  did  not  bind  anybody  else. 
We  have  looked  in  vain  through  the  record  for  any  testi- 
mony indicating  an  acceptance  of  Forster's  proposition  by 
any  of  the  partners  but  Ulman.  The  books  contain  no 
entries  tending  to  prove  any  such  acceptance.  The  ac- 
34  V.  64. 
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count  of  Roemer  &  Schultz  is  credited  with  the  amount 
paid  in  the  compromise,  but  it  stands  unclosed.  Forster 
is  nowhere,  on  them,  charged  with  thq  claims  or  the  goods. 
The  books  therefore,  so  far  as  they  indicate  anything,  in- 
dicate that  Forster's  proposition  had  not  been  accepted ; 
for  had  it  been,  the  books  surely  would  have  been  made 
to  conform  to  the  agreement!  It  is  a  significant  fact,  also, 
that  the  written  agreement  of  dissolution  directs  Ulman 
to  settle  with  the  partners  according  to  the  charges  against 
them  on  the  books,  and  to  pay  and  distribute  the  assets 
accordingly.  The  agreement  of  dissolution  having  re- 
ferred to  the  charges  on  the  books,  and  made  them  the 
basis  of  settlement  inter  sesCy  the  condition  of  the  books 
must  have  then  been  understood  and  accepted  as  properly 
exhibiting  the  true  situation  of  each  partner  in  relation 
to  the  firm.  Some  unsatisfactory  explanation  of  why  the 
books  did  not  charge  Forster  with  the  claim,  has  been  at- 
tempted ;  but  not  a  word  of  explanation  why  the  account 
was  not  credited  with  the  profits  in  the  Roemer  &  Schultz. 
transactions,  if  that  was  agreed  on,  as  the  decree  assumes 
it  was.  Mr.  Charles  Goldsborough  says,  he  inquired  why 
the  charge  was  not  made,  and  directed  it  to  be  made ;  but 
he  does  not  say  he  directed  the  profits  in  the  transactions  to 
be  credited  to  Forster,  nor  anything  like  it,  or  even  about  it 
It  is  evident  that  Forster's  proposition,  as  made,  was  never 
accepted.  No  better  proof  of  that  is  needed  than  the  fact,^ 
that,  after  dissolution,  the  claim  was  charged  against 
Forster  without  abatement  for  profits;  and  that  this 
course  is  defended  in  the  answer  which  avers  an  unquaH- 
fied  assumption  of  the  Roemer  &  Schultz  claim  by  the 
appellant.  The  testimony  of  the  several  partners  is  en- 
tirely in  the  same  direction. 

If  the  proposition  of  Forster,  to  charge  him  with  the 
claim  and  to  credit  him  with  the  profits,  or  in  other 
words  charge  him  with  the  goods  at  cost  prices,  had  been 
accepted,  it  would  have  been  equivalent  to  an  original 
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purchase  of  the  goods  at  cost  prices  from  the  firm,  and  the 
contract  would  have  possessed  all  the  elements  necessary 
to  make  it  good.  There  would  have  heen  a  consideration; 
and  the  contract  could  have  been  enforced  in  the  way  it 
was  decreed.  In  conclusion,  it  is  enough  for  us  to  say,  we 
are  unable  to  find  anything  in  the  record  to  justify  such  a 
finding.  We  cannot  make  a  contract  for  the  parties.  All 
the  Court  can  do  is  to  enforce  one  that  is  certainly  made — 
to  the  terms  of  which  all  the  contracting  parties  have  as- 
sented. Although  the  order  appealed  from,  may  com- 
mend itself  as  effecting  a  just  settlement  of  the  contro- 
versy, we  cannot  affirm  it,  because  we  cannot  find,  from 
the  proof,  that  the  parties  ever  agreed  to  it.  It  is  too 
late  for  the  appellees  to  say  now,  that  they  are  willing 
to  stand  by  that  decree  which  differs  from  their  conten- 
tion. They  did  not  accept  the  appellant's  proposal,  and 
he  was  driven  into  Court  to  assert  his  rights  because  of  it ; 
and  he  cannot  be  forced  to  adhere  to  an  offer  which  they 
had  effectually  rejected.  The  decree  must  be  reversed, 
and  the  cause  remanded  to  the  end,  that  injunction  may 
issue  as  prayed ;  and  that  an  account  may  be  taken  in 
which  the  Roemer  &  Schultz  debt,  so  far  as  it  remained 
unpaid,  shall  be  treated  as  a  loss  to  the  firm,  and  the  ap- 
pellant maybe  awarded  his  proper  proportion  of  the  assets 
and  money  of  the  firm. 

Reversed  and  remanded. 
(Decided  9th  March,  1886.) 
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Adolph  C.  Meyer,  Trading  as  A.  C.  Meyer  &  Co. 
vs.  Christian  Devries,  M.  A.  Vogeler,  and  Her- 
man D.  Umbstaetter,  Trading  as  The  Charles  A. 
Vogeler  Company. 

Modification  of  Injunction — Appeal. 

An  order  was  passed  in  certain  equity  proceedings,  enjoining  the 
defendants  therein  from  the  farther  publication  and  dissemination 
of  a  statement  which  had  appeared  in  the  BcUUmare  American,  pur- 
porting to  be  an  abstract  of  a  bill  of  complaint  filed  by  them  against 
the  complainant  in  said  equity  proceedings,  charging  that  he  had 
infringed  their  trade-mark  by  which  they  designated  a  certain 
medical  preparation  which  they  manufactured  under  the  name  of 
*^  St  Jacobus  Oil.^'  The  order  also  enjoined  the  defendants  from 
any  other  publication  in  reference  to  the  suit  brought  by  them. 
Afterward  on  the  petition  of  the  defendants  the  Court  modified 
the  injunction  so  as  to  permit  them  to  make  known  to  all  persons 
who  might  be  interested,  that  a  suit  had  been  instituted  by  them 
to  restrain  the  complainant  from  selling  **  Salvation  Oil,"  upon  the 
claim  by  them  that  the  manu&cture  and  sale  thereof  was  an  in- 
fringement of  their  trade-mark,  **  St.  Jacobus  Oil,*'  and  that  they 
intended  to  endeavor  to  prevent  all  dealers  from  selling  *^  Salvation 
Oil,''  and  to  hold  them  responsible  for  violation  of  said  trade-mark. 
Held: 

1st.  That  this  subsequent  order  changed  and  limited  the  original 
injunction,  effectually  extinguishing  it  to  the  extent  of  its  opera- 
tion ;  and  from  this  subsequent  order  an  appeal  would  properly 
lie. 

2nd.  That  the  equity  Court  did  not  err  in  passing  such  subsequent 
order,  it  merely  giving  the  defendants  permission  to  exercise  a  right 
which  clearly  belonged  to  them. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 

This  appeal  was  taken  from  an  order  modifying  an  in- 
junction which  had  been  previously  issued.  The  case  is 
stated  in  the  opinion  of  the  Court. 


Digitized  by  VjOOQIC 


OCTOBER  TEEM,   1885.  533 


Meyer  v$.  DevrieB,  et  oL 

The  cause   was  argued  before  Alvby,    C.   J.,    Stonb, 
Miller,  Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

Thomas  B.  Clendinen,  for  the  appellant. 

Charles  Marshall^  for  the  appellees. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 
^  The  appellant  filed  a  bill  in  equity  against  the  appellees 
in  which  it  was  alleged  that  they  had  published  a  certain 
statement  in  the  Baltimore  American^  and  that  it  was  their 
purpose  to  disseminate  and  distribute  it  universally,  as  well 
in  this  State  as  elsewhere.  This  statement  purported  to 
be  an  abstract  of  a  bill  of  complaint  filed  by  the  appellees 
against  the  appellant,  charging  that  he  had  infringed 
their  trade-mark  by  which  they  designated  a  certain  medi- 
cal preparation  which  they  manufactured  under  the  name 
of  St.  Jacob's  Oil.  The  appellant's  bill  of  complaint 
averred,  with  a  particularity  not  neccessary  now  to  repeat, 
that  he  would  8ust\ain  irreparable  damage  unless  the  ap- 
pellees were  restrained  from  their  proceedings,  and  prayed 
an  injunction.  The  Circuit  Court  enjoined  t^ie  appellees 
from  the  further  publication  and  dissemination  of  the  said 
statement,  and  from  any  other  publication  in  reference  to 
the  suit  brought  by  them.  Afterwards,  during  the  suc- 
ceeding term,  on  the  petition  of  the  appellees,  the  Court 
modified  the  injunction  so  as  to  permit  them  to  make  . 
known  to  all  persons  who  might  be  interested,  that  a  suit 
had  been  instituted  by  them  to  restrain  the  appellant 
from  selling  "Salvation  Oil,"  upon  the  claim  by  them  that 
the  manufacture  and  sale  thereof  was  an  infringement  of 
their  trade-mark  "St  Jacob's  Oil,"  and  that  they  intended 
to  endeavor  to  prevent  all  dealers  from  selling  "Salvation 
Oil,"  and  to  hold  them  responsible  for  violation  of  said 
trade-mark. 
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This  order  changed  and  limited  the  original  injunction. 
It  effectually  extinguished  it  to  the  extent  of  its  operation. 
Nothing  more  could  be  effected  within  its  limits  by  the 
most  formal  order  of  dissolution.  We  think  that  an  ap- 
peal properly  lies  from  it.  But  we  think  that  the  Circuit 
Court  did  not  err  in  passing  it.  There  is  no  appeal  from 
the  original  order  for  an  injunction,  and  its  propriety  is 
not  a  question  before  us;  but  the  modification  subsequent- 
ly made  by  the  Court  merely  gave  the  appellees  permis- 
sion to  exercise  a  right  which  seems  to  us  very  clearly  to 
belong  to  them.  The  order  merely  authorizes  the  modifi- 
cation of  a  fact,  to  wit :  the  pendency  of  proceedings  in 
Court.  No  reference  is  made  to  any  discussion  of  the 
question  involved,  or  anything  tending  in  any  way  to  an- 
ticipate or  hinder  the  administration  of  justice  at  the  hear- 
ing. 

Order  affirmed  with  costSy 

and  cause  remanded. 
(Decided  9th  March,  1886.) 


Charles  G.  Hutzler  vs.  Charles  W.  Lord. 

Sale  of  Shares  of  Stock — Purchaser — Failure  of  Purchaser 
to  have  Stock  transferred  on  books  of  Comjpany — Liability 
of  Purchaser — Assessment  on  Stock — Reimbursement — Evi- 
dence— Book  entries — Practice — Prayer. 

Where  there  is  a  sale  of  shares  of  stock  of  an  Express  Company, 
partly  paid  up,  and  the  purchaser  neglects  to  have  the  same  trans- 
ferred to  himself  on  the  books  of  the  company,  and  the  company 
through  its  assignee  having  called  for  an  assessment  on  said  shares, 
the  seller  is  compelled  by  legal  proceedings  to  pay  the  same,  he  is 
entitled  to  be  reimbursed  by  the  purchaser.  / 
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On  a  sale  of  certain  shares  of  stock  in  an  Express  Company,  partly 
paid  up,  the  purchaser  neglected  to  have  the  same  transferred  to 
himself  on  the  books  of  the  company,  and  the  company  through 
its  assignee  having  called  for  an  assessment  on  said  shares,  the 
seller  was  compelled  by  suit  to  pay  the  same.  In  an  action  against 
the  purchaser  by  the  seller  to  recover  the  amount  paid  by  him,  he 
offered  in  evidence  certain  equity  proceedings  which  showed  that 
an  assessment  of  thirty  dollars  per  share  payable  to  a  trustee  had 
been  made  on  the  stock  of  the  company,  and  also  that  a  judgment 
had  been  recovered  against  him  for  the  same,  and  that  said  judg- 
ment had  been  satisfied.  On  objection  by  the  defendant  to  the 
admission  of  these  proceedings,  it  was  Held  : 

That  it  was  necessary  for  the  plaintiff  to  show  that  he  had  been  com- 
pelled to  pay  the  money  in  incitum^  and  in  what  way  he  had  been 
compelled ;  and  the  decree  in  equity  was  the  initial  point  in  the 
course  of  proceedings  which  culminated  in  the  judgment  against 
him.  He  was  bound  to  show  by  competent  proof  every  step  in 
these  proceedings;  and  the  certified  copy  of  t)ie  decree  was  evi- 
dence that  it  had  been  rendered,  and  for  such  purpose  it  was  ad- 
missible. 

The  defendant  having  testified  that  he  bought  and  sold  stock  in  1866, 
through  T.,  a  broker,  and  -through  no  one  else,  the  entries  in  the 
books  of  T.  are  admissible  as  evidence  on  behalf  of  the  plaintiff 
to  show  that  T.  in  the  year  1866,  purchased  certain  shares  of  stock 
which  were  the  property  of  the  plaintiff,  and  that  the  purchase 
was  made  for  account  of  the  defendant,  such  entries  being  of  the 
nature  of  original  evidence  and  not  hearsay. 

Where  objection  is  taken  to  evidence  in  gross,  and  a  part  of  it  is 
admissible,  the  objection  must  be  overruled. 

Where  a  prayer  cannot  be  granted  in  its  entirety,  it  is  properly  re- 
jected. 

Where  a  declaration  contains  several  counts,  and  there  is  a  general 
verdict,  one  good  count  will  sustain  the  judgment. 

Appeal  from  the  Court  of  Common  Pleas. 

The  case  is  stated  in  the  opinion  of  the  Court. 

Firat^  Second  and  Third  Exceptions  Bta,ied  in  the  opinion 
of  the  Court. 
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Fourth  Exception. — The  plaintiflf  presented  the  two  fol- 
lowing prayers: 

1.  If  the  jury  shall  find  from  the  evidence  that  the 
plaintiff  was  owner  of  thirty  shares  of  the  stock  of  the 
National  Expresjs  Company,  partly  paid  up,  and  that  on 
the  thirtieth  day  of  January,  1866,  he  sold  and.  delivered 
the  receipts  for  the  same  to  the  defendant,  and  the  defen- 
dant failed  to  have  the  same  transferred  to  himself  on  the 
books  of  said  company,  and  that  subsequently  said  com- 
pany made  an  assignment  of  its  property,  to  wit :  on  the  20th 
day  of  September,  1866,  to  certain  trustees  in  said  assign- 
ment mentioned,  and  through  proceedings  in  equity  in 
Virginia,  one  John  Glenn  became  afterwards  sole  trustee, 
and  as  such  was  directed  by  order  of  Court  to  assess  and 
collect  thirty  per  centum  of  the  par  value  of  said  stock — 
the  said  par  value  being  |100  per  share,  and  eighty  per 
centum  of  same  being  unpaid — to  meet  the  indebtedness 
of  said  company,  and  in  pursuance  of  said  order  of  Court 
brought  suit  against  the  plaintiff  for  said  thirty  per  cen- 
tum ;  and  shall  further  find  that  thereupon  said  plaintiff 
gave  notice  to  said  defendant  to  come  in  and  defend  said 
suit,  and  that  said  defendant  failed  and  refused  to  defend 
the  same,  and  that  thereupon  a  judgment  was  rendered 
against  the  plaintiff  for  the  sum  of  $1080,  and  $14.80  costs, 
in  satisfaction  of  said  assessment,  which  said  judgment  and 
costs  the  plaintiff  paid  and  satisfied  with  the  sum  of 
$746.80,  then  their  verdict  must  be  for  the  plaintiff. 

2.  If  the  jury  find  from  the  evidence  in  this  case  that  L. 
J.  Tormey  &  Co.,  were  brokers  doing  business  for  the  de- 
fendant, and  shall  further  find  that  as  such  they  purchased 
on  the  30th  of  January,  1866,  fifty  shares  of  the  stock  of 
the  National  Express  and  Transportation  Company  from 
J.  Pennington,  a  broker  employed  by  the  plaintiff,  and 
that  upon  the  books  of  the  said  L.  J.  Tormey  &  Co.  it  ap- 
pears that  said  L.  J.  Tormey  &  Co.  delivered  to  said  de- 
fendant fifty  shares  of  said   stock,   evidenced  by  two  re- 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  537 


Hutzler  vs.  Lord. 


ceipts,  one  of  twenty  shares  and  another  of  thirty  shares, 
the  latter  then  standing  in  the  name  of  the  plaintiff,  C. 
W.  Lord,  then  the  same  is  legal  evidence  to  show  a  deliv- 
ery from  said  plaintiff  to  said  defendant  of  thirty  shares  of 
the  stock  of  said  company. 

The  defendant  presented  four  prayers,  as  follows : 
1.  That  there  is  no  evidence  in  this  case   legally  suffi- 
cient to  enable  the  plaintiff  to  recover,  and  the  verdict  of 
the  jury  must  be  for  the  defendant. 

2.  That  there  is  no  evidence  in  this  case  to  prove  the  actual 
delivery  of  the  receipts  mentioned  in  the  books  of  Mr.  Tor- 
mey,  the  broker,  to  the  defendant,  and  no  evidence  of  the 
delivery  of  the  certificate  of  stock  of  the  plaintiff  to  the 
defendant,  and  the  plaintiff  therefore  cannot  recover. 

3.  If  the  jury  shall  find  from  the  evidence  that  the  as- 
sessment receipt  for  thirty  shares  of  stock  subscribed  by 
the  plaintiff  to  the  stock  of  the  National  Express  and 
Transportation  Company,  was  entered  in  the  book  of  Mr. 
Tormey,  a  broker,  as  having  been  sold  and  delivered  on 
the  30th  of  January,  1866,  to  the  defendant ;  and  shall  fur- 
ther find  that  the  plaintiff  received  the  certificate  for  the 
same  stock  of  the  said  Express  Company  on  the  13th  of 
February,  1866,  then  the  plaintiff  cannot  recover,  unless 
the  jury  shall  find  that  said  certificate  of  stock  was  as- 
signed by  said  plaintiff  to  the  defendant  subsequent  to 
said  13th  of  February,  1866. 

4.  That  if  the  jury  believe  from  the  evidence  that  the 
plaintiff  transferred  to  the  defendant  the  receipts  for  the 
shares  of  stock  set  out  in  the  sixth  count  of  the  declara- 
tion, and  that  defendant  neglected  to  have  the  same  trans- 
ferred on  the  books  of  said  company,  then  the  plaintiff's 
right  of  action  for  such  neglect  arose  within  a  reasonable 
time  after  such  transfer  was  made ;  and  if  more  than 
three  years  before  this  suit,  they  must  find  for  the  defen- 
dant. 
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The  Court  (Duffy,  J.,)  granted  the  first  and  refused  the 
second  prayer  of  the  plaintiff,  and  rejected  the  ficst,  second 
and  fourth  prayers  of  the  defendant,  and  granted  his 
third  prayer.  The  defendant  excepted,  and  the  verdict 
and  judgment  being  against  him,  he  appealed. 

The  cause  was  argued  before  Alvby,  C.  J.,  Ykllott, 
Stonb,  Miller,  Irving,  Bitchib,  and  Bryan,  J. 

D,  Greenbaum,  for  the  appellant. 

Henry  D,  Loney,  and  John  V,  L,  Findlayy  for  the  ap- 
pellee. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  below  (now  appellee)  alleged  that  he 
sold  the  defendant  thirty  shares  of  the  stock  of  the  National 
Express  and  Transportation  Company  (partly  paid  up)  and 
that  the  defendant  neglected  to  have  the  shares  transferred 
to  himself  on  the  books  of  the  company,  and  that  the  com- 
pany, through  its  assignee  having  called  for  an  assessment 
on  said  shares,  the  plaintiff  was  compelled  by  suit  to  pay 
the  same.  He  sought  to  recover  from  the  defendant  the 
amount  so  paid. 

On  the  supposition  that  the  plaintiff's  averments  were 
sustained  by  proper  proof,  we  think  that  his  claim  was 
well  founded.  The  object  of  the  sale  of  the  stock  must 
have  been  to  denude  himself  of  all  interest  in  it,  and  to 
transfer  it  to  the  purchaser.  Henceforth,  all  advantages 
arising  from  the  ownership  were  to  accrue  to  the  purchaser, 
and  all  burdens  arising  therefrom  were  to  be  borne  by 
him.  It  is  simply  impossible  to  suppose  that,  in  making 
the  contract  of  sale,  the  parties  intended  that  the  seller 
should  pay  future  assessments  for  the  benefit  of  the  pur- 
chaser. It  would  be  just  as  reasonable  to  infer  that  he 
was  to  receive  any  future  dividends  which  might  be  de- 
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clared.  If,  then,  the  seller  was  compelled  by  legal  proceed- 
ings to  pay  assessments  properly  chargeable  to  the  own- 
ership of  the  stock,  he  paid  them  for  the  benefit  of  the  pur- 
chaser, and  ex  cequo  et  bonOy  he  ought  to  be  reimbursed. 
The  plaintiff  oflfered  in  evidence  certain  proceedings  in  the 
Chancery  Court  of  the  City  of  Richmond,  Virginia,  which 
showed  that  an  assessment  of  thirty  dollars  per  share  pay- 
able to  a  trustee  had  been  made  on  the  stock  of  the  com- 
pany ;  and  also  a  judgment  against  him  for  $1080,  being 
the  amount  of  said  assessment  on  thirty  shares  with  inter- 
est, and  a  satisfaction  of  said  judgment  by  paying  a  note 
for  $750  with  some  interest  and  costs  of  suit ;  and  also  a 
notice  given  by  him  to  defendant  to  appear  and  defend 
the  suit  in  which  the  judgment  was  rendered.  It  appeared 
that  the  Richmond  Court  had  passed  an  order  that  if  the 
stockholders  should  pay  within  a  limited  time  twenty-five 
dollars  a  share  on  their  stock,  with  such  costs  as  had  been 
incurred  by  the  trustee  in  bringing  suits,  they  should  be 
released  from  the  assessment  of  thirty  dollars  a  share  ; 
and  that  the  benefit  of  this  order  had  been  extended  to 
the  plaintiff  by  agreement  although  he  had  not  paid  with- 
in the  limited  time.  The  plaintiff  also  offered  in  evidence 
certain  entries  in  the  books  of  Pennington  and  of  L.  J. 
Tormey  &  Co.,  who  were  stock-brokers.  These  entries 
were  offered  for  the  purpose  of  showing  the  sale  of  the 
stock.  The  defendant  took  his  first  exception  to  the  ad- 
mission of  the  Chancery  proceedings.  The  decree,  of 
course,  was  not  evidence  against  the  defendant  of  any  fact 
recited  in  it.  It  was  necessary  for  the  plaintiff  to  show 
that  he  had  been  compelled  to  pay  this  money  in  invitumy 
and  to  show  in  what  way  he  had  been  compelled.  The 
decree  was  the  initial  point  in  the  course  of  proceedings 
which  culminated  in  the  judgment  against  him.  He  was 
bound  to  show  by  competent  proof  every  step  in  these  pro- 
ceedings. The  certified  copy  of  the  decree  was  certainly 
evidence  that  it  had  been  rendered ;  and  we  do  not  under- 
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stand  that  it  was  offered  for  any  other  purpose.  1  Oreen- 
leaf  on  Evidence^  sec,  538.  The  defendant  excepted  to 
the  evidence  of  the  agreement  by  which  the  note  for 
$750  was  (when  paid)  to  be  asatisfactionof  the  judgment. 
The  suit  was  brought  to  the  December  Rule  Day,  1883, 
of  the  Court  of  Common  Pleas ;  on  the  eighteenth  of  Jan- 
uary, 1884,  the  defendant  received  from  the  plaintiff  no- 
tice to  defend  the  suit,  and,  on  the  seventeenth  of 
April,  1884,  judgment  was  rendered  against  the  plaintiff 
tor  $1080  and  costs.  This  judgment  the  plaintiff  satisfied 
by  the  payment  of  the  note  for  $760  with  interest  and 
costs.  If  there  had  been  unfairness  or  collusion  in  the 
suit,  as  a  matter  of  course  the  defendant  would  not  be 
bound.  Of  this  there  is  no  suggestion.  The  defendant 
had  the  right  to  take  charge  of  the  defence,  and  if  he 
could  have  defeated  the  suit,  he  was  at  liberty  to  do  so, 
and  free  himself  altogether  from  liability  on  this  account. 
The  judgment  shows  the  amount  of  the  liability  imposed 
on  the  plaintiff,  as  a  charge  on  the  ownership  of  the  stock, 
and  his  settlement  of  it  at  a  smaller  sum  was  a  clear  gain 
to  himself  in  the  first  instance,  and  ultimately  to  any  one, 
who  should  be  liable  to  reimburse  him  his  expenditure. 
The  third  exception  states  that  "the  plaintiff  having  offered 
in  evidence  certain  entries  in  the  books  of  J.  Pennington, 
a  broker,  and  certain  entries  in  the  books  of  L.  J.  Tor- 
mey  &  Co.,  brokers,  which  entries  are  set  out  in  the  testi- 
mony in  the  fourth  bill  of  exception,  tending  to  prove 
the  issue  joined,  the  defendant  objected  to  said  evidence, 
unless  the  same  was  followed  up  by  proof  of  delivery  of 
said  stock  to  the  defenclant,  and  the  defendant  having  ob- 
jected to  said  evidence  &c.,  &c.,  the  Court  overruled  the 
objection,  &c."  This  is  a  very  unusual  mode  of  taking  an 
exception  to  evidence.  It  was  probably  taken  after  all 
the  testimony  had  been  offered,  and  as  we  see  that  these 
entries  were  admitted  subject  to  exception,  we  will  regard 
it  as  a  motion  to  exclude  the  evidence.      We  were  told  at 
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the  argument  that  Pennington  and  Tormey  were  both 
dead ;  we  find,  however,  no  evidence  of  their  decease  in 
the  record,  and  we  must  deal  with  the  case  as  we  find  it. 
The  proof  tended  to  show  that  Martin  Lewis  had  been  em- 
ployed by  the  plaintiff  to  sell  this  stock  for  him,  and  that 
he  was  dead.  The  entries  in  the  books  of  Pennington  are 
offered  for  the  purpose  of  showing  a  sale  of  fifty  shares  of 
stock  to  L.  J.  Tormey  &  Co.,  on  account  of  Lewis ;  and  the 
entries  in  Tormey's  books  are  offered  to  show  that  he  pur- 
chased said  stock  from  Pennington,  of  which  twenty  shares 
belonged  to  Loney,  and  thirty  shares  to  the  plaintiff,  and 
that  the  purchase  was  made  for  the  defendant.  These 
transactions  purport  to  have  taken  place  on  the  30th  of 
January,  1866.  The  defendant  testified  that  he  bought 
and  sold  stock  in  1866  through  L.  J.  Tormey  &  Co.,  and 
through  no  one  else.  The  entries  in  Pennington's  books 
ought  not  to  have  been  admitted  without  proof  of  his 
death.  But  as  Tormey  (doing  business  under  the  name  of 
Tormey  &  Co.,)  was  employed  by  the  defendant,  he  was 
his  agent  for  this  purpose,  and  his  acts,  declarations  and 
admissions  within  the  scope  of  his  authority,  and  in  the 
prosecution  of  the  business  in  hand,  are  to  be  taken  as  the 
acts  of  his  principal.  1  Greenleaf  on  Evidence,  sec,  113. 
When  Tormey  bought  the  stock,  if  he  had  given  a  receipt 
for  it  in  defendant's  name,  it  would  have  been  evidence 
that  it  was  bought  for  him.  The  man  who  kept  his  pur- 
chase-and-sales  book  testifies  that  he  made  an  entry  show- 
ing a  purchase  from  Pennington  of  fifty  shares  of  this 
stock  for  C.  G.  Hutzler  (the  defendant)  ;  this  was  made 
on  the  day  of  the  purchase  ;  the  stock  was  received  on  the 
next  day;  and  on  that  day  the  entry  in  reference  to  the 
transaction  was :  "Pennington,  50  shares  National  Ex- 
press ;  received  receipt  W.  A.  Loney,  20  shares :  C.  W. 
Lord's  receipt  for  30."  This  receipt  is  stated  by  the  plain- 
tiffin  his  testimony  to  be  the  only  evidence  of  the  stock 
which  he  held.     These  entries  in  Mr.  Tormey's  books  are 
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declarations  by  him ;  according  to  Greenleafy  {sec.  113) 
"they  are  of  the  nature  of  original  evidence  and  not  hear- 
say ;  the  representation,  or  statement  of  the  agent  being 
the  ultimate  fact  to  be  proved,  and  not  an  admission  of 
some  other  fact ;"  the  admission  or  declaration  of  the 
agent  binds  the  principal  when  it  is  made  during  the  con- 
tinuance of  the  agency  in  regard  to  a  transaction  then  de- 
pending, et  dum  fervet  opus.  Ibidem,  We  think,  therefore, 
that  the  entries  in  Tormey's  books  were  properly  laid  be- 
fore the  jury.  As  the  objection  was  to  both  sets  of  entries, 
the  Court  could  not  sustain  it,  if  any  portion  of  the  evidence 
was  admissible.  Waters  vs.  Dashiel,  1  Md.,  474;  Car- 
roll's  Lessee  vs.  Gr anile  Manufacturing  Company ^  11  Md., 
468;  Pettigrew  vs.  Bamum,  11  ifrf.,  451.  The  fourth 
exception  was  to  the  ruling  of  the  Court  on  the  prayera 
The  defendant's  second  prayer  asked  the  Court  to  rule 
that  there  was  no  evidence  to  prove  the  actual  delivery  of 
the  receipt  mentioned  in  the  books  of  Mr*  Tormey  to 
the  defendant,  and  no  evidence  of  the  delivery  of  the  cer- 
tificate of  stock  of  the  plaintiff  to  the  defendant,  and  that 
therefore  the  plaintiff  could  not  recover.  It  was  not 
necessary  to  show  a  delivery  of  the  receipt  to  the  defend- 
ant, a  delivery  to  Tormey,  his  agent,  was  suflScieut  We  see 
no  evidence  that  the  certificate  of  stock  was  ever  delivered 
to  the  defendant;  but  as  the  prayer  could  not  be  granted 
in  its  entirety,  it  was  properly  rejected.  On  the  hypothe- 
sis of  the  defendant's  third  prayer,  it  was  necessary  for  the 
plaintiff  to  prove  the  assignment  of  the  certificate  to  the 
defendant,  and  by  that  prayer  he  requires  the  question  to 
be  submitted  to  the  jury.  It  would  have  been  error  in  the 
Court  to  have  ruled  that,  independently  of  that  hypothe- 
sis, the  plaintiff  could  not  recover,  because  there  was  no 
evidence  of  the  delivery  of  the  certificate  of  stock.  The 
defendant's  fourth  prayer  maintains  that  if  the  plaintiff 
transferred  to  him  the  receipt  for  the  shares  of  stock,  and 
he  neglected  to  have  them  transferred  on  the  books  of  the 
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company  to  his  own  name,  then  the  right  of  action  ac- 
crued within  a  reasonable  time  after  the  transfer  of  the 
receipt,  and  the  suit  is  barred  by  limitations.  The  plain- 
tiff's loss  accrued  when  he  was  compelled  to  pay  the  judg- 
ment, and. limitations  would  begin  to  run  from  that  time. 
Our  views  on  the  other  prayers  are  sufficiently  indicated 
by  what  has  been  said  in  the  previous  part  of  this  opinion. 
The  motion  in  arrest  of  judgment  was  properly  over- 
ruled. The  declaration  contained  seven  counts,  and  there 
was  a  general  verdict.  It  is  well  settled  that  under  these 
circumstances  one  good  count  will  sustain  a  judgment. 
We  see  no  reason  for  a  reversal. 

Judgment  affirmed, 
Pecided  9th  March,  1886.) 


John  W.  Emmert   vs.  Daniel   B.  Stouffer,   and 
John  H.  Stouffer. 

Orphans^  Court — Letters  of  Administration — Revocation  of 
Letters —Production  of  Will — Judgment  in  Rem — Question 
of  Prolate — Effect  of  Judgment  of  Orphans'*  Court — Spe- 
cific performance  of  Contract  of  Purchase, 

The  law  confides  to  the  Orphans'  Court,  and  to  no  other  tribunal,  the 
authority  to  grant  letters  of  administration  on  the  estate  of  a  de- 
ceased person ;  and  in  performing  this  duty  the  Court  is  enjoined 
to  make  judicial  inquiry,  "  whether  or  not  the  party  dying  left  any 
will;''  and  it  is  forbidden  to  grant  administration  unless  such 
dying  intestate  is  proved  to  its  satisfaction. 

Where  letters  of  administration  have  been  granted,  it  is  competent 
for  the  Orphans'  Court  in  a  proper  case  to  revoke  them ;  and  the 
statute  law  expressly  requires  it  to  revoke  them  if  a  will  for  the 
disposition  of  the  personal  estate  shall  afterwards  be  proved  ac- 
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cording  to  law,  and  the  executor  named  therein  shall  make  dae 
applicatlbn  for  letters  testamentary  and  execute  a  bond. 

Letters  of  administration  do  not  prove  the  intestacy  of  the  deceased, 
when  a  paper  purporting  to  be  his  will  is  propounded  for  probate. 

The  grant  of  letters  of  administration  is  a  judgment  in  rem,  which 
establishes  conclusively  the  legal  status  of  the  administrator,  and 
invests  him  with  rights  belonging  to  that  capacity. 

The  Orphans'  Court  has  no  jurisdiction  to  determine  the  question  of 
probate,  until  the  will  is  exhibited  for  the  purpose  of  having  it 
proved. 

A  paper- writing  purporting  to  be  a  last  will  and  testament  was  pro- 
duced in  the  Orphans'  Court  by  the  two  sons  named  therein  as 
executors,  and  who  were  the  only  children  and  heirs-at-law  of  the 
deceased,  with  a  disclaimer  on  their  part  that  they  offered  it  for 
probate.  Accordingly  they  made  application  for  the  grant  of  let- 
ters of  administration  upon  the  estate  of  their  deceased  mother. 
The  Court  heard  such  testimony  as  was  offered  by  the  petitioners 
who  assailed  the  will ;  but  no  opportunity  was  offered  to  those 
persons  who  were  interested  in  maintaining  it.  The  Court  there- 
upon ruled  that  the  paper- writing  was  not  the  last  will  and  testa- 
ment of  the  deceased,  and  granted  letters  to  one  of  the  petitioners, 
the  other  renouncing  in  his  favor.    Held  : 

That  the  judgment  of  the  Orphans'  Court  was  in  legal  effect  merely 
a  grant  of  letters  of  administration,  and  was  wholly  without  efiect 
upon  the  paper  as  a  will. 

A  Court  of  equity  will  not  compel  a  purchaser  to  take  a  title  which 
is  not  free  from  reasonable  doubt,  and  which  might  in  reasonable 
probability  expose  him  to  the  hazards  of  litigation. 

Appeal  from  the  Circuit  Court  for  Washington  County, 
in  Equity. 

On  the  30th  of  January,  1885,  the  following  petition, 
which  was  sworn  to,  was  filed  in  the  Orphans'  Court  of 
Washington  County  : 

The  petition  of  John  H.  Stouffer  and  Daniel  B.  Stouf- 
fer respectfully  shows  unto  your  Honorable  Court,  that  Mrs. 
Eliza  Stouffer  departed  this  life  on  the  15th  day  of  Janu- 
ary, 1885,  and  that  your  petitioners  are  her  sons,  and  the 
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only  two  children  of  the  said  deceased  and  her  nearest  of 
kiu,  and  are  entitled  under  the  Testamentary  Laws  of  the 
State  of  Maryland  to  letters  of  administration.  They  fur- 
ther represent,  that  the  said  Eliza  Stouffer  has  left  no  last 
will  and  testament,  to  their  knowledge  or  information,  ex- 
cept a  paper  dated  the  third  day  of  September,  1884,  pur- 
porting to  be  a  last  will  and  testament,  which  is  herewith 
produced  to  the  Court,  but  that  they  do  not  present  the 
said  paper  for  probate,  for  the  reason  that  at  the  time  it 
was  signed  by  the  said  Eliza  Stouffer,  to  wit,  on  the  third 
day  of  September,  1884,  she  was  not  capable  of  making  a 
valid  deed  or  contract ;  that  age,  disease  and  infirmity  had 
rendered  her  incapable  for  the  transaction  of  any  business ; 
and  that  the  said  paper- writing,  purporting  to  be  the  last 
will  and  testament  of  the  said  Eliza  Stouffer,  is  not  her 
last  will  and  testament,  but  the  product  of  a  mind  ren- 
dered incompetent  by  a  disease  known  as  the  "  softening 
of  the  brain ; "  and  your  petitioners  do  now  apply  to  your 
Honorable  Court  for  letters  of  administration  upon  the 
estate  of  their  deceased  mother,  who,  during  her  life-time, 
resided  in  Washington  county,  and  died  in  said  county  at 
the  time  aforesaid  mentioned. 

The  paper-writing  referred  to  in  the  foregoing  petition, 
and  purporting  to  be  a  last  will  and  testament  is  as  fol- 
lows: 

"I,  Eliza  Stouffer,  of  Washington  County,  State  of 
Maryland,  do  hereby  make  this  my  last  will  and  testa- 
ment: 

"First.  I  direct  my  just  debts  and  funeral  expenses  to  be 
paid. 

"  Second.  I  appoint  my  two  sons,  John  H.  Stouffer  and 
Daniel  B.  Stouffer,  executors  of  this,  my  will,  and  I  here- 
by authorize,  empower  and  direct  the  said  executors  to 
sell  all  my  estate,  one-half  thereof  to  be  invested  by  my 
said  executors,  the  interest  of  which  shall  be  paid  to  my 
son,  John  A.  Stouffer,  for  and  during  his  natural  life,  and 
35  V.  64. 
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at  his  death,  the  said  ane-half  to  he  equally  divided 
amongst  his  children ;  the  child  or  children  of  any  de- 
ceased child  of  my  said  son,  John  H.,  to  take  the  parent's 
share ;  and  the  other  half  of  my  estate,  or  the  proceeds 
of  the  sale  thereof,  to  be  invested  by  my  said  executors, 
and  the  interest  thereon  to  be  paid  to  my  son,  Daniel  B. 
Stouffer,  for  and  during  his  life,  and  at  his  death,  the  said 
one-half  to  be  equally  divided  amongst  his  children ;  the 
child  or  children  of  any  deceased  child  of  my  said  son, 
Daniel  B.  Stouffer  to  take  the  parent's  share. 

"Witness  my  hand  and  seal,  this  third  day  of  September, 
1884. 

Eliza  Stouffer,  [Seal.] " 

The  witnesses  to  the  foregoing  paper-writing  were 
Susan  Stouffer  and  Sarah  A.  Oarlock. 

On  the  day  of  the  filing  of  the  petition  the  Orphans' 
CJourt  passed  the  following  order  : 

The  above  petition  and  affidavit  having  been  read  and 
considered,  it  is  thereupon,  this  30th  day  of  January,  1885, 
ordered  by  the  C!ourt,  that  the  witnesses  to  the  said  paper, 
purporting  to  be  the  last  will  and  testament  of  Eliza 
Stouffer,  and  such  other  persons  as  the  petitioners  may 
desire,  be  summoned  to  appear  in  Court  on  Wednesday, 
the  4th  day.  of  February  next,  when  the  Court  will 
enquire  into  the  matters  and  things  set  forth  in  said 
petition. 

After  examining  witnesses  the  Orphans'  Court  proceeded 
to  pass  the  following  order : 

In  the  matter  of  the  application  of  John  H.  Stouffer 
and  Daniel  B.  Stouffer  for  letters  of  administration  on 
the  estate  of  Eliza  Stouffer,  deceased : 

The  Court  having  heard  the  testimony  of  Mrs.  Susan 
Stouffer  and  Mrs.  Sarah  A.  Garlock,  and  other  witnesses, 
concerning  thei  paper  purporting  to  be  the  last  will  and 
testament  of  the  said  Eliza  Stouffer,  and  the  Court  being 
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satisfied  that  at  the  time  the  said  paper  was  executed  by 
«aid  Eliza  Stouffer,  she  was  not  capable  of  making  a  valid 
deed  or  contract,  and  that  the  said  paper-writing  is  not 
her  last  will  and  testament,  It  is  thereupon  adjudged,  or- 
dered and  decreed  by  the  Orphans*  Court  of  Washington 
County,  this  fourth  day  of  February,  1885,  that  the  said 
Eliza  Stouffer  died  intestate,  and  that  letters  of  adminis- 
tration be,  and  the  same  are  hereby,  granted  upon  her  es- 
tate to  Daniel  B.  Stouffer,  the  said  John  H.  Stouffer  having 
filed  a  renunciation,  and  recommended  the  said  Daniel  B. 
Stouffer. 

The  case  is  further  stated  in  the  opinion  of  this  Court. 

The  cause  was  submitted  to  Alvey,  C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

W,  M.  McDowell,  for  the  appellant. 

Henry  H.  Keedy,  for  the  appellees. 

The  Orphans'  Court  was  the  proper  tribunal  to  deter- 
mine whether  or  not  the  deceased  died  intestate.  Art.  9, 
sec.  16,  of  the  Code,  requires  the  person  applying  for  ad- 
ministration to  prove  such  dying  intestate  to  the  satisfac- 
tion of  the  Court. 

The  determination  of  the  Orphans'  Court  that  Mrs. 
Eliza  Stouffer  died  intestate  was  a  judicial  act.  It  was  an 
adjudication  of  a  Court  of  competent  jurisdiction,  and  "is 
conclusive  upon  the  question  decided,  and  cannot  be  im- 
peached on  the  ground  of  informality  in  the  proceedings 
or  error  or  mistake  of  the  Court,  in  the  matter  on  which 
they  have  adjudicated."  Raborg  vs.  Hammond,  2  Har. 
<&  Gill,  42.  No  other  Court  could  determine  the  question 
of  intestacy. 

The  paper,  relied  upon  by  the  appellant,  was  before  the 
Orphans'  Court,  and  that  Court  in  its  decree  and  order 
says  that  it  was  not  the  last   will  and  testament  of  Mrs. 
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Stouffer.  This  determination  of  the  Court,  the  appellant 
says,  is  not  conclusive,  because,  the  parties  who  would 
have  been  legatees  under  said  will  and  have  received  leg- 
acies after  the  life  estate,  were  not  summoned  into  Court; 
although  it  is  admitted  that  thej  are  non-residents  of 
Maryland  and  some  of  them  infants. 

The  proceedings  and  judgment  of  a  Court  of  probate, 
in  granting  administration,  admitting  or  rejecting  instru- 
ments to  probate^  as  wills,  &c.,  are  proceedings  in  rem. 
The  judgment  is  concerning  the  thing.  And  whenever 
the  Court  has  jurisdistion,  and  investigates  and  determines 
the  question,  its  adjudication  is  conclusive  upon  all  parties, 
whether  they  had  knowledge  or  not,  and  can  only  be  im- 
peached for  fraud.  See  Worthington,  et  al.  va,  Gittings,  tt 
al.y  56  Md,y  548  ;  Pinson  vs.  Ivey^  1  Zergrer,  349. 

In  2  Smith's  Leading  CaseSy  (5th  Am.  Ed.y)  593,  in  notes 
on  the  Duchess  of  Kingston's  Casey  the  annotator  says: 
"A  grant  of  probate  or  of  administration  is  in  the  nature 
of  a  decree  in  rem.  *  *  *  *  Accordingly 
such  grant  of  probate  or  administration  is  conclusive 
against  all  the  world.''  See  Allen  vs.  JDundas,  3  Term  R.y 
130 ;  In  re  BrodericVs  Willy  21  WaU.,  503 ;  2  Greenleaf 
on  Evidencey  sec.  672;  Freeman  on  JudgmentSy  sec.  607; 
Noel  vs.  WellSy  1  Levinz,  235 ;  1  Jarman  on  Wills,  143, 
{Ed.  of  1880.) 

The  Code,  (Art.  93,  sees.  315  to  321  inclusive)  guards  the 
heirs-at-law  against  the  probate  of  wills  and  gives  them 
an  opportunity  to  contest  the  same,  but  makes  no 
provision  for  notice  to  persons  who  are  not  heirs-at-law. 

The  appellees  could  have  done  nothing  more  than 
they  did  do.  They  made  application  for  letters  of 
administration. — They  had  a  right  to  do  so.  They  acted 
in  good  faith ;  presented  the  pretended  will  and  gave  the 
Court  an  opportunity  to  make  a  full  and  fair  investigation. 
No  fraud  or  imposition  is  alleged  and  none  proven.  There 
being  no  fraud  or  collusion,  and  the  determination  of  the 
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Orphans'  Court  that  Eliza  Stouffer  died  intestate,  being 
an  adjudication  of  a  Court  of  competent  jurisdiction, 
"it  must  stand  firm  and  perpetual/' 

Sec.  320,  of  Art.  93,  of  the  Code,  gives  the  right  to  any 
person,  where  the  probate  of  any  will  has  been  taken 
without  contest,  to  file  his  petition  and  have  the  case  again 
examined  and  heard,  but  where  the  Court  has  refused 
probate  there  is  no  provision  to  open  and  rehear  it.  In 
the  absence  of  fraud  it  is  a  finality.  Schultz  vs.  Schultz, 
10  Gratt.,  368. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  appellees  made  a  contract  with  the  appellant  to 
sell  him  a  certain  house  and  lot  in  Hagerstown.  They 
claimed  title  to  it  as  heirs-at-law  of  their  deceased  mother. 
It  appeared  that  Mrs.  Eliza  Stouffer,  the  decedent,  had  in 
her  life-time  executed  a  certain  paper-writing  in  the  form 
and  with  the  solemnities  of  a  will  capable  of  passing  the 
title  to  real  and  personal  estate ;  and  in  it  the  appellees 
were  named  as  executors.  They  were  directed  to  sell  all 
ot  her  estate  and  invest  the  proceeds ;  the  interest  on  one- 
half  thereof  was  to  be  paid  to  the  appellee  John,  during 
his  life,  and  at  his  death  it  was  to  be  equally  divided 
among  his  children ;  the  interest  on  the  other  half  was 
to  be  paid  to  the  appellee  Daniel,  during  his  life,  and  at 
his  death  it  was  to  be  divided  among  his  children.  The 
appellees  produced  this  paper  in  the  Orphans'  Court  of 
Washington  County  and  at  the  same  time  filed  a  petition 
for  letters  of  administration  on  the  estate  of  the  decedent, 
alleging  that  the  said  paper-writing  was  not  the  last  will 
and  testament  of  Eliza  Stouffer,  for  the  reason  that  at  the 
time  it  was  executed  by  her,  she  was  mentally  incapable 
of  making  a  valid  deed  or  contract,  because  of  age,  disease 
and  infirmity.  The  Court  having  heard  the  testimony  of 
the  subscribing  witnesses  to  the  said  paper-writing  pur- 
porting to  be  a  will,  and  also  the  testimony  of  other  wit- 


Digitized  by  VjOOQIC 


550  MARYLAND  REPORTS. 


Emmert  v$.  Stouffer. 


nesses^  decided  that  at  the  time  it  was  executed  she  was 
not  capable  of  making  a  valid  deed  or  contract^  and  that  the 
paper-writing  was  not  her  last  will  and  testament,  and 
thereupon  letters  of  administration  on  her  estate  were 
granted  to  the  appellee  Daniel,  the  appellee  John  having 
renounced  in  his  favor.  The  appellant  at  the  time  of  his 
purchase  of  the  house  and  lot  had  no  knowledge  of  the 
paper  purporting  to  be  a  will,  or  of  the  proceedings  of 
the  Orphans'  Court  in  reference  to  it.  When  he  was  im- 
formed  of  these  matters,  he  refused  to  accept  the  property 
and  pay  the  purchase  money.  The  appellees  thereupon 
filed  a  bill  in  equity  for  the  specific  performance  of  the 
contract,  and  the  Circuit  Court  decreed  that  the  appellant 
should  pay  the  purchase  money,  and  that  the  appellees 
should  convey  the  property  to  him  and  to  his  heirs  by  a 
good  and  sufficient  deed. 

Let  us  consider  the  effect  of  the  proceedings  in  the  Or- 
phans' Court.  When  the  letters  of  administration  were 
granted,  the  Court  was  in  the  exercise  of  its  rightful  and 
exclusive  jurisdiction,  and  its  determination  of  the  ques- 
tion decided  was  binding  in  all  other  Courts.  While  the 
letters  remained  in  force  the  matters  adjudicated  by  the 
grant  of  them  could  not  again  become  the  subject  of  con- 
troversy. The  administrator  was  entitled  to  take  charge 
of  the  personal  estate  of  the  deceased  and  to  represent  her 
in  all  quedtions  relating  thereto;  and  it  could  not  be 
alleged  in  opposition  to  his  authority  that  the  deceased 
had  left  a  last  will  and  testament.  All  these  consequences 
resulted  from  the  exercise  of  a  competent  jurisdiction. 
The  law  confides  to  the  Orphans'  Court,  and  to  no  other 
tribunal,  the  authority  to  grant  letters  of  administration 
on  the  estate  of  a  deceased  person ;  and  in  performing 
this  duty  the  Court  is  enjoined  to  make  judicial  inquiry 
"  whether  or  not  the  party  dying  left  any  will,"  and  it  is 
forbidden  to  grant  administration  unless  such  dying  intes- 
tate is  proved  to  its  satisfaction.      Code  of  Public  General 
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Laws,  Art.  93,  sec,  16.  But  although  the  question  of  ad- 
ministration has  been  thus  adjudicated,  it  is  competent  for 
the  Orphans'  Court  in  a  proper  case  to  revoke  the  letters  ; 
and  the  statute  law  expressly  requires  it  to  revoke  them 
if  a  will  for  the  disposition  of  the  personal  estate  shall 
afterwards  be  proved  according  to  law,  and  the  executor 
named  therein  shall  make  due  application  for  letters  testa- 
mentary and  execute  a  bond — Code,  Art.  93,  sec.  36.  It  is, 
therefore,  clear  that  letters  of  administration  do  not  prove 
the  intestacy  of  the  deceased,  when  a  paper  purporting  to 
be  his  will  is  propounded  for  probate.  In  fact,  the  grant 
of  them  is  a  judgment  in  reniy  which  establishes  conclusive- 
ly the  legal  status  of  the  administrator,  and  invests  him 
with  rights  belonging  to  that  capacity.  Judgments  how- 
ever prove  only  the  matter  decided,  and  are  not  evidence 
of  other  matters  which  may  be  inferred  by  argument 
from  them ;  even  though  the  inferences  are  necessary  and 
inevitable.  The  principlea  laid  down  by  the  Judges  in  the 
Duchess  of  Kingston's  Case  on  this  question  have  been  uni- 
formly recognized  by  the  Courts.  Copious  illustrations  of 
their  application  may  be  found  in  decided  cases,  and  in  the 
works  of  text  writers.  A  few  will  suffice  for  the  present 
purpose.  We  quote  from  Taylor  on  Evidence,  sec.  1490, 
"  Though  a  judgment  in  rem  is  binding  on  all  the  world 
as  to  the  precise  point  directly  decided,  and  consequently 
the  decision  cannot  be  impeached  in  the  same  or  any  other 
Court,  by  showing  that  the  facts  on  which  it  immediately 
rests  are  false;  yet,  where  these  facts  are  themselves 
put  directly  in  issue  in  a  subsequent  suit,  the  judgment 
does  not — with  one  exception  which  will  be  presiently  men- 
tioned— furnish  conclusive  evidence  of  their  truth,  however 
necessary  it  may  have  been  for  the  Court  proceeding  in 
rem  to  have  determined  that  question,  before  it  adjudi- 
cated on  the  principal  point.  Thus,  although  the  Ecclesias- 
tical Courts  were  not,  and  the  existing  Courts  of  probate 
are  not,  authorized  to  grant  letters  of  administration,  un- 
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less  the  intestate  be  dead^  these  letters  are  so  far  from  be- 
ing conclusive'evidence  of  the  death,  when  that  fact  is  put 
in  issue  in  another  Court,  that  on  one  or  two  occasions,  they 
have  not  been  regarded  even  slb  prima  facie  proof."  It 
may  be  mentioned  that  in  Mutual  Benefit  Life  Ins,  Co.  vs. 
Tisdale,  91  U.  S.y  238,  the  Supreme  Court  held  that  in  an 
action  brought  by  a  plaintiff  in  his  individual  character, 
letters  of  administration  granted  to  him  were  no  evidence 
whatever  of  the  death  of  his  intestate.  The  exception 
mentioned  in  the  above  cited  section  of  Taylor  is  "where 
it  appears  on  the  face  of  the  proceedings  in  rem  that  the 
fact  on  which  the  principal  point  depended,  was  itself  put 
directly  in  issue  and  was  actually  decided  by  the  Court. 
Here^  if  this  fact  be  again  controverted  between  the  same 
parties,  or  persons  claiming  under  them,  whether  in  the 
same,  or  a  different  Court,  the  judgment  in  rem  will,  al- 
most universally  be  conclusive  upon  the  question."  JTaylor, 
sec.\1^91.  The  same  author  in  section  1520,  states  that  it 
is  an  unquestionable  rule  of  law  that  neither  a  judgment 
in  rem  nor  a  judgment  inter  partes  is  evidence  of  any 
matter  which  can  be  inferred  only  by  argument  from  the 
judgment. 

When  the  Orphans'  Court  granted  letters  of  adminis- 
tration to  the  appellees,  they  stated  in  the  same  order  that 
the  identical  paper-witing  in  question  was  not  the  last  will 
and  testament  of  the  deceased.  We  will  examine  the  legal 
effect  of  this  statement.  The  Court  has  no  jurisdiction  in 
matters  of  probate,  except  such  as  is  conferred  by  the  93rd 
Article  of  the  Code.  It  provides  that  when  a  will  is  ex- 
hibited for  probate  to  the  Orphans'  Court,  and  any  of  the 
next  relations  of  the  deceased  shall  attend,  or  if  reasonable 
notice  of  the  exhibiting  of  the  will  has  been  given  to  such 
as  might  be  conveniently  served  with  notice,  and  no  caveat 
shall  be  made,  the  Court  may  proceed  to  take  the  probate. 
But  if  none  of  them  attend  and  no  notice  has  been  given, 
the  Court  must  either  direct  summons  to  be   issued  for 
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them  or  some  of  them,  to  appear  on  some  fixed  day,  to 
show  cause  wherefore  the  will  should  not  be  proved ;  or 
must  direct  notice  to  be  given  in  the  public  papers  or 
otherwise,  and  if  no  objection  shall  be  made,  or  caveat  en- 
tered, on  or  before  the  day  fixed,  the  Court  may  take  the 
probate.  But  if  objection  shall  be  made,  the  Court  shall 
have  cognizance  of  the  matter,  and  shall  determine  accord- 
ing to  the  testimony  produced  on  both  sides.  And  in  all 
cases  where  the  probate  is  taken  without  contest,  any  party 
in  interest  may  afterwards  file  a  petition,  and  obtain  a 
hearing  in  opposition  to  the  will.  Article  93,  sections  316, 
317,  320.  It  is  thus  seen  that  great  pains  have  been 
taken  to  afford  to  all  persons  interested  an  opportunity  to 
be  heard  before  a  determination  is  made  against  them.  Two 
parties  are  contemplated  as  having  a  right  to  be  heard  ; 
the  one,  which  maintains  the  validity  of  the  will  by  ex- 
hibiting it  for  probate  ;  the  other,  which  comprehends  all 
persons  interested,  who  may  desire  to  defeat  and  set  it 
aside.  All  persons  interested  may  appear  and  be  heard 
on  one  side  or  the  other  of  the  question.  Provision  is 
made  for  giving  notice  to  those  who  might  be  opposed  to 
the  probata  of  a  will ;  but  not  for  those  who  wish  to  es- 
tablish it;  because  they  are  already  represented  before 
the  Court  by  the  person  who  exhibits  it  for  probate. 
When  a  decision  is  made  between  these  opposing  parties, 
it  is  a  judgment  in  rem  conclusively  establishing  either 
the  validity  or  invalidity  of  the  alleged  will.  But  the 
Orphans'  Court  has  no  jurisdiction  to  determine  the  ques- 
tion of  probate,  until  the  will  is  exhibited  for  the  purpose 
of  having  it  proved.  Now  the  petition  on  which  the  Or- 
phans' Court  granted  letters  of  administration  distinctly 
stated  that  the  paper-writing  purporting  to  be  a  will  was 
not  pre8ente4  for  probate ;  on  the  contrary,  the  ayerment 
was  made  that  it  was  not  the  last  will  and  testament  of 
the  deceased.  The  Court  heard  such  testimony  as  was 
offered  by  the  petitioners   who  assailed  the  will ;  but  no 
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opportunity  of  being  heard  was  afforded  to  those  persons 
who  were  interested  in  maintaining  it.  In  point  of  fact, 
as  we  learn  from  the  record,  they  all  reside  in  Illinois,  and 
some  of  them  are  under  the  age  of  twenty-one  years. 
There  were  no  opposing  parties  before  the  Court ;  there 
was  no  issue — affirmed  on  one  side  and  denied  on  the  other. 
Its  decision  was  pronounced  upon  an  application  entirely 
ex  parte.  Our  conclusion  is  that  it  had  not  the  jurisdic- 
tion to  decide  the  question  of  probate  under  these  circum- 
stances. The  judgment  rendered  by  the  Orphans'  Court 
is  therefore  in  legal  effect  merely  a  grant  of  letters  of  ad- 
ministration, and  this,  we  have  seen,  will  not  prevent  the 
probate  of  a  will. 

This  then  is  the  posture  of  the  case.  The  appellant  is 
required  to  accept  and  pay  for  property,  when  the  title  of 
the  vendors  will  be  defeated  if  this  supposed  will  is  ad- 
mitted to  probate.  It  is  the  accepted  doctrine  that  specific 
performance  of  contracts  is  not  a  matter  of  strict  right  in 
either  party,  but  of  that  sound  and  reasonable  judicial  dis- 
cretion which  is  governed  by  general  rules  and  principles  of 
justice.  A  Court  of  equity  will  not  compel  a  purchaser  to 
take  a  title  which  is  not  free  from  reasonable  doubt,  and 
which  might  in  reasonable  probability  expose  him  to  the 
hazards  of  litigation.  This  will  may  hereafter  be  propounded 
for  probate,  and  in  that  event  the  title  of  the  vendors 
would  depend  on  the  contingencies  of  a  law-suit.  We 
cannot  therefore  require  the  appellant  to  complete  his  pur- 
chase. 

Decree  reversed,  and 

bill  dismissed  with  costs. 

(Decided  9th  March,  1886.) 

Alvby,  C.  J.,  delivered  the  following  opinion : 
I  concur  in  the  reversal  of  the  decree  appealed  from  in 
this  case,  but  not  in   the  reasons  assigned  for  such  re- 
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versal.  As  I  understand  the  opinion^  it  asserts  that  the 
action  of  the  Orphans'  Courts  in  declaring  against  the 
validity  of  the  paper  purporting  to  be  the  will  of  Mrs. 
Stouffer,  was  simply  void,  because  the  paper  had  not  in 
fact  been  propounded  for  probate  by  the  parties  producing 
it.  In  other  words,  because  the  parties  producing  the 
paper  had  not  asked  the  Court  to  admit  it  to  probate  as  a 
valid  will,  therefore  the  order  of  the  Court  rejecting  the 
paper  and  granting  letters  of  administration  was  wholly 
without  effect  upon  the  paper  as  a  will, — the  Court,  as  sup- 
posed, having  assumed  jurisdiction  in  the  premises  without 
warrant  of  law. 

This  ground  for  declaring  the  proceeding  simply  void 
and  without  effect,  it  strikes  me,  has  too  much  of  the  ap- 
pearance of  a  technical  refinement,  to  be  altogether 
sound;  and  I  do  not  think  it  has  proper  foundation  in  fact. 
The  paper  was  certainly  propounded  for  the  action  of  the 
Court. 

The  two  sons  named  as  exeicutors  in  the  paper  exhibited 
were  the  only  children  and  heirs-at-law  of  the  deceased, 
and  they  were  made  devisees  and  legatees  for  life,  with 
remainder  to  their  children.  They  produced  the  paper, 
purporting  to  be  the  will  of  their  mother,  to  the  Orphans' 
Court,  and  submitted  the  same  to  the  judgment  of  that 
tribunal,  as  they  were  bound  to  do  under  the  law ;  but  in 
their  petition,  they  repudiated  the  nomination  of  them- 
selves as  executors,  and  submitted  the  paper  with  a  dis- 
claimer on  their  part,  that  they  offered  it  for  probate,  for  the 
reason,  as  they  alleged,  that  the  deceased  was  incapable, 
for  want  of  mental  capacity,  to  make  a  valid  will ; — thus 
accompanying  the  exhibition  of  the  paper  with  a  caveat 
against  its  admission  to  probate.  In  the  same  petition, 
they  prayed  to  have  letters  of  administration  granted  to 
them  upon  the  estate. 

Upon  this  petition,  the  Orphans'  Court  passed  an  order 
fixing  a  day  for  hearing  and  inquiring  "  into  the  matters 
and  things  set  forth  in  said  petition  ;"  and  gave  directions 
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for  summoxiing  the  witnesses  to  the  paper  exhibited,  and 
such  other  witnesses  as  the  petitioners  might  desire.  On 
the  day  set,  the  hearing  was  had  upon  the  testimony  of 
witnesses  produced  at  the  instance  of  the  petitioners ;  and 
the  Court,  upon  hearing  the  evidence,  then  and  there, 
passed  the  order  of  the  4th  of  February,  1886,  whereby  it 
is  recited,  that  the  Court  having  heard  the  testimony  of  wit- 
nesses, "concerning  the  paper  purporting  to  be  the  last 
will  and  testament  of  the  said  Eliza  Stouffer,  and  the 
Court  being  satisfied  that  at  the  time  the  said  paper  was 
executed  by  her,  she  was  not  capable  of  making  a  valid 
deed  or  contract,  and  that  the  said  paper-writing  is  not 
her  last  will  and  testament," — thereupon  it  was  adjudged, 
ordered  and  decreed,  by  the  Court,  that  the  said  Eliza 
Stouffer  died  intestatCy  and  that  letters  of  administration 
upon  her  estate  be  granted  to  Daniel  B.  Stouffer. 

Now,  with  such  a  state  of  proceedings  as  this,  disclosed 
by  the  record  before  us,  it  is  rather  difficult,  I  think,  to 
say  that  the  paper  was  not  before  the  Orphans'  Court, 
and  that  the  sons  and  heirs-at-law  of  the  deceased  did  not 
invoke  and  obtain  the  judgment  of  that  Court  against  the 
validity  of  the  paper  as  a  will,  and  so  procured  probate 
to  be  refused.  The  Court  was  one  of  competent  jurisdic- 
tion, and  the  subject-matter  was  plainly  within  the  juris- 
diction ;  and  though  the  proceeding  may  not  have  been 
formal  and  regular,  still  there  was  a  judgment  evoked  that 
binds  and  concludes  the  parties  to  the  proceeding.  Those 
parties  could  never  be  heard  to  contend,  in  the  face  of  the 
proceedings  had  at  their  instance,  that  the  paper  should 
ever  thereafter  be  admitted  to  probate.  The  judgment  of 
the  Orphans'  Court,  therefore,  is  not  a  mere  nullity,  and 
without  any  effect  upon  the  validity  of  the  paper.  It  was 
necessary  to  adjudicate  the  paper  invalid  as  a  will,  and  to 
refuse  probate  thereof,  before  the  Orphans'  Court  could 
proceed  to  declare,  as  it  did,  that  the  deceased  had  died  in- 
testate, and  to  grant  letters  of  administration  as  upon  an 
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intestate's  estate.  Both  the  Orphans'  Court  and  the  par- 
ties invoking  its  action,  clearly  understood  that  the  paper 
exhibited  had  been  finally  refused  admission  to  probate; 

But  the  question  here  is,  whether  the  refusal  of  probate  to 
this  paper,  under  the  circumstances  of  the  case,  will  finally 
bind  and  conclude  the  parties  entitled  in  remainder,  those 
parties  being  non-residents,  and  some  of  them  infants^ 
and  who  were  in  no  manner  represented  in  the  proceedings 
that  took  place  in  the  Orphans'  Court  in  regard  to  the 
paper  exhibited  by  the  two  sons  named  as  executors  there- 
in,— those  proceedings  being  entirely  ex  parte? 

The  two  sons  named  as  executors  repudiated  the  appoint- 
ment, and  opposed  the  admission  of  the  paper  to  pro- 
bate. It  was  their  personal  interest  to  do  so,  and  it  was 
their  strict  right  also.  But  their  assuming  such  position 
left  the  will  of  the  deceased  without  a  friend  to  vindicate 
it  before  the  Court.  It  was  produced  and  exhibited  to 
the  Court  by  its  enemies  simply  and  solely  for  the  pur- 
pose of  having  its  validity  pronounced  against ;  and,  of 
course,  in  the  absence  of  any  representative  of  the  de- 
ceased, or  her  estate,  there  was  but  small  chance  for  the 
support  of  the  paper  as  a  valid  will.  Where,  as  in  this 
case,  there  is  no  party  before  the  Court  who  has  an  interest 
in  supporting  a  testamentary  paper  produced,  the  general 
principle  is,  that  the  Court,  before  it  proceeds  to  act,  will 
require  the  appearance  of  such  a  party,  or  some  one  to 
represent  him  (Redwillvs.  Bedwilly  3  Phillimorey  410); 
and  that  course  would  seem  to  be  dictated  by  the  first 
principles  of  justice.  But  with  respect  to  the  paper  in 
question  no  such  course  was  pursued. 

But  as  the  parties  in  interest  were  non-residents,  and 
therefore  beyond  the  reach  of  process  from  the  Court,  and 
were  without  legal  notice  of  the  proceedings,  what  course 
could  have  been  pursued  in  order  to  make  binding  upon 
those  parties  the  order  of  the  Orphans'  Court  declaring 
against  the  validity  of  the  paper,  and  refusing  probate 
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thereof?  In  such  case,  according  to  my  opinion,  there 
ought  to  have  been  appointed  an  administrator  pendente 
litey  charged  with  the  special  duty  of  defending  the  integ- 
rity of  the  paper  produced,  and  securing  for  it  admission 
to  probate,  if  that  was  attainable  upon  full  and  fair  inves- 
tigation. That  there  was  an  inherent  power  in  the  Or- 
phans' Court,  as  a  Court  of  probate,  to  make  such  an  ap- 
pointment, and  for  such  a  purpose,  I  think  there  can  be  no 
doubt.  Walker  V8.  Woollaston,  2  P.  Wms.,  576,  589; 
Davis  V8.  Charter  J  2  PhiU.,  545,  550.  Such  a  power  would 
seem  to  exist  from  the  necessities  of  the  jurisdiction,  and 
for  the  general  purposes  of  justice  ;  and  such  has  been 
the  opinion  of  Courts  of  the  highest  authority. 

In  the  very  recent  case  of  Mc Arthur  vs,  Scott,  113  U. 
S,,  340,  a  question  very  analogous  to  the  present  was 
largely  considered.  That  was  a  case  where  a  will  was  ad- 
mitted to  probate  in  common  form,  but  afterwards  the  exe- 
cutors withdrew,  and  proceedings  were  taken  to  contest  the 
validity  of  the  will,  and  the  result  of  the  proceed- 
ing was  that  the  probate  was  annulled  and  the  will  de- 
clared void.  A  question  subsequently  arose  as  to  the 
e£fect  of  this  proceeding  upon  the  rights  of  unborn  grand- 
children entitled  in  remainder ;  and  it  was  held,  that,  be- 
cause the  estate,  and  the  rights  of  the  unborn  grand-child- 
ren, were  left  unrepresented  in  the  contest  against  the 
probate,  the  decree  annulling  the  probate  was  absolutely 
void  as  against  such  grand-children,  and  that  their  rights 
were  in  no  manner  aflfected  by  the  proceeding.  And  the 
Supreme  Court  in  that  case,  speaking  of  the  power  of  a 
probate  Court  to  appoint  an  administrator  pendente  lite,  to 
defend  a  will  or  probate,  say :  "Nor  can  we  doubt  that 
the  Court,  in  the  exercise  of  the  appropriate  branch  of  its 
jurisdiction,  (probate  jurisdiction,)  might  in  its  discretion 
have  granted  administration  limited  to  the  single  object  of 
defending  the  will  and  the  probate  against  the  bill  in 
equity  of  the  heirs.     Courts  vested  with  the  jurisdiction  of 
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granting  letters  testamentary  and  of  administration  have 
the  inherent  power  of  granting  a  limited  administration, 
whenever  it  is  necessary  for  the  purposes  of  justice/'  And 
they  say,  "that  the  powers  exercised  by  the  English  Courts 
in  this  respect  appertain  to  the  Courts  of  like  jurisdiction 
in  this  country,  although  not  specified  in  the  statutes  un- 
der which  they  act." 

Assuming  then  that  the  Orphans'  Court  had  the  power 
to  make  such  an  appointment,  and  that  it  was  its  duty  to 
exercise  the  power  for  the  protection  of  the  parties  in- 
terested in  remainder,  but  neglected  or  disregarded  that 
duty,  should  the  ex  parte  order,  pronounced  against  the 
paper,  any  more  than  the  order  passed  in  more  solemn 
form  in  the  case  just  referred  to,  be  regarded  as  binding 
upon  the  rights  of  the  absent  and  undefended  parties  ? 
The  order  or  decree  in  the  case  of  Mc Arthur  vs.  Scott  was 
passed  in  the  exercise  of  mere  probate  jurisdiction,  ex- 
pressly conferred  by  statute;  and  because  the  Court  had 
failed  to  place  some  person  in  ^a  representative  relation  to 
the  interests  of  the  unborn  grand-children,  that  decree  or  or- 
der revoking  the  probate  and  setting  aside  the  will,  was  held 
to  be  a  nullity  as  against  those  parties.  For  the  same 
reason  the  same  result  would  seem  to  follow  in  this  case. 

It  is  true,  the  paper  produced  in  the  Orphans'  Court 
could  never  have  any  effect  until  admitted  to  probate  as  a 
valid  will.  But  there  is  no  limitation  as  to  the  time  within 
which  a^aper  shall  be  propounded  for  probate,  nor  will  any 
lapse  of  time  exclude  the  inquiry,  whether  a  certain  paper 
constitutes  the  will  of  a  party  or  not.  Clagett  vs.  Haw- 
kinsy  11  Md.y  381,  387.  And  though  the  Code  provides 
(Art.  93,  sec.  321,)  that  where  the  Orphans'  Court  adjudi- 
cates against  the  probate  of  a  will  or  codicil,  such  paper 
"shall  not  be  received  for  probate  in  any  other  county,  it  by 
no  means  follows  that  parties  not  bound  by  the  order  re- 
fusing probate,  shall  be  excluded  from  thereafter  pro- 
pounding the  paper  for  probate  in  the  same  county.    That 
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would  seem  to  be  allowable,  if  not  by  clear  implication 
from  the  terms  of  the  statute,  certainly  from  the  necessity 
of  the  case,  and  upon  general  principles  of  justice ;  and 
that  too  upon  the  same  principle  that  the  Court  may,  at 
any  time,  be  applied  to  to  revoke  or  recall  a  probate  previ- 
ously improvidently  granted,  as  in  the  case  of  Clagett  vs. 
Hawkins,  supra. 

With  this  view  of  the  case,  and  the  rights  of  the  par- 
ties interested  in  remainder,  in  having  the  paper  admitted 
to  probate,  I  quite  agree  that  the  purchaser  of  the  prop- 
erty, the  present  appellant,  ought  not  to  be  compelled  to 
accept  the  property  under  the  sale  made  by  the  heirs-at- 
law ;  and  I  therefore  concur  in  the  reversal  of  the  decree. 


John  H.  Handy,  Levin  T.  H.  Irving,  and  others 
vs.  John  MoKim,  Emily  McKim  Reed,  and 
others. 

Principle  in  Expounding  Deeds — Life  estate — Ultimate  limi- 
tation in  Deed — Fee  simple — Eule  in  Sheliey^s  Case — 
Seirs — Statute  of  Uses — Feofment — Legal  estate — Equit- 
able or  Trust  estate. 

In  expounding  deeds  the  intention  of  the  parties  shall  prevail,  if  not 
repugnant  to  some  principle  or  maxim  of  the  law;  and  the  inten- 
tion is  to  be  gathered  by  considering  the  whole  deed,  and  each  and 
every  part  thereof.  And  in  construing  deeds  of  conveyance  of 
a  freehold  estate,  the  Court  will,  if  appropriate  terms  be  employed, 
treat  them  either  as  deeds  of  feofment  or  deeds  of  bargain  and 
sale,  as  will  best  subserve  the  objects  and  purposes  in  contempla- 
tion of  the  partiei. 

The  terms  of  conveyance  in  a  deed  for  a  parcel  of  ground  were,  **  do 
give,  grant,  bargain  and  sell,  alien,  enfeoff,  and  convey  unto  the 
said  parties  hereto  of  the  second  part,  and  the  survivor  of  them, 
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and  the  heirs  of  such  suryivor,  in  gpeddl  trusty  that  the  said  Ann 
McEim  be  permitted  and  tuffered,  during  the  term  of  her  natural  life^ 
to  have,  hold,  use,  occupy,  possess  and  enjoy,  the  described  prem- 
ises, and  the  rents,  issues  and  profits  thereof  to  receive,  take  and 
apply  to  her  own  separate  use  and  benefit,  whether  she  be  tcile  or 
covert^  so  that  neither  the  ground,  or  any  part  thereof,  nor  the  rents, 
issues  or  profits  of  the  same,  should,  in  any  manner,  be  liable,  or 
subject  to  the  control,  power  or  disposition  of  any  future  husband 
the  said  Ann  might  have,  or  be  in  any  wise  liable  for  his  debts; 
and  that  the  receipts  of  the  said  Ann  alone,' whether  sole  or  covert, 
should  be  good  and  effectual  acquittances  for  such  rents  and  profits; 
and  from  and  immediately  after  the  decease  of  the  said  Ann,  then 
in  trust,  for  the  child  or  children  that  she  might  have,  his,  her  or 
their  heirs,^^  &c.  ^'But  in  case  the  said  Ann  McEim  shall  depart 
this  life  without  leaving  a  child  or  children,  or  descendants  of  the 
same,  living  at  the  time  of  her  death,  then  to  the  use  and  benefit 
and  behoof  of  such  person  or  persons  as  would,  by  the  now  existing 
laws  of  the  State  of  Maryland,  he  entitled  to  take  an  estate  in  fee  sim- 
ple in  lande  hy  descent  from  her.^^    Held  : 

That  the  life  estate  limited  to  the  cestui  que  trust  in  this  deed,  was  not 
enlarged  to  a  fee  simple  estate  by  the  ultimate  limitation  therein 
to  such  person  or  persons  as  would  7>e  entitled  to  take  an  estate  in  fee 
simple  hy  descent  from  the  said  cestui  que  trust,  the  operation  of  the 
rule  in  SheUey^s  Case  being  excluded  by  the  absence  of  the  word 
heirs  from  the  limitation. 

In  a  subsequent  deed  to  the  trustees  named  in  the  former  deed,  for 
another  parcel  of  ground,  the  terms  employed  in  the  granting  clause 
were,  *'  do  grant,  bargain  and  sell,  alien,  enfeoff,  release,  assign,  and 
convey  unto  the  said  parties  hereto  of  the  third  part  (the  grantees,) 
and  the  survivor  of  them,  and  the  heirs  of  the  survivor,  all  that 
piece  or  parcel  of  ground,"  <fcc.  The  property  was  conveyed  in 
trust  for  Mrs.  Ann  McEim  Handy,  then  a  feme  covert  (she  having 
intermarried  with  Samuel  J.  E.  Handy),  for  and  during  her  life,  and 
for  her  sole  and  separate  use,  with  the  usual  provisions  excluding 
all  right  and  control  of  her  then  or  any  future  husband,  or  liability 
for  his  debts.  And  in  default  of  child  or  children,  or  their  de- 
scendants, then  to  the  rigfU  heirs  of  the  said  Ann,  and  their  assigns 
forever.  Mrs.  Handy  never  had  children  and  survived  her  hus- 
band.-   Held  : 

1st.  That  allowing  the  clearly  expressed  intention  of  the  parties  to 
this  deed  its  legitimate  effect,  the  statute  of  uses  did  not  operate 
to  execute  the  use  or  trust  declared  by  the  deed  for  the  sole  and 
36  V.  64. 
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separate  eDJoyment  of  the  eettuique  truit  for  life,  and  to  that  extent  at 
least,  the  trustees  took  and  held  the  legal  estate,  and  consequently 
the  separate  use  limited  to  the  ceitui  que  trutt^  was  but  an  equitable 
or  trust  estate. 

2nd.  That  treating  this  deed  as  a  feoffment,  and  to  effectuate  the  plain 
intention  of  the  parties,  the  ultimate  use  limited  to  the  right  heirs 
of  the  cestui  qw  trust  was  executed  by  the  statute,  and  thus  became 
a  legal  estate  in  remainder  to  such  right  heirs, — the  term  hein  be- 
ing used  as  a  mere  descriptio  penonarum. 

8rd.  That  the  ceetui  que  trust  acquired  no  estate  under  either  of  the 
deeds  that  she  was  competent  to  dispose  of  by  will. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opioion  of  the  Court. 

The  cause  was  argued  before  Alvby,  C.  J.,  Yellott, 
Stonb,  Miller,  Robinson,  and  Bryan,  J. 

John  H.  Handy,  and  John  W.  Crisfiddy  for  the  appel- 
lants. 

I.  These  conveyances  must  be  considered  either  as  feoff- 
ments, or  as  deeds  of  bargain  and  sale ;  and  they  may  be 
taken  as  either,  the  one  or  the  other ;  {Matthews  vs,  Ward^ 
10  G.  dt  J.J  449,)  and  all  the  estates  raised  by  the  limitation 
to  use,  declared  therein,  are  of  the  same  nature  and  qual- 
ity, whether  that  be  legal  or  equitable. 

II.  As  feoffments,  the  intention  expressed  characterizes 
and  controls  their  operation ;  they  may  be  considered  in 
either  of  two  ways : 

1^^.  Imposing  no  active  duties  on  the  feoffees  as  trustees, 
nor  giving  them  any  powers  over,  nor  any  beneficial  inter- 
est in,  the  estate,  these  deeds,  created  no  trust,  but  the 
bare  legal  estate  to  the  use  declared,  which  was  executed 
in  the  cestui  que  use,  by  force  of  the  statute,  and  vested  the 
legal  estate  according  to  the  limitations  of  the  use.  And 
as  supporting  this  view,  it  should  be  continually  borne  in 
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mind,  that  in  the  first  deed,  the  use  is  to  a  feme  sole, 
which  takes  it  quite  clear  of  the  rule,  as  to  married 
women. 

2nd.  The  second  mode  of  considering  it  presents  solely  a 
question  of  the  construction  and  scope  of  the  habendum. 
Its  words  are  "all  the  estate,  right,  title,  interest,  use, 
trust,  &c.,  to  have  and  to  hold  to  the  grantees  and  their 
heirs,  in  trust  and  special  confidence,  for,"  &c., — terms 
broad  enough  to  cover  and  convey  both  the  estate  and  the 
use  in  the  grantees,  in  special  trust,  for  the  cestui  que  use. 
Cornish  on  Uses  (3  Law  Xi6.),  ch.  2,  sees,  2  and  3 — mar- 
ginal59,  and  also  page  57;  Ware  vs,  RichardsonyS  Md., 
550,  558 ;  2  Crabbe's  Law  of  Real  Property,  468,  508, 
509 — sec.  1704,  (55  Law  Lib.) ;  Broion  vs.  Renshaw,  57 
Md.,  73. 

III.  As  Bargains  and  Sales.  Appropriate  terms  being 
used,  and  a  money  consideration  appearing,  these  convey- 
ances may  be  held  to  be  deeds  of  bargain  and  sale  ;  and  if 
so,  the  use  was  executed  in  the  bargainors,  and  they  be- 
came thereby  seized  as  the  legal  owners  of  the  entire  estates; 
And  all  the  subsequent  estates,  were  mere  trusts  in  equity; 
and  all  of  the  same  nature  and  quality.  2  Crabbe's  Law 
of  Real  Property,  sec.  1656,  page  478,  marg.  (55  Law 
Lib.);  Matthews  vs.  Ward,  10  G.  &  e/.,  449 ;  Brown  vs. 
RenshaWy  57  Md.,  73  ;  Jackson  vs.  Cary,  16  John.  Reps., 
302 ;   Ware  vs.  Richardson,  3  Md.,  544. 

IV.  If  the  estates  limited  to  the  cestui  que  use  were  all 
of  the  same  nature  and  quality,  whether,  they  were  legal 
or  equitable  estates,  the  life  estate  of  the  first  cestui  que 
use  coalesced  with  the  remainder  in  fee  to  her  heirs,  and 
she  took  an  estate  in  fee  simple,  by  virtue  of  the  rule  in 
Shelley's  Case  ;  determinable  on  her  death,  without  child 
or  descendant  living  at  the  time  of  her  death.  The  rule 
in  Shelley's  Case  extends  to  all  those  limitations,  in  which, 
the  heirs  of  the  person  to  whom  a  previous  estate  of  free- 
hold is  given,  are  to  take  under  that  application  in  its  tech- 
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nical  sense,  embracing  all  the  heirs,  of  the  given  descrip- 
tion, and  no  others.  Preston  on  EatateSy  266,  273-4,  mar- 
ginal page. 

The  word  "  heirs  *'  is  not  used  in  the  first  deed,  but  it  is 
substituted  by  the  phrase,  "such  person  or  persons  as 
would,  by  the  now  existing  laws  of  Maryland,  be  entitled 
to  take  an  estate  in  fee  simple  in  lands,  by  descent  from 
her," — of  precisely  equivalent  import.  Idem  266,  margi- 
nal. The  person  entitled  to  take  an  estate  in  lands  by  de- 
scent from  her,  can  be  none  other  than  her  heir.  He 
would  take  in  the  character  of  heir ;  and  he  who  takes  in 
the  character  of  heir,  must  take  in  the  quality  of  heir. 
Jones  vs.  Morgan,  1  Brown  Ch.  Sep.,  206,  216, 219,  margi- 
nal; 2  Thos*  Coke,  note  P,  168,  1T6,  top  page  In  the 
second  deed  the  limitation  in  remainder  is  to  her  "  right 
heirs."  To  both  of  these  deeds  the  rule  extends ;  the  life 
estate  of  the  first  taker  coalesces  with  the  fee  in  remain- 
der to  her  heirs,  and  gives  her  the  fee.  Ware  vs.  Bichard- 
son,  3  Md.,  544 ;  Brovm  vs.  Benshaw,  57  Md.,  73;  Simpers  vs. 
Simpersy  15  Md.,  160,  187  ;  Clarke  vs.  Smith,  49  Md.,  165 ; 
Woollen  vs.  FricTc  and  Oolder,  38  Md.,  428 ;  Denton  vs. 
Denton,  17  Md.,  403 ;  Goldsborough  vs.  Martin.  41  Md.y 
498 ;   Warner  vs.  Sprigg,  62  Md.,  14. 

Again,  these  deeds  disclose  a  particular  intent,  that 
Ann  McEim  should  have  a  life  estate  in  the  lands  in  ques- 
tion, and  also  a  general  intent,  that  at  and  after  her  deaths 
on  a  certain  contingency,  it  should  go  "  to  such  person  or 
persons  as  would  be  entitled  to  take  an  estate  in  fee  sim- 
ple in  lands  by  descent  from  her,"  by  the  first  deed,  and  to 
the  "right  heirs  of  the  said  Ann"  by  the  second.  How  is- 
this  possible,  except  upon  the  ground  that  she  has  an  es- 
tate of  inheritance  ?  When  the  particular  intent,  and  the 
general  intent,  cannot  both  be  gratified,  the  former  must 
give  way  to  the  latter.  This  is  the  rule  in  respect  to  the 
interpretation  of  wills ;  is  there  any  reason  why  it  should 
not  apply  to  the  interpretation  of  deeds  ? 
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V.  And,  if  it  be  held,  that  the  estates  of  the  first  men- 
tioned cestui  que  use,  were  either  legal  or  equitable  es- 
tates in  fee,  on  *her  death,  without  child  or  descendant 
then  living,  all  the  purposes  of  the  trust,  if  there  was  one 
created,  were  thereby  fully  satisfied  and  completed ;  and 
the  contingency  on  which  her  estate  was  to  determine 
having  become  impossible,  her  devisees  took  the  legal  es- 
tates, and  the  right  of  possession.  2  Crabbers  Law  of  Real 
Property,  59T,  598 ;  Jackson  vs.  Moore,  13  John,,  523  ; 
Matthews  vs.  Ward,  10  O.  dt  J,  455,  456 ;  Adams  on 
Ejectment,  33 ;  Leonard's  Lessee  vs.  Diamond,  31  Md., 
536. 

Mrs.  Handy's  will  did  not  lapse  by  the  death  of  the  de- 
visee in  the  life-time  of  the  devisor.  Act  of  1810,  ch.  34, 
^ec.  4 ;  Art.  93,  sec.  304,  of  the  Code  ;  Glenn,  Adm.  Clery 
vs.  Belt,  Adm.  Volunbrun,  7  G.  &J.,  363. 

Richard  M.  Venable,  and  Charles  Marshall,  for  the 
appellees. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  ejectment  brought  by  the  appel- 
lants against  the  appellees  to  recover  two  several  parcels 
of  ground  in  the  City  of  Baltimore.  The  case  was  sub- 
mitted to  the  Court  below,  without  the  aid  of  a  jury, 
upon  an  agreed  statement  of  facts,  and  judgment'  pro 
forma  was  entered  for  the  appellees  by  consent.  It  is 
from  this  judgment  that  the  appeal  is  taken;  and  the 
object  of  the  appeal,  as  declared  by  the  agreement  of  the 
parties,  is  to  obtain  the  judgment  of  this  Court  ''as  to  the 
true  construction  and  legal  effect"  of  two  deeds  made  part 
of  the  agreed  statement  of  facts  submitted  to  the 
Court. 

The  first  of  these  deeds,  dated  the  20th  of  April,  1836, 
is  from  John  McKim,  Jr.,  and  wife,  the  father  and  mother 
of  Ann  McKim,  to  David  T.  McKim  and  John  S.  McKim, 
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trustees,  upou  certain  special  trusts  set  forth  in  the  deed. 
The  consideration  recited  is  that  of  natural  love  and  affec- 
tion for  the  daughter,  and  of  the  sum  of  five  dollars  money 
paid  hy  the  grantees.  This  deed  is  for  one  of  the  parcek 
of  ground  sued  for ;  and,  in  the  premises  thereof,  the  terms 
of  conveyance  are,  "do  give,  grant,  bargain  and  sell,  alien, 
enfeoff,  and  convey,  unto  the  said  parties  hereto  of  the 
second  part,  and  the  survivor  of  them,  and  the  heirs  of 
such  survivor,  in  special  trust,  that  the  said  Ann  McKim 
be  permitted  and  suffered,  during  the  term  of  her  natural 
life,  to  have,  hold,  use,  occupy,  possess  and  enjoy,  the  de- 
scribed premises,  and  the  rents,  issues  and  profits  thereof 
to  receive,  take  and  apply  to  her  own  separate  use  and 
benefit,  whether  she  be  sole  or  covert,  so  that  neither  the 
ground,  or  any  part  thereof,  nor  the  rents,  issues  or  profits 
of  the  same,  should,  in  any  manner,  be  liable  or  subject 
to  the  control,  power  or  disposition  of  any  future  husband 
the  said  Ann  might  have,  or  be  in  anywise  liable  for  his 
debts ;  and  that  the  receipts  of  the  said  Ann  alone,  whether 
sole  or  covert,  should  be  good  and  effectual  acquittances  for 
such  rents  and  profits ;  and  from  and  immediately  after 
the  decease  of  the  said  Ann,  then  in  trust,  for  the  child 
or  children  that  she  might  have,  his,  her  or  their  heirs," 
&c.  "But  in  case  the  said  Ann  McKim  shall  depart  this 
life  without  leaving  a  child  or  children,  or  descendants  of 
the  same,  living  at  the  time  of  her  death,  then  to  the  use 
and  benefit  and  behoof  of  such  person  or  persons  as  would^ 
by  the  now  existing  laws  of  the  State  of  Maryland,  be  en- 
titled to  take  an  estate  in  fee  simple  in  lands  by  descent . 
from  her." 

At  the  date  of  the  deed  just  recited,  Ann  McKim,  the 
cestui  que  trtkst,  was  z,feme  sole,  but  before  the  date  of  the 
second  deed,  the  28th  of  November,  1837,  she  had  mar- 
ried Samuel  J.  K.  Handy ;  for  in  the  deed  of  that  date 
she  is  described  as  the  wife  of  said  Handy.  This  latter 
deed  was  made  by  F.  G.    Waters  and  wife,  and  Samuel 
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Hobbs,  to  David  T.  McKim  and  John  S.  McKim,  the  trus- 
tees named  in  the  former  deed,  and.  was  for  the  other  par- 
cel of  ground  sued  for.  The  deed  sets  forth  a  money  con- 
sideration, and  the  terms  employed  in  the  granting  clause 
thereof,  are,  "do  grants  bargain  and  aelly  alieny  enfeoffy  re- 
lease, assign,  and  convey  unto  the  said  parties  hereto  of 
the  third  part  (the  grantees),  and  the  survivor  of  them, 
and  the  heirs  of  the  survivor^  all  that  piece  or  parcel  of 
ground,"  &c.  The  general  scheme  of  the  trusts  de- 
clared by  this  deed  is  similar  to  that  declared  in  the  for- 
mer deed,  though  different  in  some  particulars.  The  trusts 
declared  are  that  Mrs.  Handy  should  be  permitted  and 
suffered,  during  her  life,  to  hold,  use,  possess  and  enjoy 
the  premises  described,  and  the  rents,  issues  and  profits 
thereof  to  receive,  take  and  apply,  to  her  own  separate 
use  and  benefit,  her  coverture  notwithstanding,  so  that 
neither  the  property  described,  or  any  part  thereof,  nor 
the  rents,  issues  and  profits  of  the  same,  should  in  any 
manner  be  liable  or  subject  to  the  control,  power,  or  dis- 
posal of  her  then  or  any  future  husband,  or  be  in  any  way 
liable  for  his  debts ;  and  the  receipts  of  Mrs.  Handy  alone, 
whether  sole  or  covert,  were  declared  to  be  good  and  effec- 
tual acquittances  for  such  rents,  issues  and  profits ;  and 
from  and  immediately  after  her  death,  then  in  trust,  that 
the  property  should  descend  to  and  become  the  estate  and 
property  of  her  child  or  children,  if  any  she  should  have, 
their  heirs  and  assigns  forever,  &c.  But  in  case  the  said 
Ann  McEim  Handy  shall  depart  this  life  without  leaving  a 
child  or  children,  or  descendants  of  the  same  living  at  the 
time  of  her  death,  then  to  the  use,  benefit  and  behoof  of 
the  right  heirs  of  the  said  Attn  McKim  Handy  and  their 
assigns  forever." 

Mrs.  Handy  never  had  issue  of  her  body,  and  she  sur- 
vived her  husband,  Samuel  J.  K.  Handy,  and  died  in 
1883.  Her  husband,  Mr.  Handy,  died  in  1871.  In  1852, 
during  the  coverture,  Mrs.  Handy,  with  the   assent  of  her 
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husband,  duly  made  her  will,  whereby  she  devised  the  prop- 
erty, embraced  in  both  of  the  deeds,  to  her  husband,  upon  the 
assumption  that  she  took  a  fee  simple  estate,  either  legal 
or  equitable,  under  those  deeds ;  and  the  will  was  duly 
admitted  to  probate  after  her  death.  The  appellants 
claim  through,  and  as  heirs-at-law  of,  Samuel  J.  K.  Handy, 
under  and  by  virtue  of  the  devise  to  him ;  and  the  appellees 
are  in  possession  of  the  property,  and  are  the  heirs-at-law 
of  Mrs.  Ann  McKim  Handy,  though  it  is  not  stated  that 
they  claim  to  hold  as  the  heirs-at-law  of  Mrs.  Handy. 

For  the  appellants  it  is  contended  that  under  the  two 
deeds  in  evidence  Mrs.  Handy  took  estates  in  fee  simple  in 
the  property  conveyed,  either  legal  or  equitable,  by  the 
application  of  the  rule  in  Shelley's  Case  (1  Co.  93  ft.)  ;  and 
that  by  the  will  of  Mrs.  Handy,  (the  devise  being  saved 
from  lapse  by  statute,)  the  title  devolved  on  the  appellants 
as  heirs-at-law  of  her  deceased  husband.  While  on  the 
other  hand  it  is  contended  for  the  appellees,  that  Mrs. 
Handy  took  only  an  estate  for  her  life  under  the  deeds,  and 
that,  therefore,  she  was  not  competent  to  dispose  of  the 
property  by  will.  These  contentions  give  rise  to  the  ques- 
tions necessary  to  be  decided  on  this  appeal. 

In  expounding  deeds  no  principle  is  more  familiar  or 
better  established  than  that  the  intention  of  the  parties 
shall  prevail,  if  not  repugnant  to  some  principle  or  maxim 
of  the  law ;  and  that  the  intention  is  to  be  gathered  by  con- 
sidering the  whole  deed,  and  each  and  every  part  thereof. 
As  was  declared  by  the  Court  of  Appeals  in  Budd  vs. 
BrookCy  3  Gilly  234,  "  In  construing  a  grant,  it  is  the  * 
duty  of  the  C!ourt,  first,  to  ascertain  what  the  parties  in- 
tended should  be  eflfected  by  it;  and  that  intention  beiog 
collected  from  an  inspection  of  the  grant  itself,  it  is  the 
duty  of  the  Court  to  give  to  it  such  an  interpretation  as 
will  efifectuate  that  intention,  provided  the  terms  and 
expressions  used  in  the  grant  will  admit  of  such  a  con- 
struction.*'    And  in  construing  deeds  of  conveyance  of  a 


Digitized  by  VjOOQIC 


OCTOBER  TERM,   1885.  569 


Handy,  et  aZ.  ts,  McEim,  et  al. 


freehold  estate,  such  as  those  under  consideration  in  this 
case,  the  Court  will,  if  appropriate  terms  be  employed, 
treat  them  either  as  deeds  of  feoffment  or  deeds  of  bargain 
and  sale,  as  will  best  subserve  the  objects  and  purposes  in 
the  contemplation  of  the  parties.  Matthews  vs.  Ward,  10 
O.  cfe  J.y  448,  449;  Ware  vs.  Richardson,  3  Md,,  546.  The 
Act  of  1766,  ch.  14,  provided  for  recording  of  deeds  of 
feoffment  as  well  as  of  deeds  of  bargain  and  sale,  and  the 
enrollment  of  such  deeds  is  a  substitute  for  the  act  of  livery, 
and  is  equivalent  to  it.  Here  both  deeds  in  question  con- 
tain operative  words  to  make  them  either  deeds  of  feoff- 
ment, or  deeds  of  bargain  and  sale  ;  and  whether  they  are 
to  be  taken  as  being  the  one  or  the  other  species  of  con- 
veyance, must  depend  upon  construction  to  subserve  the 
manifest  intention  of  the  parties.  If  construed  to  be  deeds 
of  bargain  and  sale,  the  uses  declared  are  not  operated 
upon  by  the  statute  of  uses,  further  than  to  vest  the  legal 
estate  in  fee  in  the  bargainees,  the  trustees,  and  all  the 
uses  declared  remain  unexecuted  by  the  statute,  and  are 
trusts  and  mere  equitable  estates.  Whereas,  if  construed 
to  be  deeds  of  feoffment,  being  common  law  assurances, 
.the  question  of  the  operation  of  the  statute  of  uses — 
whether  and  when  it  will  operate  to  execute  the  use  or 
uses  declared  and  convert  them  into  legal  estates — will 
depend  upon  the  nature  of  the  trust  and  of  the  duties  im- 
posed upon  the  feoffees  as  trustees  ;  for  if  the  duties  create 
a  special  or  active  trvst  in  the  feoffees,  the  uses  in  respect 
of  which  such  duties  are  required  to  be  performed  are  not 
within  the  purview  of  the  statute,  and  remain  unexecuted 
and  are  mere  trusts,  and  constitute  equitable  estates  in  the 
cestui  que  trust,  the  legal  estates  remaining  in  the  feoffees. 
But  whenever  such  special  trust  or  active  duties  shall 
cease,  there  being  no  longer  any  object  to  serve  by  keeping 
separate  and  distinct  the  legal  and  equitable  estates,  the 
statute  of  uses  operates  and  executes  the  legal  estate  in 
the  cestui  que  trust.  1  Perry  on  Trusts,  sec.  320,  and  cases 
there  collated. 
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1.  Now,  with  respect  to  the  deed  dated  the  20th  of 
April,  1836,  the  first  question  is,  whether  the  ultimate 
limitation  in  that  deed,  to  such  person  or  persons  as  would 
be  entitled  to  take  an  estate  in  fee  by  descent  from  Ann 
McKim,  is  such  as  could,  by  force  of  the  rule  in  Shelley's 
Ca^se,  unite  with  the  previous  life  estate  limited  to  Ann 
McKim,  and  thus  vest  in  her  a  fee  simple  estate,  either 
legal  or  equitable  ?  In  other  words,  in  order  to  invest  a 
party  with  a  fee  simple  estate  by  deed,  and  such  deed  as 
that  before  us,  is  it  necessary  that  the  word  AetV^  should  be 
employed  in  the  limitation  ? 

As  Lord  Coke  has  well  said,  in  speaking  of  the  use  or 
office  of  the  word  heirs,  "there  are  words  so  appropriated 
by  the  law,  as  that  they  cannot  be  legally  expressed  by 
any  other  word,  or  by  any  periphrasis  or  circumlocution/' 
Co.  Litt.  9  a.  From  the  time  before  Littleton  we  find  that 
the  word  heirs  was  essential  in  a  deed  for  the  limitation  of 
an  estate  in  fee.  In  Littleton's  Tenures,  ch.  1,  sec.  1,  the 
author  says, "  if  a  man  would  purchase  lands  or  tenements 
in  fee  simple,  it  behoove tVi  him  to  have  these  words  in  his 
purchase.  To  have  and  to  hold  to  him  and  to  his  heirs ;  for 
these  words  (his  heires)  make  the  estate  of  inheritance. 
For  if  a  man  purchase  lands  by  these  words,  To  have  and 
to  hold  to  him  forever;  or  by  these  words.  To  have  and  to 
hold  to  him  and  his  assigns  forever ;  in  these  two  cases  he 
hath  but  an  estate  for  term  of  life,  for  that  there  lacke 
these  words  (his  heires),  which  words  only  make  an  estate 
of  inheritance  in  all  feoffments  and  grants."  And  Coke,  in 
commenting  upon  this  section  of  Littleton,  after  speaking 
of  the  comprehensive  meaning  and  peculiar  office  of  the 
words  his  heirs,  says,  "the  reason  wherefore  the  law  is  so 
precise  to  prescribe  certaine  words  to  create  an  estate  of 
inheritance,  is  for  avoiding  pf  uncertainty,  the  mother  of 
contention  and  confusion."  And  so  Blackstone,  (2  Coram. 
107, 108,)  Wooddeson,  (Lect.  Vol  2,jp.  276,)  Cruise,  (4  Big. 
tit.  Deed,  ch.  21,  p.  295,)  and  Kent,  (4  Comm.   5-6,)   all 
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concur  in  stating  the  rule,  that  in  order  to  create  an  es- 
tate in  fee  by  deed  the  word  heirs  is  essential  and  cannot 
be  supplied  by  any  other  word.  And  the  same  general 
principle,  as  applied  to  deeds,  is  embodied  by  Preston  in 
his  statement  of  the  rule  in  Shelley's  Case:  1  Prest,  Esty 
263-4.  But  we  are  not  without  authority  in  this  Court 
upon  the  subject.  In  the  case  of  Hollingsworth  vs.  Mo- 
Donaldy  2  H.  &  «/.,  235,  it  was  laid  down  by  the  Court  of 
Appeals  as  an  indisputable  rule  of  real  property  law,  that 
"In  a  deed  or  conveyance  of  a  freehold  or  legal  estate, 
technical  words  are  appropriated  by  law  to  the  creation 
or  limitation  of  particular  estates  ;  for  instance,  to  create 
an  estate  in  fee,  the  limitation  must  be  to  J.  S.  and  his 
heirs,  and  to  create  a  fee  tail,  to  J.  S.  and  the  heirs  of  his 
body.  It  is  established,  however,  that  the  words  de  cor- 
pore  suo  are  not  indispensably  necessary,  but  may  be  sup- 
plied by  words  equipollent  or  tantamount,  plainly  desig- 
nating or  pointing  out  the  body  from  which  the  heirs  in- 
heritable are  to  issue  or  descend."  In  that  case  the  lim- 
tation  was  to  T.  P.  and  his  heirs,  and  in  case  of  his  death 
without  lawful  issue\  the  estate  to  revert  to  R.  P.  and  his 
heirs.  And  it  was  held  that  the  subsequent  words,  "in 
case  of  his  death  without  lawful  issue,"  should  be  allowed 
to  qualify  and  restrain  the  generality  of  the  precedent  ex- 
pressions, (to  T.  P.  and  his  heirs,)  and  point  out  the  heirs 
intended  to  inherit,  and  confine  them  to  heirs  of  his 
body. 

This  general  rule,  however,  that  the  word  heirs  is  abso- 
lutely necessary  in  a  deed  to  create  an  estate  in  fee,  has 
some  few  well  recognized  exceptions,  as  shown  in  Cruise's 
Digest  (4  (7r.  Dig,  tit.  Deed,  ch,  21) ;  but  the  excepted 
cases  do  not  embrace  deeds  of  the  character  of  the  one 
under  consideration.  As  instances  of  exceptions  to  the 
rule,  we  may  refer  to  the  cases  oiBuddvs.  Brooke,  3  Gill, 
234,  235 ;  Spessard  vs.  Rohrer,  9  Gill,  261 ;  Farquharson 
vs.  Eichelberger,  15  Md.,  73;  Hawkins  vs.  Chapman,  3*6 
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Md.,  94;  Merritt  vs.  Disney,  48  Md,y  351.  And  the  strict 
rule  requiring  the  use  of  the  word  heirs  is  confined  to 
deeds ;  as  in  wills  a  more  liberal  and  less  technical  rule 
prevails.  And  in  what  we  have  said  in  regard  to  the 
rule,  we  must  be  understood  as  referring  exclusively  to  the 
requirement  of  the  common  law,  as  enforced  in  this  State 
at  the  date  of  the  deed,  wholly  irrespective  of  any  subse- 
quent legislation  upon  the  subject.  Seeing  then  that  the 
word  heirs  was  required  in  the  ultimate  limitation  over  to 
let  in  the  operation  of  the  rule  in  Shelley's  Case,  it  follows 
that  the  life  estate  limited  to  Ann  McKim  was  not  en- 
larged to  a  fee  simple  estate,  and  that  the  rule  in  Shelley's 
Case,  has  no  application  whatever.  The  limitation  over  to 
such  person  or  persons  as  would  be  entitled  to  take  from 
Ann  McKim  by  descent,  was  in  default  of  lineal  descen- 
dants from  her,  and  at  most  such  limitation  could  only  be 
designatio  personam  vel  personarum, /who  Bhould  take  by 
purchase.  For  as  will  be  observed,  it  is  not  to  such  per- 
son or  persons  as  would  be  entitled  to  take  the  particular 
estate  by  descent,  but  as  would  be  entitled  to  take  an  es- 
tate in  fee  simple,  that  is  to  say,  any  estate  in  fee  simple 
by  descent  from  her.  And  that  being  so,  whether  the 
persons  designated  to  take  as  by  descent  were  intended 
to  embrace  all  those  who  could  take  by  descent  in  any 
condition  of  case,  as  well  those  ex  parte  matema  as  those 
ex  parte  paterna,  or  otherwise,  is  a  question  of  no  easy 
solution ;  and  therefore  it  would  be  quite  impossible  to 
treat  as  heirs  the  persons  designated  in  the  limitation,  so 
as  to  let  in  the  operation  of  the  rule  in  Shelley's  Case, 
even  if  the  rule  in  regard  to  the  use  of  the  word  heirs 
was  very  much  less  strict  than  it  is  shown  to  be,  and 
would  allow  of  the  use  of  equipollent  words,  which,  as  we 
have  shown,  it  does  not. 

2.  We  come  now  to  the  deed  of  the  28th  of  November, 
1837,  and  that  gives  rise  to  the  application  of  different 
principles  from  those  applied  to  the  deed  just  considered. 
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By  this  deed,  as  we  have  seen,  the  estate  was  conveyed  to 
the  trustees,  and  the  heirs  of  the  survivor  of  them.  The 
property  was  conveyed  in  trust  for  Mrs.  Ann  McKim  Han- 
dy then  a /erne  covert y  for  and  during  her  life,  and  for  her 
sole  and  separate  use,  with  the  usual  provisions  excluding 
all  right  and  control  of  her  then  or  any  future  husband, 
or  liability  for  his  debts.  And  in  default  of  child  or  chil- 
dren, or  their  descendants,  then  to  the  right  heirs  of  the 
said  Ann,  and  their  assigns  forever. 

Mrs.  Handy  never  having  had  children,  if  the  use  lim- 
ited to  her  was  executed,  and  converted  into  a  legal  estate, 
by  force  of  the  statute  of  uses,  though  the  use  was  express- 
ly limited  to  her  for  life  only,  that  use  thus  executed^  into 
a  legal  estate  would  coalesce  with  the  ultimate  lim^tion 
to  her  right  heirs,  and  vest  in  her  a  fee  simple  legal  estate, 
by  operation  of  the  rule  in  Shelley's  Case,  That  rule, 
briefly  stated,  is  this:  Where  an  estate  for  life  is  given  to 
the  ancestor,  and  afterwards  by  the  same  instrument,  the 
inheritance  is  limited  either  •  mediately  or  immediately  to 
his  heirs,  or  heirs  of  his  body,  as  a  class  to  take  in  succes- 
sion as  heirs  to  such  ancestor,  the  word  heirs  is  a  word  of 
limitation  and  not  of  purchase ;  and  the  ancestor  takes 
the  whole  estate.  But  in  order  that  this  rule  may  oper- 
ate, the  interest  limited  to  the  ancestor,  and  that  to  his 
heirs,  must  be  of  the  same  quality ;  that  is,  both  legal,  or 
both  equitable  ;  for  if  the  first  limitation  be  of  a  trust  es- 
tate of  freehold,  and  the  subsequent  one  carries  the  legal 
estate,  the  rule  will  not  apply,  and  the  subsequent  limita- 
tion must  take  effect,  if  at  all,  by  way  of  remainder.  This 
is  in  accordance  with  all  the  authorities  upon  the  sub- 
ject, and  among  them  several  cases  decided  in  this 
Court. 

What  then  was  the  nature  and  quality  of  the  estate 
vested  in  Mrs.  Handy,  under  the  limitation  to  her  for  life, 
for  her  sole  and  separate  use  ?  Or,  in  other  words,  treat- 
ing the  deed  as  a   deed  of  feoff'ment,  did   the   statute   of 
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uses  operate  to  transfer  the  legal  estate  from  the  trustees 
and  vest  it  in  Mrs.  Handy,  notwithstanding  the  express 
declaration  that  the  property  should  be  held  in  trust  for 
and  during  the  term  of  her  life,  for  her  sole  and  separate 
use,  free  and  discharged  from  all  right  and  control  of  her 
husband,  and  from  all  liability  for  his  debts?  In  regard 
to  the  intention  of  the  parties  to  the  deed  there  is  no 
room  for  doubt.  That  it  was  the  intention  of  the  parties 
to  invest  the  trustees  with  the  legal  estate,  and  that  they 
should  hold  it  in  special  trust  for  the  life,  and  for  the  sole 
and  separate  use,  of  Mrs.  Handy,  and  to  the  entire  exclu- 
sion of  all  marital  rights  or  control  of  the  husband,  would 
see^n  to*  admit  of  no  kind  of  doubt  whatever.  And  in 
construing  the  deed,  it  is  the  duty  of  the  Court  to  give  full 
effect  to  this  manifest  intention,  as  far  as  possible,  consist- 
ently with  the  rules  of  law.  If  therefore  we  allow  the 
clearly  expressed  intention  of  the  parties  its  legitimate 
effect,  it  would  seem  to  be  too  clear  for  question,  that  the 
statute  of  uses  did  not  operate  to  execute  the  use  or  trust 
declared  by  this  deed  for  the  sole  and  separate  enjoyment 
of  Mrs.  Handy,  and  that,  to  that  extent  at  least,  the  trus- 
tees took  and  held  the  legal  estate,  and  consequently  the 
separate  use  limited  to  Mrs.  Handy  was  but  an  equitable 
or  trust  estate.  It  has  been  settled  by  a  large  number  of 
cases  that  if  an  estate  be  given  to  trustees  upon  trust  for  a 
married  woman /or  her  sole  and  separate  tt«c,  and  her  re- 
ceipts alone  to  be  sufficient  discharges ;  or  if  the  trust  be 
io  permit  and  suffer  Skfeme  covert  to  receive  the  rents  to 
her  separate  use,  the  legal  estate  will  remain  in  the 
trustees,  and  the  statute  will  not  execute  it  in  the  cestui  que 
trust,  1  Ferry  on  Trusts,  sec.  310,  and  cases  there  cited. 
Or,  as  in  the  case  of  Ware  vs.  Bichardson^  3  ifd.,  505, 
where  the  trust  was  to  hold  to  the  separate  use  of  the 
married  woman,  she  to  have  the  right  to  receive  and  con- 
vert to  her  own  use  the  rents  and  profits,  as  if  she  was 
sole  and  unmarried,  it  was  held  that  the  statute  did  not 
execute  the  use. 
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But  though  the  statute  did  not  execute  the  separate  use 
limited  to  Mrs.  Handy  for  life,  the  question  remains 
whether  the  ultimate  use  limited  to  her  right  heirs  was 
executed  by  the  statute,  and  thus  became  a  legal  estate  in 
remainder  to  such  right  heirs, — the  term  heirs  being  used 
as  a  mere  descriptio  personarum ;  or  whether  such  ulti- 
mate limitation  remained  unexecuted,  and  was  a  mere 
equitable  estate,  with  which  the  previous  equitable  life 
estate  limited  to  Mrs.  Handy  coalesced,  so  as  to  invest  her 
with  the  equitable  fee  simple  estate,  by  force  of  the  rule, 
in  Shelley's  Case  f  This  is  the  only  remaining  question 
for  decision. 

To  support  the  action  of  ejectment  the  plaintiff  is  re- 
quired to  have  the  legal  title  and  right  of  possession  ;  and 
in  view  of  that  requirement  the  appellants  must  have 
brought  this  action  upon  the  assumption  that  the  deeds  in 
question  operated  2l%  feoffments^  and  that  all  the  uses  de- 
clared were  executed  legal  estates,  whereby  Mrs.  Handy 
became  seized  of  a  legal  fee  simple  estate  in  the  property 
sued  for.  For  otherwise,  upon  the  assumption  that  the 
conveyances  were  deeds  of  bargain  and  sale,  the  legal  es- 
tate would  be  executed  in  the  bargainees  or  trustees,  and 
all  the  uses  declared  would  be  mere  trust  estates ;  and 
therefore,  even  conceding  that  Mrs.  Handy  did  take  an 
equitable  fee  by  force  of  the  rule  in  Shelley's  Case,  this  ac- 
tion could  not  be  maintained.  Matthews  vs.  Ward,  10  G, 
&  J.,  443. 

But  treating  the  deed  as  a  feoffment,  as  we  think  we 
must  do,  in  deference  to  precedent,  and  to  effectuate  the 
plain  intention  of  the  parties,  the  question  whether  the 
remainder  limited  to  the  right  heirs  of  Mrs.  Handy  is  an 
executed  legal  estate,  is  not  open  to  any  doubtful  construc- 
tion, but  is  really  concluded  by  authority  that  we  are  not 
at  liberty  to  disregard.  It  is  true,  the  estate  is  limited  to 
the  surviving  trustee  in  fee,  but  it  is  not  to  be  supposed 
that  it  was  intended  that  the  estate  should  be  held  intrust 
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indefinitely  and  for  all  time,  and  the  well  settled  principle 
is  that  the  trustee  shall  take  only  so  much  of  the  legal  es- 
tate as  the  purposes  of  the  trust  require.  Here  in  respect 
to  this  ultimate  limitation  in  remainder,  the  trustees  had 
no  duties  whatever  imposed  upon  them,  and  there  was 
nothing  that  made  it  necessary  that  they  should  retain  the 
16gal  estate.  And  in  such  case  the  statute  is  imperative 
that  the  use  shall  be  executed  into  a  legalestate,  and  does 
not  allow  the  legal  and  equitable  estates  to  remain  separ- 
ate and  distinct. 

In  the  case  of  Ware  vs.  liichardaon,  supra,  there  was 
involved  the  construction  of  a  deed  in  no  material  respect 
diflfering  from  the  present,  that  deed  being  to  a  trustee 
and  his  heirs,  in  trust  for  the  separate  use  of  a  married 
woman  for  life,  and  after  her  death  to  and  for  the  use  and 
benefit  of  her  legal  heirs ;  and  it  was  held,  after  careful 
and  elaborate  consideration,  that  the  married  woman  took 
only  an  equitable  estate  for  life,  and  the  heirs  in  remainder 
a  legal  estate,  by  virtue  of  the  statute  of  uses,  and  there- 
fore the  rule  in  Shelley's  Case  did  not  apply.  The  present 
deed  cannot,  upon  any  substantial  ground,  be  distinguished 
from  the  deed  in  that  case,  which  was  construed  as  a  feoff- 
ment, and,  of  course,  the  same  construction  must  be 
adopted  here.  That  case  has  been  frequently  referred  to  in 
subsequent  cases,  and  the  principle  of  it  re-affirmed  by 
the  Court;  and  any  attempt  to  distinguish  this  from  that 
case  could  hardly  fail  to  restrict  if  not  seriously  to  im- 
pair it  as  an  authority,  and  thus  produce  doubt 
and  distrust  of  titles  held  under  deeds  of  that  class.  We 
must  therefore  hold  that  Mrs.  Handy  acquired  no  estate 
under  either  of  the  deeds  in  evidence,  that  she  could  dis- 
pose of  by  will ;  and  consequently  the  appellants  have  no 
title,  either  legal  or  equitable,  in  the  property  sued  for, 
by  virtue  of  the  devise  to  the  husband  of  Mrs.  Handy. 

In  conclusion,  it  may  be  proper  to  say  that  the  will  of 
Mrs.  Handy  was  made  in  1852,  upon   the  advice   of  that 
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learned  and  distinguished  lawyer,  the  late  John  V.  L. 
McMahon,  and  before  the  decision  by  the  Court  of  Ap- 
peals of  the  case  of  Ware  vs.  Bichardaon,  Both  deeds, 
as  it  appears,  were  submitted  to  Mr.  McMahon  by  Mrs. 
Handy,  or  by  her  direction,  for  his  construction,  as  to  the 
extent  of  her  interest  thereunder ;  and  in  his  opinion, 
elaborately  and  carefully  drawn,  while  he  suggested  that 
there  was  doubt  enough  to  justify  her  in  making  her  will, 
and  disposing  of  the  estate,  upon  the  assumption  that  she 
held  the  estate  in  fee,  by  operation  of  the  rule  in  Shelley* s 
Casey  and  thus  to  raise  the  question  for  the  decision  of  the 
Courts,  yet  he  was  strongly  inclined  to  the  opinion  that  the 
rule  in  Shelley's  Case  did  not  apply,  and  that  her  equitable 
life  estate  had  not  been  enlarged.  In  regard  to  the  first 
deed,  he  seems  to  have  been  very  decidedly  of  opinion 
that  under  the  ultimate  limitation  therein,  and  especially 
as  a  limitation  by  deed,  Mrs.  Handy's  estate  was  not  en- 
larged, and  that  she  took  only  a  life  estate.  And  in  re- 
gard to  the  second  deed,  he  said  "  that  construing  the 
deed  as  one  of  feoffment,  as  it  might  and  probably 
would  be,  to  avoid  the  operation  of  this  rule  (the  rule  in 
Shelley*s  Case)y  the  trustees  would  clearly  take  the  legal 
estate  during  the  life  of  Mrs.  Handy ;  and  the  subsequent 
uses  would  most  probably  be  held  to  be  executed  by  the 
statute,  so  as  to  vest  the  legal  estate  in  the  remaindermen  ; 
and  that,  therefore,  in  this  view  of  the  deed,  Mrs,  Handy's 
estate  for  life,  being  an  equitable  one,  could  not  unite  with 
that  to  her  right  heirs  as  a  ZegraZ  one,  and  she  would,  there- 
fore, take  but  a  life  estate."  He  was  fully  confirmed  in 
this  view  of  the  legal  effect  of  the  deed,  by  the  subsequent 
decision  of  the  Court  of  Appeals,  in  Ware  vs,  BichardsoUy 
to  which  we  have  already  referred. 

It  follows  that  the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 

(Decided  9th  March,  1886.) 

37  V.  64. 
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Harrison  Hopper  vs.  J.  Fletcher  Jones,  Admin- 
istrator cl.  d.  n.  of  Charles  W.  Jones. 

Appeal — Appeal  by  Defendant  after  Death  of  Plaintiff-- 
Scire  facias — Fiat. 

Where  after  the  trial  of  a  case  in  the  lower  Court,  and  entry  of  judg- 
ment, the  plaintiff  dies,  and  an  appeal  is  taken  by  the  defendant, 
the  same  will  be  dismissed,  though  taken  within  the  time  limited 
by  law,  there  being  no  living  party  to  the  record  against  whom 
the  appeal  could  be  prayed. 

Nearly  two  years  after  the  obtention  of  a  judgment  in  the  Court 
below,  the  administrator  d.  h,  n.  of  the  plaintiff  appeared  to  the 
case  and  sued  out  a  scire  facias  against  the  defendant  to  reyiye  the 
judgment,  and  obtained  a  pU,  On  a  second  appeal  by  the  defend- 
ant from  the  original  judgment,  more  than  two  years  from  the  date 
thereof,  a  previous  appeal  thereftrom  having  been  dismissed  for  the 
reason  that  the  appeal  was  prayed  against  a  dead  man,  the  appellee 
having  died  between  the  date  of  the  judgment  and  the  entry  of 
the  appeal,  it  was  Held  : 

1st.  That  the  appeal  was  taken  too  late,  as  the  law  then  required 
that  an  appeal  must  be  taken  within  nine  months  from  the  date  of 
the  judgment,  and  not  afterwards. 

2nd.  That  the  death  of  the  appellee,  the  original  plaintiff,  did  not 
suspend  the  running  of  the  time  within  which  the  appeal  should 
have  been  taken. 

Appeal  from  the  Superior  Court  of  Baltimore  City. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  argued  before    Alvey,   C.  J.,  Stonk, 
MiLLBB,  Robinson,  Irving,  and  Bryan,  J. 

William  M,  Marine,  and  Amoa  F,  Musselman,   for  the 
appellant. 
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JRu/us  TV.  Applegarth,  for  the  appellee. 

Stone,  J.,  delivered  the  opinion  of  the  Court. 

On  the  29th  of  August,  1884,  John  Fletcher  Jones,  ad- 
ministrator d.  6.  n.  of  Charles  W.  Jones,  issued  out  of  the 
Superior  Court  of  Baltimore  City,  a  scire  facias  to  revive 
a  judgment  against  Harrison  Hopper,  for  the  sum  of  two 
hundred  and  seventy-three  dollars,  and  costs,  which  judg- 
ment was  obtained  by  Charles  W.  Jones  in  his  life-time, 
on  the  13th  day  of  December,  1882.  The  sheriflF  returned 
the  scire  facias  as  made  known  to  the  defendant  Hopper, 
and  on  the  5th  of  March,  1885,  there  was  Ajiat  duly  en- 
tered on  the  scire  facias,  for  want  of  plea.  On  the  14th 
of  March,  1885,  the  defendant  Hopper  prayed  an  appeal, 
from  the  judgment  of  fat  rendered  in  the  scire  facias 
oase. 

This  judgment  in  the  «ciVe/acia«  case  must  be  affirmed. 
The  judgment  was  obtained  in  open  Court,  and  is  regular 
in  form,  and  no  question  whatever  appears  by  the  record 
to  have  been  tried  and  decided  by  the  Court  below,  and 
we  are  therefore  precluded  by  law  from  deciding  any  point 
or  question  in  that  case. 

Indeed  we  do  not  understand  the  appellant  to  question 
this.  But  at  the  same  time  that  he  appealed  from  the 
judgment  in  the  scire  facias  case,  to  wit :  on  the  14th  of 
March,  1885,  he  also  prayed  an  appeal  from  the  original 
judgment,  of  Charles  W.  Jones  against  Harrison  Hopper, 
which  was  obtained  on  the  13th  of  December,  1882,  and 
the  only  and  real  object  of  the  appellant,  was  to  bring  be- 
'  fore  this  Court,  in  this  mode,  the  original  judgment  above 
mentioned. 

It  appears  from  the  records  of  this  Court,  that  at  the 
trial  of  the  original  case  of  Charles  W.  Jones  vs,  Harrison 
Hopper,  tried  on  the  13th  of  December,  1882,  the  appel- 
lant Hopper,  reserved  exceptions  to  the  rulings  of  the 
Court*  below,  which  were  duly  signed  and  sealed  by  the 
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Judge  who  tried  the  case,  and  that  the  appellant  prayed 
an  appeal  to  this  Court  on  the  4th  of  May,  1883,  and 
within  the  time  allowed  by  law,  for  praying  such  appeal. 
It  also  appears  from  the  record  of  this  Court,  that  between 
the  trial  of  the  case,  a^id  the  entry  of  the  appeal,  the  ap- 
pellee, Charles  W.  Jones,  died,  and  upon  motion,  that 
appeal  was  dismissed  upon  the  ground  that  the  appeal  was 
prayed  against  a  dead  man,  and  when  there  was  no  living 
plaintiff,  party  to  the  record. 

The  appellant  now  insists  that  upon  the  issue  of  the 
scire  fadaSf  for  the  first  time  since  the  death  of  the  origi- 
nal plaintiff,  Charles  W.  Jones,  there  has  been  made  a 
living  party  to  the  record,  against  whom  he  could  pray 
an  appeal,  and  that  he  is  now  entitled  to  that  appeal,  not- 
withstanding the  long  lapse  of  time  since  the  obtention  of 
the  original  judgment. 

We  may  well  admit  that  it  was  a  hardship  on  the  appellant, 
when  his  appeal  was  dismissed,  without  any  fault  on  his 
part,  and  we  would  readily  grant  him  a  hearing  now,  if  it 
could  be  done  consistently  with  the  established  rules  and 
practice  of  this  Court. 

Appeals  in  this  State  are  regulated  by  positive  law,  and 
the  law  in  force  at  the  time  of  the  trial  of  this  case,  and 
which  is  applicable  to  it,  provided  that  all  appeals,  or 
writs  of  error  from  any  judgment  or  determination  of  a 
Court  of  law,  to  the  Court  of  Appeals  of  this  State,  should 
be  taken  within  nine  months  from  the  date  of  such  judg- 
ment  or  determination,  and  not  afterwards.  The  judg- 
ment in  this  case  was  rendered  on  the  13th  of  December^ 
1882,  and  the  appeal  was  prayed  on  the  14th  of  March^ 
1885,  more  than  two  years  from  the  date  of  the -judg- 
ment. 

To  allow  an  appeal  now,  would  be  for  us  to  engraft  upon 
the  rule  an  exception,  not  contemplated  by  the  framers  of 
the  law.  The  rule  itself  is  mandatory,  and  not  content 
with  fixing  the  period  of  nine  months,  within  which  the  ap- 
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peal  should  be  taken,  expressly  provides  that  it  should  not  be 
taken  after  the  lapse  of  that  period.  No  exception  whatever 
has  been  allowed  to  this  rule  by  the  Courts,  except  per- 
haps in  cases  where  the  appellee,  by  some  wrongful  or 
fraudulent  action  of  his,  has  prevented  the  appellant  from 
praying  his  appeal  within  the  proper  time  ;  in  such  a  case 
this  Court  might  consider  the  appellee  as  estopped  from 
making  the  motion  to  dismiss.  The  case  before  us  does 
not  fall  within  that  class  of  cases. 

Harryman  vs.  Harryman^  49  -Jfd.,  67,  and  Thomas  vs. 
ThomaSy  57  Md.,  504,  are  cases  similar  to  the  one  before 
us.  In  the  former  case,  one  of  the  parties  died  before  the 
appeal  was  taken,  and  in  dismissing  the  case,  the  Court 
said,  "But  here  the  defendant  having  died  before  the  ap- 
peal was  taken,  he  never  was  a  party  to  the  appeal,  and 
there  is  no  statute  that  applies  to  the  case,  or  that  gives 
this  Court  the  power  to  entertain  the  appeal  taken  under 
such  circumstances." 

In  Thomas'  case  the  appellee  died  after  the  appeal  was 
taken,  but  before  the  record  was  transmitted  to  the  Court  of 
Appeals,  and  the  Court  dismissed  the  appeal,  upon  the 
ground  that,  it  was  not  covered  by  the  provisions  of  Art  2, 
-sec.  9,  of  the  Code. 

We  cite  these  cases  to  show  that  the  case  of  the  appel- 
lant, is  not  an  unusual  one,  and  that  the  Court  in  dis- 
missing his  appeal,  when  first  brought  here,  was  acting  in 
strict  accord  with  previous  decisions. 

The  contention  of  the  appellant  now,  is  in  substance 
that  the  death  of  the  appellee  before  the  appeal  prayed, 
suspended  the  operation  of  the  rule  requiring  the  appeal 
to  be  taken  within  nine  months  from  the  date  of  the  judg- 
ment or  decision  appealed  from,  and  that  the  time  must  be 
computed  from  the  time  the  administrator  d.  b.  n,  issued 
the  scire  facias^  or  obtained  his  fiat^  and  thus  became  a 
party  to  the  record. 

But  we  know  of  no  rule  of  construction  that  would 
authorize  us,  in  the  face  of  the  plain  and  imperative  words 
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of  the  statute,  to  extend  the  time  for  praying  an  appeal 
beyond  the  period  of  nine  months,  because  of  the  appel- 
lee's death.  If  it  were  permissible  to  do  so,  on  account  of 
the  death  of  the  appellee,  the  same  course  of  reasoning 
would  compel  us  to  extend  the  time,  on  account  of  the 
death  of  the  appellant,  if  it  happened  before  the  expira- 
tion of  the  nine  months,  or  even  of  his  illness,  or  insanity, 
or  unavoidable  absence  from  the  State.  Such  exceptions 
would  render  the  rule  valueless. 

It  is  presumed  that  every  man  has  a  fair  trial  in  the 
lower  Court.  If  he  is  dissatisfied  with  the  decision  there, 
he  has  the  right  of  appeal  under  certain  limitations  and 
restrictions.  He  must  pray  his  appeal  within  a  limited 
time,  and  he  must  have  his  record  brought  up  within  a 
limited  time.  His  right  depends  upon  statute.  His  case 
would  have  abated  by  death,  after  the  record  had  reached 
the  appellate  Court,  except  for  the  statute.  But  this  Court  in 
Thomas'  case,  above  cited,  has  already  decided  that  the 
statute  did  not  extend  to  a  case  of  death  before  the  record 
reached  the  appellate  Court.  The  case  of  the  appellant 
seems  a  cast^  omissus  in  the  law,  which  can  only  be 
remedied,  we  think,  by  statute.  But  we  must  administer 
the  law  as  we  find  it. 

The  judgment  in  the  scire  facias  case  must  therefore 
be  affirmed,  and  the  appeal  in  the  original  case  dis- 
missed. 

Judgment  on  scire  facias  affirmed, 

and  appeal  from  original 
judgment  dismissed. 
(Decided  9tb  March,  1886.) 
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Philip  T.   Christopher  and    Wife  vs.   Elizabeth 
E.  W.  Christopher. 

Consideration  in  a  Deed — Evidence — Vendor^ s  lien. 

Where  a  sum  of  money  is  the  consideration  named  in  a  deed,  evi- 
dence tending  to  show  that  the  consideration  was  a  gift  from  the 
grantor  to  the  grantee,  is  inadmissible. 

A  yendor^s  lien  for  the  unpaid  purchase  money,  will  be  enforced  not 
only  against  the  vendee,  but  against  all  persons  claiming  under 
him,  except  hma  fide  purchasers  for  a  valuable  consideration,  with- 
out notice. 

A  vendor^s  lien  will  be  enforced  against  the  grantee  of  the  vendee , 
the  consideration  for  the  conveyance  being  natural  love  and  af- 
fection. 

One  claiming  a  vendor's  lien  on  property  amply  sufficient  to  satisfy 
the  lien,  is  not  entitled  to  have  declared  void  as  against  such 
lienor  as  a  creditor,  a  conveyance  from  the  vendee  of  other 
property. 

Appeal  from  the  Circuit  Court  for  Dorchester  County, 
in  Equity. 

The  case  is  stated  in  the  opinion  of  the  Court. 

The  cause  was  submitted  to  Alvby,  C.  J.,  Ykllott,  Stone, 
Miller,  Robinson,  Ritchie,  and  Bryan,  J. 

Sewell  T.  Milhourney  for  the  appellants. 

Clement  Sulivane,  for  the  appellee. 

Yellott,  J.,  delivered  the  opinion  of  the  Court. 
This  appeal  is  from  a  decree  of  the   Circuit  Court  for 
Dorchester  County,  sitting  in  equity.     The  appellee,  the 
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plaintiflf  below,  was  the  owner  of  a  lot  of  ground  situate 
on  Muir  street,  in  the  town  of  Cambridge.  This  lot  she 
divided  into  two  equal  parts.  One  moiety  she  conveyed 
to  her  daughter,  the  consideration  in  the  deed  being  "  a 
home  for  life  "  given  by  the  daughter  to  her  mother.  The 
other  moiety  was  conveyed  by  the  appellee  to  her  son, 
Philip  T.  Christopher;  the  consideration  named  in  the 
deed  being  the  sum  of  two  hundred  dollars.  This  convey- 
ance was  executed  on  the  11th  of  May,  1883.  In  Novem- 
ber of  the  same  year  the  said  Philip  conveyed  this  lot  and 
another  lot  belonging  to  him  and  situate  on  Choptank  ave- 
nue, by  two  separate  deeds,  to  his  wife,  Mary  B.  Chrbto- 
pher.  The  said  Philip  and  Mary  were  the  defendants 
below,  and  in  their  answer  to  the  bill  of  complaint,  it  is 
admitted  that  these  were  voluntary  conveyances,  and  that 
the  consideration  in  each  deed  was  natural  love  and  affec- 
tion. 

It  is  admitted  by  Philip  that  he  did  not,  at  the  time  of 
the  execution  of  the  deed  for  the  lot  on  Muir  street,  thus 
conveyed  by  his  mother  to  him,  pay  to  the  grantor  the 
sum  of  two  hundred  dollars  therein  named  as  the  consid- 
eration ;  and  the  appellee  contends  that  the  said  sum  is 
still  due  and  owing  to  her,  and  was  never  secured  by 
mortgage  or  any  other  evidence  of  indebtedness.  She, 
therefore,  claims  a  vendor's  lien  on  this  lot,  and  has  filed 
her  bill  in  equity  to  set  aside  both  conveyances  made  by 
her  son  to  his  wife,  on  the  ground  that  they  were  made 
with  a  covinous  intent.  These  deeds  have  been  annulled 
by  a  decree  in  the  Court  below,  and  an  appeal  from  that 
decree  has  brought  the  matters  in  controversy  into  this 
Court  for  adjudication. 

The  appellants  contend,  that  although  no  money  was 
paid  at  the  time  when  the  deed  for  the  lot  on  Muir  street 
was  executed  and  delivered  by  the  mother  to  the  son,  the 
claim  of  the  grantor  has  been  fully  satisfied,  as  the  con- 
sideration for  the  conveyance  was  a  pre-existing  debt  due 
from  the  said  grantor  to  the  grantee. 
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It  has  been  so  frequently  decided,  as  now  to  be  beyond 
the  scope  of  controTersy,  that  an  antecedent  indebtedness 
constitutes  a  valuable  consideration  for  a  deed  of  conyey- 
ance  from  a  debtor  to  his  creditor.  Buaey  vs.  BeesCy  38 
Md.y  270 ;  Comegya  vs.  Clarke  and  Comegys,  44  Md.,  Ill ; 
Anderson  vs.  Ty dings,  3  Md.  Ch.  Decs.,  167 ;  McMahonvs. 
Morrison,  16  Md.,  172;  Swift  vs.  Tyson,  16  Peters,  19. 

But  it  is  a  settled  principle,  that  when  a  sum  of  money 
is  named  as  the  consideration  in  a  deed,  proof  of  a  consid- 
eration, different  in  kind,  is  inadmissible.  Hum's  Lessee 
vs.  Soper,  6  H.  dk  J.,  276'y^Betts  vs.  Union  Bank  of  Md., 

1  H.  i^  G.,  175  ;  Cole  vs.  Alters,  1  Gill,  412 ;  Thompson 
vs.  Corrie,  57  Md.,  200. 

The  authorities  just  cited  remove  all  doubt  in  relation 
to  this  question,  and  make  it  clearly  apparent  that  the 
doctrine  enunciated  by  the  Lord  Chancellor  in  Clarkson 
vs.  Hanway,  2  P.  W.,  204,  and  in  Bridgman  vs.  Green, 

2  Ves.,  Senior,  626,  has  been  fully  recognized  in  this  State. 
It  therefore  follows,  that  when  a  sum  of  money  is  named 
as  the  consideration  in  the  recital  of  a  deed,  it  is  not  com- 
petent to  adduce  evidence  tending  to  show  that  the  real 
consideration  was  a  gift  from  the  grantor  to  the  grantee. 

It  is  admitted  by  Philip  Christopher,  that  no  money 
was  at  any  time  paid  by  him  to  the  appellee  for  the  prop- 
erty conveyed,  but  he  alleges,  and  by  his  own  testimony 
endeavors  to  prove,  that  there  was  an  agreement  between 
him  and  his  mother,  that  the  deed  should  be  given  in  con- 
sideration of  "  moneys  advanced  and  services  rendered  and 
necessaries  furnished"  by  him  to  her.  He  does  not  prove  how 
much  money  was  advanced,  nor  what  was  the  value  of  the 
services  rendered,  nor  of  the  necessaries  furnished.  This 
is  left  to  conjecture ;  and  he  is  contradicted  in  these  par- 
ticulars by  the  appellee,  whose  testimony  is  corroborated 
by  that  of  another  witness  cognizant  of  the  facts,  and  who 
swears  that  Philip  was  to  pay  two  hundred  dollars  in 
money  for  the  lot  on  Muir  street  conveyed  to  him  by  his 
mother. 
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The  remaining  testimony  introduced  by  the  appellants, 
relates  to  casual  conversations  had  with  the  appellee  some 
time  subsequent  to  the  execution  of  the  deed,  in  which  she 
spoke  of  having  given  the  property  to  her  son ;  two  of  the 
witnesses  stating  that  she  said  he  had  been  kind  to  her, 
and  that  she  owed  him  more  than  the  lot  was  worth. 
They  do  not  state  that  she  admitted  that  she  owed  him 
any  ascertained  sum  of  money,  and  these  vague  and  un- 
satisfactory colloquies  are  obviously  suggestive  of  doubts 
in  relation  to  the  actual  nature  of  the  debt  alluded  to  in 
statements  so  ambiguous  and  obscure.  Instead  of  a  pecu- 
niary indebtedness  she  may  have  had  reference  to  a  debt 
of  gratitude  for  filial  kindness  and  attention.  It  is  clear 
that  such  proof  is  not  admissible  to  contradict  the  recital 
in  the  deed. 

As  the  purchase  money  was  not  paid,  the  appellee  had 
a  vendor's  lien  on  the  property  which  she  sold  and  con- 
veyed to  her  son.  But  there  has  been  an  alienation  of  the 
estate,  and  it  is  now  in  the  hands  of  the  son's  grantee.  In 
some  of  the  States  no  vendor's  lien  could,  under  such  cir- 
cumstances be  enforced;  and  in  others,  the  whole  doctrine 
in  regard  to  such  liens  has  been  repudiated  as  being  op- 
posed to  the  prevailing  policy  which  tends  to  make  all 
matters  of  title  to  real  estates  open  to  inspection  and  sub- 
ject to  be  established  by  record  evidence.  Hepburn  vs. 
Snyder,  3  Penn.  St.,  72;  Womble  vs.  Battle,  3  Iredell 
Eq.y  182;  Fhilbrook  vs.  Delano,  29  Me.,  410;  Arlin  vs. 
Brown,  4i  N.  H.,  102;  Atwoodvs.  Vincent,  17  Conn.,  571 ; 
Perry  vs.  Grant,  10  R.  1.,  334. 

But  in  England,  and  in  most  of  the  American  States, 
including  Maryland,  a  different  principle  has  been  main- 
tained, and  a  vendor's  lien  for  the  unpaid  purchase  money 
will  be  enforced,  not  only  against  the  vendee,  but  against 
all  persons  claiming  under  him,  except  bona  fide  pur- 
chasers for  a  valuable  consideration,  without  notice.  Mack- 
reth  vs.  Symmons,  15  Ves.,  329 ;  Stafford  vs.  Van  Bansaleer, 
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9  Cow.y  316;  Boss  vs.  WhitsoUy  6  Ytrg.^  50;  Gilmanvs. 
Brown,  4  Wheat,  256;  Carr  vs.  Hohhs,  11  Md.,  285; 
Schwarz  vs.  Stein,  29  Md.,  117. 

Although  there  is  evidence  tending  to  show  that  the 
wife  of  Philip  was  cognizant  of  the  non-payment  of  the 
purchase  money  when  she  took  the  deed  for  the  property 
on  Muir  street,  it  is  not  essential  that  this  fact  should  be 
fully  proved,  for  it  is  admitted  by  both  respondents  in 
their  answer,  that  the  conveyance  was  not  for  a  valuable 
consideration,  but  that  the  consideration  was  natural  love 
and  affection.  This  lot  was,  therefore,  clearly  subject  to 
the  vendor's  lien,  and  the  decree  of  the  Circuit  Court,  so 
far  as  it  affects  this  portion  of  the  property  in  controversy, 
rests  upon  a  substantial  basis,  and  cannot  be  impeached 
for  error. 

But  another  and  a  very  important  question  is  presented 
by  the  broad  and  comprehensive  terms  of  the  decree  passed 
by  the  Court  below.  This  decree  operates  so  as  to  annul 
and  set  aside  the  deed  by  which  PhUip  Christopher  con- 
veyed the  lot  on  Choptank  avenue  to  his  wife.  There  is 
no  pretence  that  the  appellee  ever  had  any  title  to  this 
property.  It  had  belonged  to  other  parties,  who  are 
strangers  to  these  proceedings,  and  by  whom  it  was  con- 
veyed to  Philip  Christopher.  By  him  it  was  conveyed  to 
his  wife,  and  is  not  affected  by  the  vendor's  lien  attaching 
to  the  other  lot  conveyed  by  a  separate  deed.  If  the  ap- 
pellee has  any  claim  against  the  lot  on  Choptank  avenue, 
it  must  be  simply  as  a  creditor  invoking  an  application  of 
the  remedy  afforded  by  the  provisions  of  the  Statute  of  13 
Elizabeth.  The  principles  which  control  and  govern  Courts 
in  granting  the  relief  asked  for  in  a  creditors'  bill  must 
therefore  be  applied. 

Undoubtedly  a  single  creditor,  who  has  obtained  a  spe- 
cific lien  on  real  estate,  can  invoke  the  interposition  of  a 
Court  of  equity  by  a  bill  asking  for  the  annulment  of  a 
deed  alleged  to  be  fraudulent.     Show  vs.  Dwight,  27  N. 
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F.,  244;  Shea/e  vs.  Shea/e,  40  N.  F.,  516;  Boberts  vs. 
Hodgesy  13  N.  J.,  299. 

Anterior  to  legislation  altering  the  law  in  this  respect, 
a  creditor  in  this  State  was  required  to  exhaust  his  legal 
remedy  before  he  could  institute  proceedings  in  equity. 
But  now  such  a  course  of  procedure  is  no  longer  necessary, 
and  without  having  merged  his  claim  in  a  judgment  cre- 
ating a  lien,  a  creditor  can  file  his  bill  for  the  purpose  of 
obtaining  a  decree  to  set  aside  a  fraudulent  conveyance. 
Art.  16,  sec.  35  of  the  Code;  Flack  vs.  GharroUy  29  Md.y 
311. 

But  it  has  been  decided  that  a  voluntary  conveyance 
vests  an  absolute  title  in  the  grantee,  subject  only  to  the 
rights  of  creditors;  and  that  when  sufficient  property  ia 
left  in  the  hands  of  the  debtor  to  pay  the  claims  of  exist- 
ing creditors,  the  conveyance  is  valid  even  as  against 
them.  Providence  Savings  Bank  vs.  Huntingdon^  1  Fed. 
Bep.y  871 ;  Attoater  vs.  Seely,  1  McCrary^  264 ;  Sher- 
man vs.  Hoglandy  54  Ind.y  578 ;  Wiley  vs.  Bradley ^  61 
Ind.y  560;  Zimmerman  vs.  Fitch,  28  La.  Ann.,  454. 

By  the  Courts  in  this  State  it  has  been  held  that  it  must 
be  shown  by  affirmative  proof,  that  the  debtor  has  suffi- 
cient property,  independent  of  that  conveyed,  to  satisfy 
the  claims  of  all  his  creditors.  Birely  <k  Holtz  vs.  Staley, 
5  G.  dk  J.,  433 ;  Worthington  &  Anderson  vs.  Shipley,  5 
Gill,  460;  Bullett  vs.  Worthington,  3  Md.  Ch.  Decs.,  99, 

In  the  case  now  under  consideration  there  is  but  one 
creditor,  the  appellee,  who  has  her  vendor's  lien  on  the 
lot  situate  on  Muir  street.  She  sold  this  lot  to  her  son 
Philip  for  the  sum  of  two  hundred  dollars,  and  has  no 
other  claim  against  his  estate.  It  has  not  been  shown 
that  this  property  has  depreciated  in  value  since  it  was 
sold.  On  the  contrary  the  proof  shows  that  its  value  has 
been  increased  by  the  erection  of  a  new  building  at  a  cost 
of  four  hundred  dollars.  If  the  lot  was  worth  two  hun- 
dred dollars  when  sold  by  the  appellee  to  her  son,  it  is 
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now  worth  six  hundred  dollars,  or  in  other  words  its  value  • 
has  heen  trebled  by  the  improvements  put  upon  it.  As 
the  creditor's  claim,  increased  by  a  slight  accumulation  of 
interest,  barely  exceeds  one-third  of  the  present  value  of  the 
lot  subject  to  the  vendor's  Hen,  it  seems  to  have  been 
clearly  established  by  proof  that  the  debtor  has  ample 
means,  independent  of  the  property  on  Choptank  avenue, 
for  the  liquidation  of  his  indebtedness.  It  follows  that 
there  was  error  in  the  decree  of  the  Circuit  Court,  so  far 
as  it  subjected  the  last  mentioned  lot  to  its  operations. 
This  part  of  the  decree  should,  therefore,  be  reversed,  and 
the  cause  remanded,  in  order  that  there  may  be  a  decree 
passed  in  conformity  with  what  has  been  said  in  this 
opinion. 

Decree  affirmed  in  party  and  reversed 
in  part,  and  cause  remanded^ 

with  costs  to  appellee, 
(Decided  10th  March,  1886.) 


Louis  F.  Beeler  vs.  William  Henry  Jackson. 
Slander — Privileged  communication — Malice. 

J.  haviDg  been  discharged  from  the  service  of  the  Baltimore  and  Ohio 
Raihroad  Company,  at  Locust  Point,  applied  to  B.  the  general 
agent  who  had  entire  charge  of  the  station,  to  know  the  reason  for 
his  discharge;  B.  as  alleged  replied:  "Stealing  fruit,  fish,  nuts, 
breaking  up  car  doors  and  taking  them  home;''  also,  "you  have 
been  seen  eating  nuts  and  herrings.''  At  this  interview,  there  were 
five  other  men  present  who  had  been  discharged  at  the  same  time 
with  J.  and  in  reply  to  the  same  question  from  one  of  them,  B.  as 
alleged,  said :  "  You  are  all  discharged  under  one  charge."  There 
were  clerks  in  the  next  office,  and  were  within  hearing,  the  door 
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between  being  open.  Be«ide  the  men  discharged,  B.  and  his  con- 
fidential clerk,  were  the  only  persons  present  in  the  room  where  the 
conversation  took  place.  In  an  action  of  slander  brought  by  J. 
against  B.,  it  was  Held  : 

1st.  That  upon  the  inquiry  made,  it  was  but  simple  justice  that  B. 
should  truthfully  and  frankly  tell  J.  the  reason  for  his  discharge. 
It  was  a  proper  and  legitimate  occasion  for  him  to  speak  freely 
and  without  reserve. 

2nd.  That  if  the  answer  was  given  in  truth,  honesty  and  fairness,  B. 
was  relieved  from  all  injurious  consequences  on  account  thereof— 
within  such  limits  it  was  a  privileged  communication. 

8rd.  That  if,  however,  B.  used  the  occasion  as  an  opportunity  to 
wreak  his  ill-will  upon  J.,  to  abuse  and  villify  him,  and  to  injure 
him  in  the  estimation  of  his  neighbors,  he  should  be  held  to  a 
just  responsibility. 

4th.  That  the  question  of  malice  was  not  proper  to  be  submitted  to 
the  jury. 

When  the  words  alleged  to  be  slanderous,  are  embraced  in  the  class 
of  privileged  communications,  the  plaintiff  is  bound  to  prove  the 
existence  of  malice  as  the  real  motive  of  the  defendants  language. 
But  it  is  not  necessary  to  prove  that  there  was  personal  spite  or 
ill-will  towards  the  plaintiff. 

Appeal  from  the  Court  of  Common  Fleas. 

The  case  is  stated  in  the  opinion  of  the  Court.  The 
words  charged  in  the  first  count  of  the  declaration  to  have 
been  spoken  by  the  defendant  to  or  concerning  the  plain- 
tiff, were  :  '*  Tou  are  discharged  for  stealing  fish,  nuts,  and 
breaking  off  car  doors  and  taking  them  home ;"  those 
charged  in  the  second  count  to  have  been  spoken,  were : 
"You  have  been  seen  eating  nuts  and  herrings." 

Exception. — The  plaintiff  offered  the  four  following 
prayers : 

1.  Ifthe  jury  find  from  the  evidence  that  the  defend- 
ant, Louis  F.  Beeler,  on  the  28th  day  of  March,  1881,  in 
the  presence  of  several  other  persons,  spoke  to  or  concern- 
ing the  plaintiff,  the  words  charged  in  the  first  count  of 
the  declaration,  and  that  in  so  doing  the  defendant  acted 
maliciously,  then  the  plaintiff  is  entitled  to  recover. 
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2.  If  the  jury  find  that  on  the  28th  day  of  March,  1881, 
the  defendant  in  the  presence  and  hearing  of  several 
other  persons,  spoke  to  or  concerning  the  plaintiff,  the 
words  as  charged  in  the  second  count  of  the  declaration, 
and  that  he  meant  thereby  that  the  plaintiff  had  been 
guilty  of  stealing  the  articles  mentioned,  and  that  in  so 
speaking  the  defendant  acted  maliciously,  then  the  plain- 
tiff is  entitled  to  recover. 

3.  In  explanation  of  the  term  "maliciously*'  used  in  the 
plaintiff's  first  and  second  prayers,  the  jury  are  instructed 
that  they  need  not  find  that  the  defendant  was  actuated 
by  any  ill-will  or  hatred  towards  the  plaintiff;  but  if  they 
find  from  all  the  circumstances  of  the  case  that  the  de- 
fendant acted  in  a  reckless  and  improvident  manner  and 
without  proper  inquiry,  and  used  the  language  set  forth 
in  the  first  count  of  the  declaration,  and  that  said  lan- 
guage was  not  justified  by  the  reports  made  to  him,  and 
on  which  he  professed  to  have  acted,  then  they  are  at  lib- 
erty to  find  that  the  defendant  acted  maliciously. 

4.  If  the  jury  find  for  the  plaintiff,  then  the  measure  of 
damages  is  such  a  sum  as  they  may  find  will  compensate 
the  plaintiff  for  the  injury  to  his  feelings,  character  and 
reputation,  and  if  they  find  that  the  defendant  acted  with 
reckless  disregard  to  the  rights  of  the  plaintiff,  and  mali- 
ciously, as  defined  by  the  plaintiff's  third  prayer,  they 
may  award  in  addition  such  punitive  damages  as  the  con- 
duct of  the  defendant  deserves. 

The  defendant  offered  six  prayers ;  the  first  and  second 
of  which,  as  follows,  need  only  be  reported  : 

1.  That  the  plaintiff  has  offered  no  evidence  legally 
sufficient  to  entitle  him  to  recover  in  this  action. 

2.  That  under  the  pleadings  and  evidence  in  this  case, 
the  plaintiff  is  not  entitled  to  recover. 

The  defendant  excepted  specially  to  the  granting  of  the 
plaintiff's  prayers,  and  to  each  of  them,  on  the  ground 
that  the  plaintiff  had  offered  no  evidence  legally  sufficient 
to  sustain  them. 
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The  CJourt  (Stewart,  J.,)  granted  the  prayers  of  the 
plaintiff  and  refused  the  defendant's  first,  second,  fifth 
and  sixth  prayers,  and  modified  his  third  and  fourth 
prayers.  The  defendant  excepted.  The  jury  gave  a  ver- 
dict for  the  plaintiff  for  $500,  and  judgment  was  entered 
accordingly.     The  defendant  appealed. 

The  cause  was  argued  before  Alvby,  C.  J.,  Miller,  Rob- 
inson, Irving,  Ritchie  and  Bryan,  J. 

W.  Irvine  Crosa^  and  John  K,  Coweny  for  the  appellant. 

W.  L.  Marhury,  and  J,  Upshur  Dennis^  for  the  appellee. 

Bryan,  J.,  delivered  the  opinion  of  the  Court. 

The  appellee,  plaintiff  below,  brought  an  action  of  slan- 
der against  the  appellant.  The  words  alleged  to  have 
been  spoken  were  these :  "You  are  discharged  for  stealing 
fish,  nuts  and  breaking  off  car  doors  and  taking  them 
home  ;"  also  these  :  "  You  have  been  seen  eating  nuts  and 
herrings."  Which  it  is  averred  meant  that  he  had  stolen 
these  things. 

The  plaintiff  testified  in  his  own  behalf  that  in  March, 
1881,  he  was  in  the  service  of  the  Baltimore  and  Ohio 
Railroad  Company  at  Locust  Point,  and  had  been  for  six 
or  seven  months  previously  to  that  time,  and  that  the  de- 
fendant was  the  general  agent  who  had  entire  charge  of 
the  station ;  that  he  was  discharged  from  the  service  of 
the  company ;  and  that  he  applied  to  the  defendant  to 
know  the  reason  of  his  discharge  ;  and  that  defendant  re- 
plied "stealing  fruit,  fish,  nuts  and  breaking  up  car  doors 
and  taking  them  home."  He  further  testified  that  there 
were  five  other  men  present  who  had  been  discharged  at 
the  same  time,  and  in  reply  to  the  same  question  from  o^ie 
of  them,  the  defendant  said  "You  are  all  discharged 
under  one  charge  ;"  there  were  clerks  in  the  next  office. 
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the  door  was  open  and  they  were  within  hearing ;  the 
only  persons  in  the  room  where  the  conversation  took 
place  were  the  discharged  men,  and  the  defendant  and 
his  confidential  clerk  O'Neill.  Another  witness,  one  of 
the  discharged  men,  testified  that  the  defendant  appeared 
to  be  excited  and  angry.  It  was  very  natural  that  the 
plaintiff  should  wish  to  know  why  he  was  discharged ;  and 
it  was  but  simple  justice  that  the  defendant  should  truth- 
fully and  frankly  tell  him  the  reason.  It  was  in  the  na- 
ture of  a  social  duty  that  he  should  do  so.  It  was  a  proper 
and  legitimate  occasion  for  him  to  speak  freely  and  with- 
out reserve.  In  order  to  relieve  him  from  all  embarrass- 
ment, the  law  shields  him  from  any  injurious  consequences 
on  account  of  his  ^answer  ;  provided  it  is  given  in  truth, 
honesty  and  fairness.  Within  these  limits,  it  is  a  privi- 
ledged  communication.  If  however,  he  uses  the  occasion 
«s  an  opportunity  to  wreak  his  ill-will  upon  the  questioner, 
to  abuse  and  villify  him,  and  to  injure  him  in  the  estima- 
tion of  his  neighbors,  he  will  be  held  to  a  just  responsi- 
bility. He  must  answer  the  question,  simply  as  a  mode 
of  giving  to  the  questioner  the  information  which  he 
ought  justly  and  rightfully  to  have.  When  the  words 
alleged  to  be  slanderous,  are  embraced  in  the  class  of 
privileged  communications,  it  is  shown  by  a  great  number 
of  authorities  that  the  plaintiff  is  bound  to  prove  the  ex- 
istence of  malice  as  the  real  motive  of  the  defendant's 
language.  But  it  is  not  necessary  to  prove  that  there 
was  personal  spite  or  ill-will  towards  the  plaintiff.  It  was 
held  in  Garrett  V8,  DickersoUy  19  Md,y  450,  that  "evidence 
of  any  act  or  circumstance  tending  to  show  the  want  of 
good  faith  may  be  offered  to  show  the  existence  of 
malice.'' 

The  evidence  for  the  defendant  tended  to  show  that 
there  had  been  a  great  many  pilferings  of  a  petty  charac- 
ter from  the  freight  cars,  and  that  defendant  had  em- 
ployed a  detective,  who  was  in  the  service  of  the  Balti- 
38  V.  64. 
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more  and  Ohio  Railroad  Company,  to  ascertain  the  guilty 
parties,  and  that  he  reported  the  plaintiff  and  several 
others  as  having  committed  the  depredations,  and  that 
upon  his  report  the  persons  accused  were  dismissed  from 
the  service  of  the  company  by  the  defendant.  We  have 
not  found  in  the  record  any  fact  or  circumstance  which 
tends  to  show  a  want  of  good  faith  on  the  part  of  the  de- 
fendant in  acting  on  the  report  of  the  detective ;  or  that 
in  answering  the  inquiry  addressed  to  him  by  the  plain- 
tiff, he  exceeded  the  requirements  of  the  occasion.  He 
would  not  have  been  justified  in  speaking  to  other  persons 
as  he  did ;  but  the  plaintiff  sought  information  of  him, 
and  he  gave  it.  It  is  true  other  persons  were  present, 
and  those  in  the  next  room  were  within  the  sound  of  his 
voice  ;  the  plaintiff,  however,  surely  cannot  complain  that 
his  question  was  answered  when  and  where  it  was  asked. 
It  is  not  a  question  in  this  case  whether  the  plaintiff  was 
guilty  of  the  charges  against  him,  but  simply  whether  the 
defendant  was  influenced  by  malice  when  he  gave  the 
plaintiff  the  answer  in  question.  It  is  stated  in  the  evi- 
dence that  the  defendant  appeared  to  be  excited  and 
angry  ;  but  we  must  test  the  good  faith  of  his  answer  by 
the  character  of  the  information  which  had  been  furnished 
to  him.  He  may  have  committed  an  error  of  judgment ; 
but  he  had  a  right  honestly  and  fairly  to  form  and  express 
his  own  opinion,  and  was  required  to  do  so  in  the  dis- 
charge of  the  duties  of  his  position.  The  defendant 
denied  having  used  the  language  attributed  to  him,  and 
he  is  sustained  in  his  denial  by  another  witness.  In  de- 
ciding the  question  which  we  have  been  considering,  we 
are,  however,  confined  to  the  affirmative  testimony  on 
this  point.  The  question  of  malice  ought  not  to  have  been 
left  to  the  jury ;  and  as  a  special  exception  was  filed  to 
the  plaintiffs  prayers,  the  judgment  must  be  reversed. 

Judgment  reversed  without 

awarding  neto  trial, 
(Decided  lOtb  March,  1886.) 
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The  General  German  Aged  People's  Home  of 
Baltimore  City  vs.  John  G.  Hammerbacker, 
Paulus  F.  Hammerbacker  and  Samuel  J.  Har- 
MAN,  Administrators  c.  /.  a,  of  George  Zolles, 
and  others. 

Home  for  Aged  persons— Condition  of  Admission — Ultra 
vires — Puhliclpolicy — Applicant  for  Admission — Fraud — 
Relief  in  Equity. 

Certain  persons  were  incorporated  for  the  purpose  of  establishing  and 
maintaining  an  institution  wherein  aged  people  of  both  sexes  of 
good  moral  character,  under  such  conditions  and  rules  as  might  be 
prescribed  by  the  constitution  and  by-laws  of  the  corporation, 
might  find  an  asylum.  One  of  the  conditions  of  admission  into 
the  institution,  besides  the  payment  of  the  stipulated  entrance  fee, 
was  that  the  applicant  should  transfer  to  the  institution  all  prop- 
erty or  income  of  any  kind  which  he  might  have.    Held  : 

That  such  condition  was  neither  ultra  vires,  nor  against  public  policy. 

Z.,  an  applicant  for  admission  into  the  institution  knowing  the  con- 
ditions of  admission,  and  assenting  thereto,  haying  declared  in 
writing,  that  he  had  no  property  other  than  the  sum  of  $800,  the 
amount  of  his  entrance  fee,  was  received  into  the  institution  with- 
out a  conveyance  of  his  property  as  provided  in  the  constitution. 
He  remained  in  the  Home  until  he  died.  After  his  death,  it  was 
discovered  that  at  the  time  of  his  application,  he  had  some  $1200 
in  money  and  notes.  In  a  contest  between  the  Home  and  the 
administrators  of  Z.,  it  was  Held  : 

1st.  That  the  deceased  had  perpetrated  a  fraud  upon  the  Home  in 
securing  his  admission  without  a  legal  conveyance  of  his  property. 

2nd.  That  the  institution  having  no  remedy  at  law,  was  entitled  to 
relief  in  equity,  against  the  administrators  of  the  deceased. 

Appeal  from  the  Circuit  Court  of  Baltimore  City. 
This  is  an  appeal  from  a  decree  of  the  Court  below  sus- 
taining a  demurrer  to  the  bill  of  complaint,  and  dismiss- 
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ing  the  same.  The  case  is  stated  in  the  opinion  of  the 
Court.  Paragraph  c  of  section  2,  of  Article  5  of  the  Con- 
stitution of  the  appellant^  referred  to  in  the  opinion  of 
the  Court  is  as  follows  :  "By  transfer  to  the  institution  of 
all  property  or  income  of  any  kind  which  he  may  happen 
to  have,  to  render  himself  (or  herself)  without  means  or 
income."  The  following  contract  was  signed  by  the  ap- 
plicant, George  ZoUes,  and  two  others  in  his  behalf : 

"And  we  further  covenant  and  declare,  that  Gteorge 
ZoUes  is  not  now  the  owner  of  any  property,  real  or  per- 
sonal, and  not  the  recipient  of  any  income,  dividend,  inter- 
est, rent,  pension  or  other  moneys,  and  not  expecting  any 
such  by  inheritance  or  otherwise,  except  what  has  been 
mentioned  and  transferred  to  the  institution  in  due  form ; 
and  that  should  he  in  any  way  or  by  any  means  whatever 
become  the  owner  of  property  or  income,  we  will  use  all 
proper  means  to  have  the  same  at  once  transferred  and 
conveyed  to  the  president  and  directors  of  said  institution, 
in  accordance  with  their  laws,  rules  or  resolutions." 

The  cause  was  argued  before  Alvby,  C.  J.,  Yellott, 
Stone,  Miller,  Robinson,  Irving,  Ritchie,  and  Bryan,  J. 

Jacob  J,  H.  Mitnicky  and  Louis  P.  Hennighauseny  for  the 
appellant. 

A  fraud  has  been  committed  upon  the  appellant  and  is 
about  to  be  finally  consummated.  The  appellees'  testator 
received  the  full  benefit  of  a  contract  with  the  appellant, 
and  the  appellees  as  his  administrators  now  seek  to  re- 
cover property,  which  according  to  that  contract,  and  as 
a  part  of  the  consideration  for  the  benefits  which  he  en- 
joyed under  it,  had  been  agreed  should  pass  from  the 
appellees'  testator  to  the  appellant,  and  which  he  fraudu- 
lently withheld,  and  which,  in  the  absence  of  fraud  on  his 
part,  would  have  been  transferred  to  the  appellant,  bat 
the  transfer  of  which  was  prevented  solely  by  his  fraud. 
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There  can  be  no  doubt  that  the  expression  of  a  willing- 
ness to  transfer  all  his  property  to  a  direct  question  to  that 
effect,  and  his  signing  the  contract  stating  that  he  is  not 
possessed  of  property  other  than  that  which  he  had  trans- 
ferred, amounted  at  least  to  a  contract  to  transfer  all  his 
property  to  the  appellant.  The  bill  shows  further  that  it 
was  the  intention  of  the  parties  to  the  bargain  that  all  his 
property  should  be  transferred  to  the  appellant  before  his 
admission,  and  before  his  admission  he  signed  a  coi^tract 
solemnly  assuring  the  appellant  that  he  had  transferred 
all  his  property  ;  but  that  by  his  fraudulent  concealment 
and  misrepresentations  he  kept  the  appellant  in  ignorance 
of  his  ownership  of  the  property  in  controversy,  and  there- 
fore it  was  not  transferred.  For  these  reasons  the  money 
belongs  in  equity  to  the  appellant.  Equity  treats  as  done, 
acts  which  are  fraudulently  prevented,  and  allows  no  one 
to  reap  advantage  of  his  own  frauds.  1  Story*s  Equity 
Jur.y  sec,  256. 

An  implied  or  constructive  trust  has  been  created  in 
favor  of  the  appellant.  A  Court  of  equity  acts  upon  the 
ground  of  implied  trusts  in  invitum,  where  a  party  has 
received  money  which  he  cannot  conscientiously  withhold 
from  the  other  party.  2  Story's  Equity  Jur,y  sec.  1255;  2 
Pom^roy*s  Equity  Jur.,  sec.  1047. 

And  a  CJourt  of  equity  has  jurisdiction  in  these  cases, 
notwithstanding  that  an  action  at  law  would  also  lie.  2 
Story's  Equity  Jur.y  sec.  1256. 

Where  the  legal  title  to  property,  real  or  personal,  has 
been  obtained  through  fraud,  or  "under  any  other  circum- 
stances, which  render  it  unconscientious  for  the  holder  of 
the  legal  title  to  retain  and  enjoy  the  beneficial  interest, 
equity  impresses  a  constructive  trust  on  the  property  thus 
acquired,  in  favor  of  the  one  who  is  truly  and  equitably 
entitled  to  the  same."  The  forms  and  varieties  of  these 
trusts,  which  are  termed  ex  maleficiOy  are  practically  with- 
out limit.  2  Pomeroy's  Equity  Jur.y  sec.  1053  ;  1  Story's 
Equity  Jur.y  sec.  256. 
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There  has  been  an  equitable  assignment  of  the  property. 
Any  order,  writing  or  act,  which  makes  an  appropriation 
of  a  fund,  amounts  to  an  equitable  assignment  of  that 
fund.  2  Story' 8  Equity  Jur,y  sec.  1047  ;  Wilson  vs.  Car- 
son &  Co.,  12  Md.y  54,  74. 

The  appellees  are  equitably  estopped  from  claiming  the 
property  in  controversy  against  the  covenant  of  their  tes- 
tator, that  he  was  possessed  of  no  property,  other  than 
that  which  he  had  transferred  to  the  institution.  A  per- 
son cannot,  nor  can  his  legal  representative  deny  the 
truth  of  a  false  representatipn  on  the  faith  of  which  an- 
other has  acted,  (2  Pomeroy's  Equity  Jur.,  sec.  804,  and 
note,  also  preceding  sections ;)  and  the  appellant  is,  there- 
fore, entitled  to  an  injunction  restraining  the  appellees 
from  bringing  suit  at  law  for  the  recovery  of  said  prop- 
erty. 

The  appellant  has  no  plain,  adequate  and  complete 
remedy  at  law.  The  facts  that  the  money  was  never 
transferred,  that  it  is  in  the  hands  of  three  different  third 
parties,  and  still  in  the  name  of  ZoUes,  and  that  the  ap- 
pellees claim  title  to  the  money,  render  a  resort  to  equity 
proper  and  necessary.  The  equitable  jurisdiction  in  this 
case  might  also  be  maintained  on  the  ground  of  specific 
performance.  Specific  performance  of  contract  to  mort- 
gage personal  property  has  been  enforced.  Alexander  vs. 
Ghiselin,  5  Gill,  138;  Sullivan  vs.  Tuck,  1  Md.  Ch.  Dec., 
59 ;  Triebert  vs.  Burgess,  11  Md.,  464, 

The  appellees  supp«e  that  they  ought  to  get  posses- 
sion of  the  fund,  so  as  to  appropriate  the  same  for  the  pay- 
ment of  debts  of  the  testator.  In  the  first  place  the  bill 
and  exhibits  disclose  no  such  debts ;  (there  are  in  fact 
none,)  and  if  a  constructive  trust  has  been  established,  or 
the  appellant  is  entitled  to  a  specific  performance,  or  there 
has  been  an  equitable  assignment  or  estoppel,  the  admin- 
istrator has  no  right  to  the  fund,  even  if  there  are  debts. 
Cowles  vs.  Whitman,  10  Conn.,  21. 
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The  contract  or  ti-ansaction  by  which  ZoUes  gave  up  all 
his  property  to  the  appellant,  was  clearly  within  the  scope 
of  the  object  of  the  corporation.  The  charter  specially  pro- 
vides that  this  shall  be  an  asylum  for  old  people  under  such 
conditions  and  rules  as  may  be  prescribed  by  the  constitution 
and  by-laivs.  Surely  no  one  will  say,  that  requiring  all 
persons  who  are  admitted  into  the  Home  to  give  up  all 
their  property  to  the  Home  is  necessarily  foreign  to  the 
object  expressed  in  the  charter  founding  an  asylum  for 
old  persons,  wherein  the  sole  object  shall  be  to  make  the 
last  days  of  its  inmates  as  pleasant,  and  free  from  care  as 
possible. 

It  certainly  cannot  be  more  ultra  vires  for  the  appel- 
lant to  acquire  the  property  in  controversy  than  it  was  for 
the  Building  Association  to  borrow  money  on  promissory 
note  in  the  case  of  Davis  vs.  West  Saratoga  Building 
Union,  32  J/rf.,  293. 

But  even  if  the  transaction  were  ultra  vires,  the  appel- 
lees are  estopped  from  setting  up  this  defence  in  the  pres- 
ent case,  the  appellant  having  so  acted  on  the  faith  of 
what  ZoUes  did  as  to  be  unable  to  be  placed  in  statu  quo. 
Zolles  obtained  admission  into  the  institution  upon  the 
faith  of  his  representation  and  contract.  He  received  the 
full  benefit  of  the  object  of  the  institution  upon  the  faith 
of  his  representation  and  contract.  He  in  his  life-time 
would  certainly  have  been  estopped  from  setting  up  the 
defence  oi  ultra  vires.  United  German  Bank  vs.  Katz,  57 
Md.,  142.  To  allow  the  defence  oi  ultra  vires  in  this  case 
would  clearly  amount  to  a  fraud  upon  the  appellant,  and 
would  encourage  others  to  perpetrate  the  fraud. 

That  a  contract  for  the  support  and  maintenance  of  an 
old,  helpless  or  forsaken  person,  for  the  remainder  of  his 
life,  ibr  or  without  a  consideration,  if  made  by  a  person  or 
body  corporate  competent  to  make  such  contract,  should 
be  against  public  policy,  is  a  proposition  that  needs  no 
refutation. 
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Samuel  J.  Harman^  for  the  appellees. 

The  monej  in  the  Banks,  and  that  mentioned  in  the 
note,  claimed  by  the  appellant,  as  equitable  assignee,  was 
in  decedent's  possession  at  the  time  he  applied  for  admis- 
sion into  the  Home,  and  until  his  death ;  and  there  are 
no  facts  Btated  in  the  appellant's  bill  constituting  a  con- 
tract on  the  part  of  the  appellees'  decedent  for  the  trans- 
fer of  the  money  and  the  books  of  deposit,  as  would 
amount  to  an  equitable  assignment  of  the  same  to  the  ap- 
pellant. The  answer  of  the  decedent  to  an  interrogatory 
propounded  to  him,  in  which  he  stated  that  he  was  willing 
to  transfer  his  property  and  income  to  the  appellant,  had 
no  reference  to  the  transfer  of  the  money  in  his  possession, 
or  in  the  Banks,  or  of  the  books  of  deposit,  and,  therefore, 
would  not  operate  as  an  assignment  thereof  Neither  is 
there  any  language  in  what  is  termed  the  decedent's  con- 
tract that  would  operate  as  a  transfer,  or  an  agreement  to 
transfer  the  funds  in  controversy,  to  the  appellant.  Nor 
do  the  statements  made  by  decedent  in  his  examination 
by  the  appellant's  committee,  when  taken  together  with 
the  language  of  the  contract,  show  such  agreement  for  the 
funds  in  question.  Besides  the  $300.00,  paid  by  the  de- 
cedent to  the  appellant  on  his  admission  into  its  Home, 
there  was  no  other  money  or  property  specified  or  men- 
tioned as  the  subject  of  transfer  to  the  appellant.  It  is 
clear  from  the  facts  and  circumstances  of  this  case  that  the 
decedent  never  meant  or  intended  to  transfer  to  the  ap- 
pellant any  other  money  or  property  than  the  $300.00, 
required  of  him  for  adniission  into  the  Home. 

In  order  to  create  an  equitable  title  in  the  assignee,  the 
property  must  in  some  way  be  specifically  pointed  out 
Bispham's  Equity^  (3d  Ed.)  217,  dtc. 

In  order  for  the  appellant  to  support  its  claim  to  an 
equitable  assignment  of  the  funds  and  note  left  by  dece- 
dent, it  is  incumbent  upon  it  to  show  such  agreement 
on  the  part  of  the  decedent  which  would  operate  as  a 
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traDsfer  of  the  specific  funds  in  question.  The  bill  and 
exhibits  therewith,  show  no  such  agreement.  3  Pomeroy'a 
Equity  Jur,^  sec.  1280 ;  1  Pomeroy's  Equity  Jur.,  sec,  169. 

From  the  whole  context  of  the  paper,  termed  the  con- 
tract, there  is  nothing  that  can  be  gathered  from  the  lan- 
guage therein  that  would  make  Zolles  a  covenantor,  either 
joint  or  several.  2  Parsons  on  Contracts,  (2d  Ed.,)  7;  Piatt 
on  Covenants,  (3  Law  Lib.,)  12  ;  Slater  vs.  Magraw,  12  G. 
&  J.,  265. 

There  is  nothing  in  this  paper  that  can  be  construed  as 
an  agreement  by  Zolles  for  a  transfer  of  the  funds  in  ques- 
tion to  the  appellant. 

But  conceding  that  the  facts  presented  by  the  bill  show 
an  agreement  on  the  part  of  Zolles  to  comply  with  appel- 
lant's constitutional  requirement  for  a  transfer  to  the  in- 
stitution, of  all  his  property,  at  the  time  of  his  admission, 
such  agreement  would  be  a  transaction  ultra]  vires,  and 
could  not  be  enforced  by  the  appellant ;  because  by  the 
terms  of  its  charter  it  has  no  right  or  power  to  acquire 
property  by  such  means  or  to  make  such  a  contract.  Fore-- 
man's  Case,  29  Md.,  624  ;  Gregg's  Case,  56  Md,  256,  272  ; 
Lazear's  Case,  52  Md.,  78. 

By  the  fourth  clause  of  the  certificate  of  incorporation 
of  the  appellant,  the  acquisition  of  its  property  is  expressly 
limited  to  the  four  following  modes :  By  payment  of  dues 
by  its  members ;  by  donations  ;  by  bequests,  and  by  vol- 
untary contributions.  The  appellant,  by  requiring  an 
applicant,  as  a  pre-requisite  to  admission  into  the  Home, 
to  transfer  to  it  all  his  property  and  execute  a  contract 
for  the  transfer  of  property  of  which  he  might  thereafter 
become  the  owner,  is  a  mode  of  acquisition  of  property  en- 
tirely contrary  to  either  of  the  foregoing  modes.  The  sev- 
eral certain  modes  of  acquisition  being  therein  definitely 
expressed,  all  other  modes  are  thereby  excluded.  Ex- 
pressio  unius,  est  exclusio  alterius.  Thanhauser  vs.  Savin, 
44  Md.,  no.  .    ^ 
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The  doctrine  of  estoppel  announced  in  the  Katz  Case^ 
67  Md,y  128,  has  no  application  to  this  case.  This  appel- 
lant has  no  such  equities  appealing  to  the  Court,  as  were 
mentioned  in  that  case. 

The  fact  that  ZoUes  represented  to  the  appellant  that 
$300.00  was  all  the  means  or  property  he  possessed,  when 
he  was  examined  for  admission  into  the  Home,  when  in 
fact  he  had  a  greater  amount  than  that  sum,  and  pur- 
posely concealed  the  fact,  does  not  amount  to  legal  fraud. 
The  appellant  was  not  deceived  to  its  disadvantage  and 
injured  thereby  ;  for  there  is  nothing  in  the  bill  to  show 
that  the  appellant's  costs  and  expense  for  the  keeping  of 
Zolles  while  he  was  at  the  Home,  not  quite  16  months, 
together  with  the  expense  of  his  burial  when  he  died,  ex- 
ceeded the  $300.00  paid  by  him  on  his  admission  ;  which 
sum  was  the  maximum  amount  fixed  *by  section  3  of  Art 
5,  of  the  Constitution,  for  admission  ;  and  which,  by  the 
schedule  of  fees  fixed  by  section  41  of  the  by-laws,  was  an 
overcharge  to  the  extent  of  $50,  for  a  person  of  Zolles' 
age.  If  the  decedent  committed  a  fraud  by  suppressing 
the  fact  that  he  possessed  more  than  the  $300.00,  at  the 
time  of  his  admission,  it  was  a  fraud  that  worked  no  injury 
to  the  appellant.  Bisp,  Equity ^  (3rf  Ed,,)  sec,  217; 
McAleer  vs.  Horset/y  35  Md,,  439,  450. 

The  doctrine  of  estoppel  cannot  be  extended  to  permit 
a  corporation  to  acquire  property  in  a  mode  not  sanc- 
tioned by  its  charter,  nor  to  make  contracts  uUra  vires. 
Dandridge's  Case,  8  (r.  cfe  J.,  320,  See  BrarUly's  notes, 
156,  note  (c);  Foreman's  Case,  29  Md.,  524;  WecUer's 
Case,  42  Md.,  581,  595;  Boyce's  Case,  46  Md.,  373;  Albert 
vs.  Savings  Bank,  1  Md,  Ch,  Dec,  413  ;  Bank  vs.  Boyd, 
44  Md,,  60 ;  Abbott  vs.  Steamboat  Co.,  1  Md.  Ch.  Dec., 
550 ;  Lazears  Case,  52  Md,,  78-124 ;  National  Bank  of 
Rochester  vs.  Pierson,  Thompson's  Bank  Cases,  637; 
Farmers  &  Mech.  Bank  vs,  Baldwin,  23  Minn.,  198. 

If  there  has  been  a  breach  of  the  contract,  the  appel- 
lant has  a  full  remedy  at  law  against  the  administrators 
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of  the  decedent.  He  was  admitted  into  the  Home  on  the 
20th  of  September,  1882,  on  payment  in  cash  of  $300,  and 
died  on  the  12th  of  January,  1884 ;  and  whatever  sum 
was  expended  by  the  appellant  for  decedent's  mainte- 
nance, while  in  its  Home,  together  with  the  expense  in- 
curred for  his  burial,  over  and  above  the  $300  received  at 
the  time  of  his  admission,  the  appellant  can  recover, 
under  the  ruling  of  this  Court  in  Foreman's  Case,  29  Md.^ 
524. 

Stonb,  J.,  delivered  the  opinion  of  the  Court. 

The  object  of  the  incorporation  of  "  The  General  Ger- 
man Aged  People's  Home  of  Baltimore  City"  was  cer- 
tainly a  commendable  one.  Its  aim  was  to  furnish  to  aged 
and  indigent  Germans  a  home  for  the  residue  of  their  lives. 
It  was  intended  for  those  only  who  were  over  sixty  years  of 
age,  who  were  unable  to  work,  and  possessed  of  a  good 
character,  and  without  the  means  to  secure  for  themselves 
a  comfortable  home.  But  with  all  these  requisites  before 
an  applicant  could  be  admitted,  an  admission  fee,  ranging 
from  $300,  the  highest,  to  $150,  the  lowest,  must  be  paid. 
This  admission  fee  might  be  paid  by  the  applicant  himself, 
if  he  possessed  sufficient  means,  or  by  his  friends  or  rela- 
tives, if  he  was  unable  to  do  so.  Another  requisite  for 
admission  into  the  institution  was,  that  the  applicant 
should  transfer  to  the  institution  all  the  property  that  he 
had  at  the  time.  It  is  this  latter  provision  that  creates 
the  difficulty  in  this  case,  and  which  will  require  examina- 
tion. 

It  is  the  primary  purpose  of  this  corporation  to  furnish 
homes  for  those  who  are  unable  to  'support  themselves  in 
any  degree  of  comfort,  and  not  for  those  who  are  so  able. 
It  is  not  its  object  to  furnish  for  the  small  admittance  fee 
of  $300  or  $150  a  home  for  life  to  those  who  still  hold 
property,  to  do  as  they  please  with.  To  allow  that 
would  be    to  convert  the  institution  into   a  very   cheap 
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boarding-house,  where,  in  addition  to  comfortable  board 
and  lodging  for  life,  the  inmate  would  be  entitled  to  medi- 
cal attendance  if  sick,  and  a  decent  bnrial  at  his  death,  and 
all  this  for  $300  at  most.  But  there  is  and  must  be  a  large 
class  of  persons,  who  own  and  possess  more  property  than 
enough  to  pay  the  admission  fee,  but  not  enough  to  sup- 
port themselves  in  the  comforts  they  would  find  at  the 
Home.  It  was  for  this  class  that  the  provision  in  the  con- 
stitution (Art.  5,  sec.  2,  paragraph  c)  required  the  inmate 
to  transfer  to  the  corporation  all  the  property  he  plight 
have,  and  it  is  this  provision  that  is  supposed  to  be  ultra 
vires.    But  in  our  opinion  it  is  not. 

The  certificate  of  incorporation  provides,  "That  the 
corporation  so  formed,  is  a  corporation  for  the  purpose  to 
establish  and  maintain  in  the  City  of  Baltimore,  or  within 
its  vicinity,  an  institution  under  the  name  of  *  The  General 
German  Aged  People's  Home,'  wherein  aged  people  of 
both  sexes,  of  good  moral  character,  under  such  conditions 
and  rules  as  may  he  prescribed  by  the  constitution  and  by- 
laws of  this  corporatioTij  may  find  an  asylum," 

Among  the  rules  laid  down  in  the  constitution,  is  the 
one  heretofore  referred  to,  that  one  of  the  conditions  of 
admission  waa  the  transfer  to  the  institution  of  all  the 
property  of  the  applicant. 

The  general  corporation  law  of  the  State  provides  that 
every  corporation  incorporated  under  the  general  law, 
shall  possess  certain  powers,  and  among  these  enumerated 
powers,  is  the  right  to  acquire  by  purchase,  or  in  any  other 
manner  not  inconsistent  with  law,  any  property  which  is 
necessary'  or  proper  to  enable  such  corporation  to  fulfil 
the  purposes  named  in  its  certificate  of  organization.  (See 
sec,  48  of  Corporation  Law.) 

Under  this  general  law,  the  corporation  would  be  en- 
titled to  receive  property,  unless  it  was  inconsistent  with 
law,  or  unless  the  constitution  and  by-laws  of  this  corpo- 
ration forbade  the  acquisition  of  property  in  that  mode. 
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But  the  constitution  provides  that  the  revenues  of  the  cor- 
poration should  be  derived  from  the  yearly  dues  of  mem- 
bers, admission  fees,  donations,  presents,  legacies,  and 
gifts.  Now  under  this  clause,  to  say  nothing  of  the  gen- 
eral law,  a  person,  not  an  inmate  or  applicant,  could  cer- 
tainly donate  or  give  property  or  money  to  the  institution. 
If  A,  not  an  inmate,  presented  the  corporation  with  |1000, 
no  one  would  doubt  its  power  to  receive  it,  under  the  head 
of  a  voluntary  donation  or  gift.  It  certainly  would  be  a 
hair-splitting  rule  to  say  that  if  B,  who  was  an  inmate,  or 
an  applicant,  did  the  same,  it  would  not  be  a  donation  or 
gift.  It  is  not  a  purchase,  for  the  inmate  gets  his  right  to 
be  there,  from  his  age,  his  good  moral  character,  and 
the  payment  of  his  admission  fee.  He  may  not  have  a 
cent  of  money  or  property  to  convey,  but  if  the  other  con- 
ditions are  complied  with,  he  is  admitted.  It  is  as  prop- 
erly classed  as  a  voluntary  donation,  in  the  one  case,  as 
the  other. 

But  it  is  argued,  that  such  conveyance  of  property  is 
against  public  policy.  But  public  policy  does  not  forbid 
the  purchase  of  an  annuity.  By  the  payment  of  a  sum  in 
gross,  the  annuitant  obtains  a  certain  sum  of  money  annu- 
ally as  long  as  he  lives.  This  is  much  practiced  in  Eng- 
land, and  somewhat  in  this  country,  and  has  never  been 
held  to  be  against  public  policy.  There  is  no  difference  in 
principle  between  receiving  a  sum  of  money  annually  for 
life,  and  a  home,  including  board  and  clothing,  for  life. 
If  an  applicant  has  money  or  property,  the  income  of  which 
is  not  sufficient  to  support  him  or  her,  in  as  much  comfort 
as  they  can  get  at  this  Home,  it  is  certainly  not  against 
public  policy  for  them  to  dedicate  it  to  securing  to  them- 
selves the  advantages  of  this  institution.  Indeed,  where 
the  applicant  has  no  one  depending  upon  him,  it  is  com- 
mendable in  him  to  do  so. 

Ifor  is  it  against  public  policy  for  an  organized  charity 
like  this  to  receive  such  donations,  it  being,  as  we  have 
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shown,  within  its  corporate  powers.  On  the  contrary,  this 
and  similar  charities  are  directly  within  the  line  of  a  sound 
and  humane  public  policy.  They  not  only  tend  to  relieve 
suffering  in  the  individual,  but  tend  to  keep  them  from 
being  a  charge  upon  the  general  public.  For  this  pur- 
pose money  is  necessary,  and  they  are  allowed  to  receive 
and  appropriate  it  as  their  charter  allows. 

But  if  we  were  in  error  about  this,  under  the  decision  of 
this  Court,  in  the  case  of  The  United  German  Bank,  use  of 
Clendenin  vs.  Katz,  57  Md.,  128,  the  defendants  would  be 
estopped  from  setting  up  such  defence.  In  that  case  the 
defendant  set  up  as  a  defence  to  the  note  sued  on,  and 
which  had  been  discounted  by  the  bank,  the  want  of  power 
in  the  bank  so  to  do.  But  while  the  Court  said  that  the 
bank  had  no  such  power,  the  defendant,  having  received 
the  money,  such  defence  was  not  available  to  him. 
That  where  the  contract  has  been  executed,  by  the  plainest 
rule  of  good  faith  it  should  be  permitted  to  stand.  That 
although  a  corporation  may  act  in  disagreement  with  its 
charter,  yet  a  party  who  has  had  the  benefit  of  the 
agreement,  cannot  be  permitted  to  question  itfl  validity. 

We  shall  see  hereafter  that  this  agreement  was  fully 
executed  by  the  complainant,  and  therefore  neither  ZoUes, 
nor  those  claiming  under  him,  can  now  set  up  such  de- 
fence. 

But  our  opinion  as  to  the  power  of  this  corporation  to 
require  the  applicant  to  convey  to  it  all  his  property, 
must  be  confined  to  property  owned  and  possessed  by  the 
applicant  at  the  time. 

As  to  its  power,  by  bond  or  otherwise,  to  enforce  the 
conveyance  to  it  of  e^nj  future  acquisition  of  property,  it  is 
not  necessary  for  us  to  express  any  opinion,  as  that  ques- 
tion does  not  arise  in  this  case  ;  the  whole  property  now 
in  dispute  being  owned  by  Zolles  at  the  time  of  his  appli- 
cation for  admission.  We  may  say  that  some  different 
principles  might  govern  the  case  of  future  acquisitions. 
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The  facts  in  this  case  are  few  and  plain.  One  ZoUes 
applied  for  admission  into  this  Home.  He  acknowledged 
that  he  knew  the  rules  of  the  institution  relative  to  his 
admission,  and  assented  to  the  same.  He  declared  in 
writing  that  he  had  no  property,  except  the  sum  of  $300, 
his  admission  fee,  and  that  he  was  willing  to  transfer  all 
his  property  to  the  institution ;  and  being  found  otherwise 
qualified  he  was  admitted.  He  died  in  the  institution  in 
about  a  year  and  a  half  afterwards.  After  his  death,  the 
institution  discovered  that  he  had  given  them  a  false  ac- 
count of  his  property,  and  that  he  had  some  twelve  hun- 
dred dollars  in  money  and  notes,  which  his  administrators 
now  claim,  and  threaten  to  sue  for. 

That  Zolles  practiced  a  fraud  upon,  the  institution  is 
manifest  from  this  statement.  He  did  know  the  rules^ 
and  he  made  the  most  solemn  declaration  in  writing  that 
he  had  no  other  property  beyond  the  $300.  Had  the  ap- 
pellants known  of  the  money  he  had,  they  would  not  have 
admitted  him  to  the  Home  until  he  had  conveyed  it  to 
them  by  proper  legal  conveyance.  But  believing  his 
statement,  which  was  vouched  for  by  two  others  beside 
himself,  they  did  not  deem  it  necessary  to  take  a  convey- 
ance of  property,  when  they  believed  there  was  none  to 
convey. 

The  question  then  is,  shall  the  representatives  of  Zolles 
now  derive  a  benefit  from  his  fraud?  The  appellants  have 
performed  the  whole  of  their  agreement  with  Zolles.  They 
gave  him  a  comfortable  home  for  his  life,  proper  attend- 
ance when  sick,  and  a  decent  burial  afte-r  his  death. 

That  equity  will  consider  that  as  done  which  ought  to 
have  been  done,  is  too  well  settled  to  need  a  reference  to 
authorities.  The  recent  case  of  the  Equitable  Gas  Light 
Company  of  Baltimore  vs.  Baltimore  Coal  Tar  and  Man- 
ufacturing Co.y  63  Md,y  285,  was  a  case  where  there  was  a 
fraudulent  refusal  to  execute  a  written  contract,  and  the 
Court  said  : 
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'^  This  agreement  was  of  a  distinctive  character,  and  was 
looked  to  by  both  the  contracting  parties  at  the  time  as 
essential  to  the  security  of  their  rights.  To  allow  either 
of  the  parties  to  evade  its  liability  and  get  the  advantage 
of  the  other  by  resorting  to  such  a  fraudulent  subterfage 
as  that  charged  upon  the  defendant,  would  be  against  all 
equity  and  conscience,  and  such  as  no  well-adjusted  sys- 
tem of  jurisprudence  could  tolerate.  The  authorities,  we 
think,  fully  warrant  a  Court  of  equity  in  the  exercise  of 
its  jurisdiction  in  such  case,  to  enforce  the  production  of 
the  contract  fraudulently  withheld,  to  the  injury  of  the 
plaintiff,  or  to  enforce  the  due  and  proper  execution  of  the 
contract,  if  ^uch  execution  be  fravdulendy  and  without 
justifiable  excuse  delayed,  to  the  injury  of  the  plaintiff;'' 
and  in  support  of  that  position,  several  authorities  are  re- 
ferred to. 

That  a  Court  of  equity  will  decree  the  specific  perform- 
ance of  a  contract  where  the  execution  was  prevented  by 
fraud,  is  very  clearly  laid  down  in  that  case.  While 
Courts  of  equity  do  not  specifically  enforce  contracts  in 
respect  to  personal  property,  with  the  same  facility  as  con- 
tracts relating  to  real  estate,  because  in  the  former  case, 
the  Courts  of  law  are  generally  competent  to  afford  relief, 
yet  whenever  the  party  cannot  have  at  law  a  full  and  sat- 
isfactory remedy,  a  Court  of  equity  will  grant  relief  2 
Story's  Eq,,  sec,  717;  Alexander  vs,  Ghiselin,  5  GHU,  138; 
Sulivan  vs.  Tuck,  1  Md,  Ch.  Dec,  59;  Triebertvs.  Burgess; 
et  al,  11  Md.,  452. 

In  this  case  it  is  clear  that  the  complainants  can  have  no 
full  and  adequate  remedy  at  law.  The  complainants,  by 
reason  of  the  fraud  practiced  by  ZoUes,  have  not  a  legal 
title  to  the  property,  such  as  would  enable  them  to  main- 
tain an  action  at  law.  Their  title  is  an  equitable  one,  and 
relief,  therefore,  can  only  be  obtained  through,  a  Court  of 
equity.  If  this  property  was  delivered  over  to  the  admin- 
istrators, and  the  complainants  forced  to  file  a  bill  against 
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them,  it  would  only  be  a  needless  circuity  of  action  and 
anunnecessary  expense. 

We  are,  upon  the  whole  case  as  made  by  the  bill,  of 
opinion,  that  if  the  allegations  are  sustained  by  the  proof 
(this  case  being  upon  demurrer,)  or  admitted  by  the  de- 
fendants, the  complainants  are  entitled  to  relief,  and  the 
decree  sustaining  the  demurrer  and  dismissing  the  bill, 
should  be  reversed,  and  the  case  repianded  for  further 
proceedings  in  conformity  to  this  opinion. 

Decree  reversed,  and 

case  remanded, 

(Decided  lOth  March,  1886.) 


Miller,  J.,  dissented. 


39  V.  64. 
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Armida  E.  Love,  and  others  vs.  Barney  Dilley, 
and  others.  Same  vs.  Same.  B.  R.  Edwards 
and  Wife  vs.  Same. 

The  following  dissenting  opinion  by  Chief  Judge  Alvbt, 
should  have  followed  immediately  the  opinion  of  the  Court 
in  this  case  ending  on  page  252/  supra ;  but  it  was  filed 
too  late  for  such  insertion: 


With  great  deference  to  my  brother  Judges  who  heard 
this  case,  I  am  quite  unable  to  agree  with  them  in  all  the 
conclusions  arrived  at  in  the  opinion  filed.  In  the  conclu- 
sion reached  in  respect  to  the  amount  of  advancements 
chargeable  to  Barney  Dilley,  I  concur  ;  but  with  respect 
to  the  amounts  directed  to  be  charged,  respectively,  to 
Mrs.  Edwards,  or  to  her  children,  and  to  the  children  of 
Mrs.  Everett,  I  cannot  assent.  I  propose  only  to  state  in 
a  very  brief  way  the  grounds  of  my  dissent 

Joseph  Dilley,  the  intestate,  died  in  March,  1879.  His 
daughter  Mrs.  Everett  died  in  180,6,  and  her  husband. 
Dr.  Everett,  in  1870.  Mrs.  Edwards,  another  daughter  of 
the  intestate,  died  during  the  pendency  of  this  appeal, 
leaving  children  and  her  husband  surviving.  At  the  time 
of  the  death  of  Joseph  Dilley  it  is  supposed  and  charged 
that  he  had  in  his  possession  a  large  number  of  notes,  and 
other  evidences  of  various  advancements  made  to  his  chil- 
dren and  grandchildren,  from  time  to  time,  during  a  long 
period  before  his  death,  and  among  these  were  supposed 
to  be  notes,  checks  and  book-entries,  against  Barney  Dil- 
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ley,  Edwards  and  wife,  and  Dr.  Everett,  for  money  ad- 
vanced, amounting  to  large  sums.  It  is  alleged  that  all 
these  papers  were  taken  charge  of  by  Barney  Dilley,  the 
«on,  who  afterwards  became  administrator,  and  Edwards, 
the  son-in-law,  immediately  after  the  death  of  the  intes- 
tate ;  and  that  all  such  papers,  with  but  few  exceptions, 
have  been  concealed  or  destroyed.  It  is  the  allegation  of 
this  fact,  and  the  question  as  to  the  nature  and  contents 
of  the  papers  alleged  to  have  been  concealed  or  destroyed, 
that  have  given  rise  to  the  principal  difficulty  in  the  case, 
and  in  regard  to  which  the  testimony  is  exceedingly  con- 
flicting, and  of  a  character  most  indefinite  and  inconclu- 
sive. This  is  fully  conceded  in  the  opinion  of  the  majority 
of  the  Court,  when  it  is  declared,  that  it  is  morally  impos- 
siblCy  upon  the  evidence,  that  the  conclusion  of  the  Court 
should  be  accurate:  That  at  best  it  can  only  hope  to 
make  an  approximation  to  true  results.  But,  say  the 
Court,  "the  blame  must  rest  on  those  who  have  destroyed 
or  concealed  the  evidence  which  would  remove  all  obscurity 
on  the  subject;  and  when  from  the  want  of  this  proof,  we 
fall  into  errors,  the  loss  will  justly  fall  on  those  whose 
misconduct  has  destroyed  the  means  of  arriving  at  the 
truth.''  This  would  all  be  correct  enough,  if  applied  alone 
to  the  parties  shown  to  be  guilty  of  suppressing  the  means 
of  ascertaining  the  truth  ;  but  surely  it  is  not  correct,  but 
very  unjust,  when  applied  to  parties  entirely  innocent  of 
any  participation  in  the  supposed  destruction  of  the  papers 
in  question.  Now,  there  is  not  the  slightest  evidence  in 
the  case  to  show  that  either  Mrs.  Edwards  or  the  Everett 
children  had  anything  whatever  to  do  with  the  conceal- 
ment or  destruction  of  the  papers,  if  in  fact  any  were 
concealed  or  destroyed.  And  yet,  as  against  them,  the 
large  amounts  directed  to  be  charged  as  advancements, 
have  been  eked  out,  to  a  very  large  extent,  by  the  appli- 
•cation  of  the  principle,  that  every  presumption  is  made 
Against  the  despoiler.     Indeed,  it  is  virtually  conceded 
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throughout  that,  without  the  aid  of  such  presumption,  the 
evidence  would  be  too  vague  and  indefinite  upon  which  to 
found  a  judgment  for  the  amounts  decreed.  As  I  under- 
stand the  opinion  of  the  majority  of  the  Court,  it  proceeds 
largely,  and  without  any  discrimination  whatever,  upon 
the  principle  that,*  in  odium  spoliatoris  omnia  presumun- 
tur  ;  and  it  is  to  the  application  of  that  maxim  of  the  law 
to  this  case,  so  far  as  Mrs.  Edwards  and  the  Everett  chil- 
dren are  concerned,  that  I  particularly  object.  For  I  am 
entirely  unable  to  perceive  the  reason  or  justice  of  the  ap- 
plication of  the  presumption  to  them  ;  and  I  cannot  but 
apprehend  that  they  will  suffer  injustice  in  having  their 
rights  adjudicated  upon  any  such  principle. 

Now,  with  respect  to  the  amount  of  advancements  prop- 
erly chargeable  as  against  Mrs.  Edwards  or  her  children, 
I  think  there  ought  not  to  be  much  difficulty  on  the  proof 
as  now  presented.  There  is  no  proof  to  show,  nor  is  it 
pretended,  that  Joseph  Dilley  ever  advanced  to  Mrs.  Ed- 
wards, or  her  husband,  as  much  as  $10,000  at  any  one 
time.  The  note  for  $10,000  given  by  Edwards  and  wife 
to  Dilley,  is  found  from  the  evidence  to  have  been  given  in 
1873,  though  at  what  time  of  the  year  is  not  shown.  I 
think,  however,  it  is  but  rational  to  conclude,  that,  as  the 
note  was  given  for  a  consolidated  amount,  it  was  designed 
to  embrace,  and  did  in  fact  embrace,  all  advancements 
previously  made;  and  that  it  is  only  the  money  or  property 
shown  to  have  been  advanced  since  the  note  was  given, 
that  should  be  charged  in  addition  to  the  note.  I  am 
satisfied  that  both  the  Union  street  house,  and  the  For- 
sythe  farm,  are  erroneously  charged  against  Mrs.  Ed- 
wards. I  think  the  evidence,  and  especially  that  recently 
produced,  fully  warrants  the  conclusion  that  the  check  of 
Joseph  Dilley,  of  Oct.  8th,  1872,  for  $2,500,  was  given  for 
money  to  be  paid  on  the  Union  street  house,  and  that  that 
amount  was  embraced  in  the  subsequent  note  for  $10,000. 
And  as  to  the  Forsythe  farm,  that  would  seem  to  be  put 
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out  of  the  question,  by  the  release  produced,  tecitin^  the 
fact  that  Joseph  Dilley  had  taken  a  deed  for  the  farm, 
and  surrendered  to  Edwards  his  note,  and  releasing  the 
latter  from  all  further  obligation  in  regard  thereto. 

Then,  as  to  the  amount  charged  against  the  Everett 
children,  for  money  advanced  to  their  father.  To  say  the 
least  of  this  part  of  the  case,  it  is  exceedingly  unsatisfac- 
tory, in  regard  to  the  conclusion  reached  in  this  Court. 
There  were  ten  notes,  of  Dr.  Everett  to  Joseph  Dilley, 
produced,  three  of  which  were  made  prior  to  the  time  of 
Dr.  Everett's  marriage,  and  therefore  not  chargeable  to  the 
children.  The  seven  notes  made  after  his  marriage,  'at 
various  dates,  from  1844  to  1870,  amount  in  the  agregate 
to  about  $6,162,  exclusive  of  some  small  credits.  But  by 
the  opinion  of  the  majority  of  the  Court,  these  children 
of  Mrs.  Everett  are  to  be  charged  with  the  sum  of  $29,511 ; 
and  this  upon  testimony  that  I  cannot  but  regard  as  of  the 
most  indefinite  and  unreliable  character. 

The  charge  of  this  large  amount,  which  virtually  strips 
these  children  of  their  entire  share  of  their  grandfather's 
estate,  is  made  upon  the  testimony  of  Mr.  Seiss,  who, 
after  the  lapse  of  something  more  than  thirteen  years,  un- 
dertakes to  state  his  recollection,  unaided  by  any  data 
whatever,  of  the  amount  of  the  series  of  notes  of  Dr. 
Everett  held  by  Mr.  Dilley.  He  says,  that  he  thinks  it 
was  in  1868,  that  Mr.  Joseph  Dilley  came  into  his  oflBce, 
and  laid  on  his  table  a  •bunch  of  notes,  and  requested  him 
to  look  at  them.  He  saw  that  they  were  notes  of  Dr.  Ev- 
erett, payable  to  Joseph  Dilley.  He  was  requested  by 
Mr.  Dilley  to  look  at  the  amount ;  and  upon  adding  them 
up  on  a  piece  of  paper  he  found  that,  without  interest, 
they  amounted  to  twenty-four  thousand  and  some  hundred 
dollars.  He  does  not  pretend  to  give  the  contents  of  the 
notes,  or  any  of  them.  He  gives  no  dates  or  amounts  of 
any  of  the  several  notes,  nor  what  number  of  notes  the 
bundle  contained ;  and  we  are  left  entirely  in   the   dark 
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as  to  whether  the  notes,  or  what  portion  of  them,  bore 
date  before  or  after  the  marriage  of  Dr.  Everett;  and 
there  is  not  the  slightest  intimation  in  regard  to  the  trans- 
actions in  which  these  notes  had  their  origin.  And  whether 
Mr.  Dilley  had  these  notes,  or  any  of  them,  at  the  time 
of  his  death,  there  is  not  an  iota  of  proof  to  show ;  and 
there  is  a  diflBculty  in  perceiving  a  motive  in  either  Bar- 
ney Dilley  or  Edwards  for  destroying  the  notes,  if  they 
had  been  in  existence.  If  this  were  a  suit  by  the  adminis- 
trator of  Joseph  Dilley  against  Dr.  Everett,  or  his  admin- 
istrator, to  recover  upon  these  notes,  it  would  be  simply 
ridiculous  to  contend  that  recovery  could  be  had  upon  the 
testimony  of  Seiss  alone,  as  set  out  in  the  record  before 
us;  and  yet  it  is  regarded  as  sufficient  to  charge  the  chil- 
dren of  Dr.  Everett  to  an  amount  that  deprives  them  of 
all  share  in  their  grandfather's  estate.  I  entirely  agree 
with  Judge  Hoffman,  who  decided  this  case  below,  in  his 
critical  analysis  of  the  testimony  of  Mr.  Seiss,  and  as  to 
its  vagueness,  and  utter  insufficiency  to  form  the  basis  of 
a  decree.  It  may  be  true  that  Dr.  Everett  had  received 
large  advancements,  as  much  as,  or  even  more  than,  the 
entire  share  of  his  wife  in  her  father's  estate.  But  the 
onus  of  proof  is  upon  those  who  allege  the  fact;  and 
the  proof  should  be  clear  and  definite  as  to  the  amount 
sought  to  be  charged,  and  that  it  is  properly  chargeable 
as  an  advancement  against  the  children,  leaving  nothing 
to  conjecture  or  mere  surmise.  This  is  no  less  the  dictate 
of  reason,  than  the  requirement  of  express  decision  made 
in  this  case,  when  here  on  a  former  appeal.  61  Md.j  603^ 
615-6.  But,  according  to  my  judgment,  the  proof  fails  in 
all  essential  particulars,  to  support  a  large  portion  of  the 
advancement  decreed  to  be  charged  against  the  children  of 
Mrs.  Edwards  and  the  children  of  Mrs.  Everett,  and  hence 
I  cannot  agree  in  the  conclusions  of  the  majority  of  the 
Court,  in  respect  to  those  amounts. 
(Filed  8th  April,  1886.) 
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1745,  ch.  9,  sec.  10.  Hespecting  the  right  to  improyements  made 
or  to  be  made  in  navigable  waters,  458. 

1825,  cb.  119.    Respecting  last  wills  and  testaments,  192. 

1881,  cb.  815.  Supplementary  to  an  Act  for  amending  and  re- 
ducing into  system  tbe  laws  and  regulations  con- 
cerning last  wills  and  testaments,  tbe  duties  of 
executors,  administrators  and  guardians,  and 
rigbts  of  orpbans,  and  otber  representatives  of 
deceased  persons,  107, 108. 

1833,  cb.  276.  Supplementary  to  an  Act  concerning  tbe  amend- 
ment of  judicial  proceedings,  109,  121. 

1852,  cb.  63.  For  tbe  amendment  of  tbe  law  in  criminal  cases, 
44. 

1862,  cb.  9.  Relating  to  tbe  insurance  of  tbe  life  of  tbe  bus- 
band  for  tbe  use  and  benefit  of  tbe  wife,  868, 870, 
514. 

1862,  cb.  49.  Relating  to  tbe  granting  of  licenses  to  traders, 
168. 

1862,  cb.  129.  To  define  and  protect  tbe  rigbts  of  owners  of 
lands  bounding  on  tbe  navigable  waters  of  tbis 
State,  and  to  prohibit  tbe  issuing  of  patents  for 
lands  covered  by  navigable  waters,  452. 

1862,  cb.  161.  Relating  to  devises  and  bequests,  and  tbe  con- 
struction of  words  importing  tbe  failure  of  issue, 
186, 191. 

1867,  cb.  829.    Providing  for  tbe  selection,  drawing  and  sum- 

moning of,  jurors  in  tbe  several  counties,  and  pre- 
scribing tbeir  qualification,  41, 45. 

1868,  cb.  471,  sec.  209.    Making  corporations  not  chartered  by 

tbe  laws  of  this  State,  but  transacting  business 
therein,  liable  to  suit  in  any  of  the  Courts  of  the 
State,  158. 
1868,  cb.  471,  sec.  211.  Authorizing  suits  to  be  brought  in  any 
Court  of  this  State,  or  before  a  justice  of  tbe 
peace,  against  any  corporation  not  incorporated 
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under  its  laws,  but  deemed  to  hold  and  exercise 
franchises  therein,  158. 

1870,  ch.  410.  Amending  the  Act  providing  for  the  selection, 
drawing  and  summoning,  of  jurors  in  the  several 
counties,  and  prescribing  their  qualification,  41, 
45. 

1872,  ch.  270.    Relating  to  husband  and  wife,  95,  96, 163. 

1872,  ch.  816.    Relating  to  appeals,  424,  425. 

1872,  ch.  425,  sec.  1.  Authorizing  the  Annapolis  and  Elkridge 
Railroad  Company  to  extend  its  road,  &c.,  202. 

1874,  ch.  94.  Allowing  the  striking  out  of  an  order  for  re- 
moval after  the  same  has  been  passed. 

1874,  ch.  218.  Relating  to  streets,  lanes  or  alleys  in  the  City  of 
Baltimore,  2,  6,  10, 11, 18. 

1876,  ch.  188.  Relating  to  the  sale  of  spirituous  or  fermented 
liquors  in  Caroline  County,  420,  421, 428. 

1878,  ch.  200.  Authorizing  the  issuing  of  policies  of  life  insur- 
ance in  this  State  for  the  benefit  of  the  wife, 
children,  dependent  relative,  or  creditor  upon 
the  life  of  any  person  in  this  State,  868,  870,  513, 
514. 

1878,  ch.  484,  sec.  40.  Empowering  the  City  Council  of  Cum- 
berland to  pass  ordinances,  68,  71. 

1 880,  ch.  107.  To  establish  a  new  election  district  in  Caroline 
County,  421,  422, 423. 

1880,  ch.  172,  sec.  18.  Relating  to  the  giving  of  undue  prefer- 
ences by  any  banker,  broker,  merchant,  manu- 
facturer or  trader,  being  insolvent  or  in  contem- 
plation of  insolvency,  880. 

1882,  ch.  265.  Amending  the  law  relating  to  husband  and  wife, 
168, 

1884,  ch.  295.    Relating  to  insolvents,  280,  285. 

1884,  ch.  470.  Relating  to  the  accounts  of  executors  and  admin- 
istrators, 517,  521,  522. 

1884,  ch.  518.  Relating  to  the  catching  or  taking  of  oysters  in 
the  waters  of  this  State,  28, 29,  80. 

ACTS  OF  ASSEMBLY,  CONSTRUCTION  OF. 

Under  the  Act  of  1878,  ch.  200,  a  voluntary  assignment  of  a  life 
policy  made  by  a  father  to  his  four  sons,  is  valid,  and  free, 
and  clear  of  all  claims  of  his  creditors.  EarMkaw^  Ex\  et  aX. 
V8,  SteiDort^  518. 

ALLUVION. 

See  Waters  and  Water-Courses. 
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AMENDMENT. 

See  Attachment,  5. 

Practice  ik  Equity,  2. 
Scire  Facias,  1. 

APPEAL. 

1.  A  Passenger  Railway  Company  negotiated  two  different  loans, 
and  for  their  security  executed  two  several  mortgages  or 
d6eds  of  trust,  of  all  its  property.  The  first  of  these  instru- 
ments was  executed  to  T.  as  trustee,  on  the  120th  of  July, 

1879,  to  secure  the  payment  of  a  loan  of  $100,000,  with 
interest,  for  which  coupon  bonds  were  issued  by  the  com- 
pany, the  interest  payable  semi-annually.  And  in  case  of 
default,  for  the  period  of  two  months,  in  the  payment  of 
either  interest  or  principal,  as  it  should  become  due,  the 
deed  provided  in  certain  contingency,  that  the  trustee 
should  take  charge  of  the  mortgaged  property  and  operate 
and  manage  the  road  to  the  best  advantage,  and  should  ap- 
propriate the  net  proceeds  arising  therefrom,  as  specified 
in  the  deed ;  or  the  trustee  might  sell  the  mortgaged  prop- 
erty under  a  decree  of  a  Court  of  equity.  The  second 
mortgage  or  deed  of  trust  of  the  same  property  was  exe- 
cuted by  the  company  to  H.  and  E.  on  the  5th  of  April, 

1880,  to  secure  a  further  loan  of  $75,000,  created  by  the 
issue  of  coupon  bonds,  the  interest  payable  semi-annually. 
This  mortgage  was  made,  by  express  terms,  subject  to  the 
preceding  mortgage  to  T.  and  it  also  provided,  in  a  cer- 
tain contingency,  for  a  sale  of  the  mortgaged  property. 
The  company  having  made  default  in  the  payment  of  the 
interest  due  on  the  second  mortgage  bonds,  the  trustees  in 
the  second  mortgage  filed  a  bill  on  the  15th  of  January, 
1888,  alleging  the  default  in  the  payment  of  interest  due 
on  the  second  mortgage  bonds,  and  the  insolvent  condi- 
tion of  the  company,  and  claimed  the  right  to  have  a 
decree  for  the  sale  of  the  mortgaged  property,  by  reason  of 
said  default.  They  also  asked  for  the  appointment  of  re- 
ceivers to  take  charge  of  the  property,  and  operate  the  road 
under  the  authority  of  the  Court,  until  a  decree  was  had. 
Neither  the  trustee  nor  the  holders  of  the  bonds  under  the 
first  mortgage  were  made  parties.  Answers  of  the  company 
and  of  other  defendants  were  filed,  and  an  order  was  passed 
appointing  H.  and  S.  receivers  to  take  charge  of  the  entire 
property.  T.  the  trustee  in  the  first  mortgage,  and  on  be- 
half of  the  first  mortgage  bondholders,  was  admitted  on 
petition  as  a  party  defendant,  and  thereupon  filed  a  cross- 
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bill  against  the  parties  to  the  original  bill,  charging  de- 
fault in  the  company  in  the  redemption  of  the- interest  cou- 
pons to  the  first  mortgage  bonds ;  and  praying  that  the  en- 
tire property  should  be  sold  and  the  proceeds  distributed 
according  to  the  rights  and  priorities  of  all  parties  con- 
cerned. Answers  were  filed  to  the  cross-bill  by  several  of 
the  defendants.  After  further  proceedings,  the  Court  or- 
dered a  sale  to  be  made  under  the  second  mortgage  by  H., 
K.  and  S.  trusteees  appointed  for  that  purpose,  the  sale  to 
be  made,  however,  subject  to  the  rights  of  the  parties  under 
the  first  mortgage.  Under  this  order  no  sale  was  effected. 
On  the  petition  of  the  receivers  S.  and  H.  an  interlocutory 
order  was  passed  on  the  11th  of  May,  1883,  directing  them 
to  make  sale  of  all  the  property,  free,  clear,  and  discharged 
of  all  claim  of  the  parties  to  the  proceedings.  The  prop- 
erty was  accordingly  offered  by  the  receivers  and  was  struck 
off  to  a  purchaser  at  $88,600.  On  exceptions,  the  sale  was 
rejected  by  the  Court.  On  the  application  of  T.  the  Court 
passed  another  interlocutory  order  of  sale,  at  the  same  time 
rescinding  the  previous  order  of  the  11th  of  May,  1883,  and 
appointed  K.  and  S.  trustees  to  make  the  sale,  the  same  to 
be  made  free,  clear,  and  discharged  of  both  mortgages. 
These  trustees  offered  the  property  and  received  a  bid  of 
$106,000  and  so  reported  to  the  Court ;  but  upon  exception, 
this  sale  was  also  rejected  by  the  Court.  Subsequently  a 
decree,  professing  to  be  a  final  decree,  was  passed,  by  which 
all  previous  orders  of  sale  were  rescinded ;  and  the  Court 
thereupon  proceeded  "to  adjudicate  and  determine  the  case 
presented  by  the  bill  filed  on  the  15th  of  January,  1888, 
by  H.  and  K.  trustees  under  the  second  jnortgage  from  the 
defendant  company ;  ^'  and,  among  other  things,  decreed  a 
sale  of  the  mortgaged  property,  subject,  however,  by  express 
provision,  to  the  first  mortgage  and  all  debts  secured 
thereby.  H.  one  of  the  trustees  in  the  second  mortgage 
having  resigned,  S.  was  associated  with  K.  the  other  trus- 
tee to  make  sale.  The  sale  was  made  under  this  decree  for 
the  sum  of  $6000,  and  was  finally  ratified  by  the  Court 
Afler  the  sale  was  ratified,  the  receivers  made  their  report, 
showing  their  receipts  and  disbursements,  and  prayed  to  be 
allowed  such  compensation  for  their  services  as  the  Court 
might  deem  proper.  Application  for  the  allowance  of  coun- 
sel fees  was  also  filed.  The  Court,  by  its  order  of  the  3rd 
of  July,  1884,  ratified  the  receivers'  report,  and  directed  the 
allowance  of  certain  counsel  fees ;  .and  in  the  next  place. 
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**  that  there  be  allowed  to  S.,  K.  and  H.,  in  their  regpeetive 
eapaeitiei  as  reeewers  and  trusteei^  in  lieu  of  aU  other  commii- 
iians  to  them,  or  any  of  them,  eight  per  cent,  on  the  gross 
amount  expended,  disbursed  or  incurred  by  said  receivers, 
*  ♦  ♦  *  and  eight  per  cent  upon  the  sura  of  $106,000, 
ths  amount  of  the  first  mortgage  debt,  and  intertit  thereon,  tub- 
jeet  to  which  the  $aid  property  woe  $old  by  the  trustees  under  the 
final  decree  in  this  com^  The  proceedings  were  then  re- 
ferred to  the  auditor,  with  directions  to  audit  the  purchase 
money  to  the  allowances  specified,  and  to  report  the  defi- 
ciency, if  any,  the  same  to  be  charged  to,  and  paid  by,^he 
first  mortgage  bondholders.  Under  this  order  the  auditor 
allowed  on  the  receivers^  disbursements  of  $16,479.60,  and 
on  the  amount  of  the  first  mortgage  bonds,  principal  and 
interest,  $106,000,  a  sum  total  of  $9,798.86,  for  commis- 
sions to  the  receivers  and  trustees.  This  amount,  together 
with  counsel  fees,  ta^es,  costs  and  charges,  and  reimburse- 
ment to  receivers  allowed,  made  an  aggregate  of  $19,727.80 ; 
and  after  applying  the  $6000,  the  amount  realized  from  the 
sale  of  the  property,  there  remained  a  deficiency  of  $18,927.80, 
to  be  assessed  to  the  first  mortgage  bonds  according  to  the 
order  of  the  Court  To  the  report  of  the  auditor,  H.  in  his 
own  right  as  a  first  mortgage  bondholder,  and  as  one  of  the 
receivers,  excepted,  both^  as  to  the  amount  allowed  and  the 
manner  of  allowing  the  commissions ;  but  the  Court  over- 
ruled the  exceptions,  an^  by  its  final  order  or  decree  of 
the  80th  of  December,  1884,  to  meet  the  deficiency  of 
$18,927.80,  ordered  and  directed  T.  as  trustee  for  the  first 
mortgage  bondholders,  to  collect  from  each  of  said  bond- 
holders mentioned  in  the  auditor^s  report,  the  amounts 
assessed  against  them  respectively,  and  to  bring  the  same 
into  Court  by  a  certain  day ;  and  upon  failure  of  the  said 
first  mortgage  bondholders  to  pay  such  assessments,  or  upon 
failure  of  T.  to  pay  the  same  into  Court  by  the  day  named, 
then  T.  as  trustee  should  make  public  sale  of  the  first  mort- 
gage bonded  debt  and  security,  and  upon  making  the  sale 
to  convey  the  mortgage  and  mortgage  debt  to  thapurchaser. 
On  appeal  from  this  order  by  T.  and  H.,  it  was  Held  : 
1st  That  the  appeals  were  rightfully  taken  from  the  order 

or  decree  of  the  80th  of  December,  1884,  which  was 

the  eflfective  one,  and  not  from  the  preceding  order  of 

the  8rd  of  July,  1884. 
2nd.* That  the  appeal  of  T.  must  be  considered  as  taken 

by  him  as  trustee,  representing  the  first  mortgage  bond- 
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holders,  it  being  in  the  character  of  such  trustee  that  he 
was  a  party  to  the  proceedings,  and  the  decree  against 
him,  from  which  the  appeal  was  taken,  was  made. 

8rd.  That  H.  was  in  a  position  to  enable  him  to  appeal; 
for  while  the  decree  was  in  his  favor  in  the  amount  of 
commissions  and  reimbursement  allowed,  yet,  as  a  first 
mortgage  bondholder,  he  or  his  firm  would  have  to  pay, 
over  and  above  his  share  of  the  commissions,  a  large 
sum  towards  paying  the  commissions  to  his  co-re- 
ceivers, and  to  the  trustees  making  the  sale. 
^  4th.  That  the  allowance  of  commissions  in  the  combined 

or  collective  form,  was  not  justified  by  the  practice  in 
this  State. 

5th.  That  the  trustees  who  made  the  sale  were  entitled  to 
the  established  rate  of  commissions  on  the  proceeds  of 
sale,  and  nothing  more. 

6th.  That  the  rule  for  compensating  receivers  is  not  of 
the  same  invariable  character  as  that  governing  in  the 
case  of  trustees ;  but  the  allowance  to  receivers  of  in- 
solvent corporations  or  private  partnerships,  in  all 
cases  not  attended  with  peculiar  circumstances  requir- 
ing an  augmentation,  should  be  regulated  by  analogy, 
as  near  as  possible,  to  the  rate  of  commissions  allowed 
to  guardians  and  trustees  for  the  perfomutnce  of  like  or 
kindred  services.  And  whatever  rate  of  compensation 
under  this  rule,  may  be  allowed,  the  order  making  the 
allowance  should  be  definite,  that  it  may  not  be  doubt- 
ful upon  what  basis  or  for  what  services  the  particular 
allowance  is  made. 

7th.  That  as  the  receivers  were  appointed  solely  at  the 
instance  and  for  the  benefit  of  the  second  mortgage 
bondholders,  and  the  trustees  who  sold  the  property 
were  appointed  to  sell  exclusively  for  the  same  parties, 
and  not  for  the  benefit  of  the  first  mortgage  bond- 
holders, upon  no  principle  of  justice  or  reason  could  the 
first  mortgage  bondholders  be  assessed  to  pay  the  com- 

^  missions  and  other  expenses  allowed,  or  any  part  of 
them,  to  such  receivers  and  trustees. 

8th.  That  for  any  costs  that  may  have  been  incurred  by 
reason  of  the  filing  of  the  cross-bill  by  T.,  and  for  any 
proper  proportion  of  the  expenses  incurred  in  the  abor- 
tive efi'orts  to  sell  the  property  for  the  common  benefit 
of  both  sets  of  mortgage  bondholders,  T.  as  trustee  was 


Digitized  by  VjOOQIC 


INDEX.  621 

APPEAL.— Continued, 

chargeable,  bnt  not  for  the  commissions  and*  amounts 
to  indemnify  the  receivers. 
9th.  That  if  the  fund  in  Court  be  not  sufficient  to  afford 
adequate  compensation  and  indemnity  to  the  receivers, 
the  parties  at  whose  instance  they  were  put  upon  the 
property,  should  be  required  to  provide  the  means  of 
payment.  Tome  and  ITambleton  vs.  King  and  Stirling,  <fec. 
166. 

2.  No  appeal  lies  from  an  order  of  a  Court  of  equity  dismissing 

a  petition  for  a  rehearing.    Zimmer,  <Sx.  vs.  Miller,  296. 

3.  A  ruling  of  the  Court  below  in  an  equity  proceeding,  must,  in 

order  to  form  the  proper  basis  for  an  appeal,  be  so  far  final 
as  to  determine  and  conclude  the  rights  involved  in  the 
action,  or  to  deny  to  the  party  who  seeks  redress  by  an 
appeal  "  the  means  of  further  prosecuting  or  defending  the 
suit  in  the  Court  of  original  jurisdiction."  Wa/oerly  Mutual 
and  Perm.  Land,  Loan  and  Build.  Asso.  vs.  Buck,  888. 

4.  An  appeal  lies  from  an  order  passed  in  a  proceeding  for  the 

foreclosure  of  a  mortgage,  which  determines  that  the  plain- 
tiff is  not  entitled  to  the  relief  prayed  for  in  its  bill  of  com- 
plaint, and  directs  the  auditor  to  state  an  account  simply 
as  between  debtor  and  creditor,    lb. 

5.  Where  after  the  trial  of  a  case  in  the  lower  Court,  and  entry 

of  judgment,  the  plaintiff  dies,  and  an  appeal  is  taken  by 
the  defendant,  the  same  will  be  dismissed,  though  taken 
within  the  time  limited  by  law,  there  being  no  living  party 
to  the  record  against  whom  the  appeal  could  be  prayed. 
Hopper  vs.  Jones,  578. 

6.  Nearly  two  years  after  the  obtention  of  a  judgment  in  the 

Court  below,  the  administrator  d.  h.  n.  of  the  plaintiff  appeared 
to  the  case  and  sued  out  a  scire  facias  against  the  defendant 
to  revive  the  judgment,  and  obtained  a  fiat.    On  a  second 
appeal  by  the  defendant  from  the  original  judgment,  more 
than  two  years  from  the  date  thereof,  a  previous  appeal  there- 
from having  been  dismissed  for  the  reason  that  the  appeal 
was  prayed  against  a  dead  man,  the  appellee  having  died 
between  the  date  of  the  judgment  and  the  entry  of  the  appeal, 
it  was  Held  : 
Ist  That  the  appeal  was  taken  too  late,  as  the  law  then 
required  that  an  appeal  must  be  taken  within  nine 
.  months  from  the  date  of  the  judgment,  and  not  after- 
wards. 
2nd.  That  the  death  of  the  appellee,  the  original  plaintiff, 
did  not  suspend  the  running  of  the  time  within  which 
the  appeal  should  have  been  taken.    Ih. 
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See  ORDcmAL  Law,  11, 12. 

CoUKTfl. 

Dbbds,  2. 
Injunction,  6. 
Obfhans'  Court,  2. 
Practice  in  Equity,  2. 

ARBITRATION  AND  AWARD. 
See  Courts. 

ASSESSMENT. 

See  Vendor  and  Purchaser,  1,  2. 

ASSIGNMENT. 

See  Acts  op  Assbmblt,  Construction  of. 

ASSIGNMENT  FOR  BENEFIT  OF- CREDITORS. 

The  reservation  in  a  deed  for  the  benefit  of  creditors,  of  a  ret- 
sonable  fee  for  the  preparation  of  the  deed,  is  such  a  pref- 
erence as  is  forbidden  by  the  Insolvent  Act  of  1884,  ch. 
295,  and  avoids  the  deed.  Wolfsheimer  t$,  Rmnvt  and 
Langford,  280. 

ASSUMPSIT. 

It  was  agreed  between  A.  and  B.  that  for  certain  valuable  con- 
siderations, B.  would  buy  a  house  and  lot  for  A.  and  permit 
him  to  occupy  it ;  and  if  A.  could  obtain  a  larger  price  than 
3.  paid  for  it,  B.  would  pay  to  A.  what  might  be  obtained 
for  it  over  and  above  the  original  purchase  money.  The  con- 
sideration on  the  part  of  A.  was  that  he  gave  a  note  for  $150, 
because  of  an  old  debt  of  $125  which  he  owed  B.,  and  he 
agreed  to  pay  him  annually  the  interest  on  the  purchase 
money  of  the  house  and  lot,  and  all  taxes,  insurance  and 
ground  rent  thereon,  and  agreed  to  keep  the  house  in  good 
repair.  A.  paid  the  note  and  all  interest  due  on  it,  and  per- 
formed all  the  other  stipulations  of  his  agreement  The 
house  and  lot  cost  $1465,  and  were  sold  at  the  request  of  A. 
for  the  sum  of  $1700,  by  B.  who  received  the  purchase  money, 
and  thereupon  agreed  to  pay  A.  the  sum  of  $285,  and  after- 
wards, on  various  occasions,  promised  to  pay  the  same.  In 
an  action  by  A.  against  the  executors  of  B.  to  recover  the 
sum  of  $285,  it  was  Held  : 
That  the  payment  of  the  note  of  $150,  by  the  plaintiff  at 
the  request  of  the  defendants'  testator,  and  the  perform- 
ance of  the  other  considerations  by  him,  were  sufficient 
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to  support  the  promise  made  by  the  testator  to  pay  the 
$285.    Pool  v$,  Homer  and  Condon,  Ex'rs,  181. 
See  CONTRACT,  1,2. 

ATTACHMENT. 

1.  In  an  attachment  on  warrant,  the  certificate  of  the  justice 

of  the  peace  stated  that  the  attaching  creditor  made  affi- 
davit that  his  debtor  was  indebted  to  him  *'  in  the  full  and 

just  sum  of  five  thousand  and  five  hundred  " ,  omitting 

the  word  "<foZZor«;"  but  the  warrant  issued  by  the  same 
justice,  authorized  an  attachment,  to  issue  for  the  **sum  of. 
five  thousand  and  five  hundred  dollars,  current  money,  in 
the  said  affidavit  specified.''    Held  : 
That  the  omission  of  the  word  "  dollars  "  in  the  certificate 
of  the  affidavit,  was  supplied  by  the  warrant,  and  that 
such  omission  should  be  treated  as  a  clerical  misprision. 
De  Bebian,  et  al.  vs.  Oola,  262. 

2.  A  bill  of  exchange  or  promissory  note  written  in  a  foreign 

language,  constitutes  as  good  a  cause  of  action  or  evidence 
of  debt,  to  be  produced  by  an  attaching  creditor  before  the 
justice  of  the  peace,  at  the  time  he  makes  his  affidavit,  as 
if  such  bill  or  note  was  written  in  English.  Ih. 
8.  Such  bill  or  note  need  not  be  accompanied  by  a  translation 
at  the  time  of  producing  it  before  the  justice.  All  that  the 
law  requires  is  that  the  note  or  evidence  of  debt  upon  which 
the  debtor  is  indebted,  should  be  produced  before  the  justice. 
This  requirement  is  fulfilled  by  the  production  of  a  note 
written  in  a  foreign  language.    Ih. 

4.  It  is  time  enough  at  the  trial,  to  offer  proof  of  the  translation 

of  such  bill  or  note.    Ih. 

5.  A  declaration  filed  in  the  short  note  case  can  be  amended. 

The  statute  authorizing  amendments  includes  declarations 
in  attachments.    Ih. 

6.  M.,  the  Italian  Consul  at  Baltimore,  borrowed  certain  sums  of 

money  from  G.  and  gave  him  notes  for  the  same,  affixing  to 
the  notes  the  official  seal  of  the  Italian  Consulate.    Held: 
That  such  notes  were  not  sealed  instruments  in  the  legal 
acceptation  of  that  term.    Ih. 

7.  To  one  of  the  notes  so  given,  M.  prefixed  to  his  signature  the 

term,  "  The  Vice-Consul  of  Italy."    Held  : 
That  this  addition  was  a  mere  descriptio  persona,  and  did 
not  change  the  character   of  the  transaction,  which 
was  simply  a  personal  contract  between  M.  and  G.     Ih. 
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AUCTION  AND  AUCTIONEER. 

Where  a  sale  is  made  by  an  auctioneer,  and  the  name  of  the 
owner  of  the  property  sold  is  not  disclosed,  and  the  same 
is  afterwards  claimed  by  a  superior  title,  the  purchaser  may, 
in  an  action  for  money  had  and  received,  recover  the  pur- 
chase money  of  the  auctioneer.  SeemuUer  d  Co,  v$.  Fuehij 
317. 

BALTIMORE  CITY. 

See  Municipal  Corporations. 

BENEVOLENT  ASSOCIATION. 

1.  Certain  persons  were  incorporated  for  the  purpose  of  establish- 

ing and  maintaining  an  institution. wherein  aged  people  of 
both  sexes  of  good  moral  character,  under  such  conditions 
and  rules  as  might  be  prescribed  by  the  constitution  and 
by-laws  of  the  corporation,  might  find  an  asylum.    One  of 
the  conditions  of  admission  into  the  institution,  besides  the 
payment  of  the  stipulated  entrance  fee,  was  that  the  appli- 
cant should  transfer  to  the  institution  all  property  or  income 
of  any  kind  which  he  might  have.    Held  : 
That  such  condition  was  neither  vUra  tnres^  nor  against 
public  policy.     Oeneral  German  Aged  People's  Borne  w. 
Hammerbacker^  et  oL,  595. 

2.  Z.,  an  applicant  for  admission  into  the  institution  knowing 

the  conditions  of  admission,  and  assenting  thereto,  having 
declared  in  writing,  that  he  had  no  property  other  than  the 
sum  of  $800,  the  amount  of  his  entrance  fee,  was  received 
into  the  institution  without  a  conveyance  of  his  property  as 
provided  in  the  constitution.     He  remained  in  the  Home 
until  he  died.    After  his  death,  it  was  discovered  that  at 
the  time  of  his  application,  he  had  some  $1200  in  money 
and  notes.    In  a  contest  between  the  Home  and  the  ad- 
ministrators of  Z.,  it  was  Hbld  : 
1st.  That  the  deceased  had  perpetrated  a  fraud  upon  the 
Home  in  securing  his  admission  without  a  legal  convey- 
ance of  his  property. 
2nd.  That  the  institution  having  no  remedy  at  law,  was 
entitled  to  relief  in  equity,  against  the  administrators  of 
the  deceased.    Ih. 

BONDHOLDERS. 

See  Corporations,  6. 

BOUNDARY. 
See  Deeds,  1. 
Trespass. 
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BUILDING  AND   LOAN  ASSOCIATIONS. 

'  1.  By  the  terms  of  a  building  association  mortgage  weekly  pay- 
ments on  a  loan  were  required  to  be  made,  which  amounted 
to  more  than  six  per  cent.,  the  rate  of  interest  fixed  by 
statute.    The  phraseology  of  the  mortgage  indicated  that 
such  payments  were  for  interest,  expenses,  &c.    Hbld  : 
That  the  transaction  was  tainted  with  usury;   and  the 
combination  of  interest  with  other  payments  was  eva- 
sive  and  intended  to  avoid  the  operation  of  the  statute. 
Waverly  Mutual  and  Perm,  Land^  Loan  and  Build,  Asso, 
V8,  Bucky  338. 
2.  A.  and  B.  members  of  a  building  association  holding  four 
shares  of  its  capital  stock,  obtained  an  advance  of  six  hun- 
dred dollars  from  the  association,  that  being  the  par  value 
of  their  shares;   and  delivered  to  the  association  a  mort- 
gage of  real  estate  as  security  for  the  payment  of  twenty- 
five  cents  every  week  upon  each  of  said  four  shares  of  stock, 
until  such  weekly  payments  increased  by  the  mortgagors' 
proportional  part  of  the  profits  accruing  from  the  trans- 
action of  the  business  of  the  association  should  aggregate  a 
sum  equal  to  the  amount  of  the  loan.    The  mortgage  also 
provided  for  the  payment  of  a  weekly  sum  of  twenty-five 
cents  on  each  $150,  advanced  for  interest  and  expenses,  with 
a  reduction  of  twenty-five  cents  in  the  weekly  interest  upon 
each  payment  of  $150  in  dues.    Subsequently  the  associa- 
tion, without  the  consent  of  A.  and  B.  resolved  to  close  its 
afifairs,  and  practically  suspended  business.    Thereupon  A. 
and  B.  refused  to  make  further  payments.    On  a  bill  filed  by 
the  association  against  A.  and  B.  for  the  foreclosure  of  the 
mortgage,  it  was  Held  : 

1st.  That  a  condition  had  been  created  by  the  action  of 
the  association  which  was  tantamount  to  a  dissolution; 
and  the  mortgagors  were  released  from  the  peculiar  obli- 
gations created  by  the  articles  of  the  association  or  by 
the  mortgage,  and  the  existing  relation  between  the 
parties  was  that  of  debtor  and  creditor. 
2nd.  That  in  such  «vent  equity  would  not  sanction  the 
retention  by  the  mortgagors  of  the  sum  of  money  ob- 
tained from  the  mortgagee,  but  would  enforce  its  repay- 
ment with  interest. 
8rd.  That  A.  and  B.  were  to  be  treated  simply  as  mort- 
gagors, and  were  entitled  to  have  the  mortgage  released 
.  upon  payment  of  the  sum  justly  due. 
4th.  That  in  stating  the  account  they  ought  to  be  allowed 
not  only  for  the  sums  paid  by  them  as  weekly  dues,  but 
40  V.  64. 
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also  for  what  they  paid  as  interest ;  while  they  were  to 
be  charged  interest,  at  the  rate  of  six  per  cent  per 
annum,  on  the  sums  advanced  by  the  association,  and 
so,  from  time  to  time,  on  the  balance  of  such  sums,  after 
deducting  therefrom  the  moneys  paid  by  them  for 
weekly  dues  and  interest.    11, 

BURDEN  OF  PROOF. 

See  Fraud  and  Fraudulent  Conveyances,  2,  3. 

CIRCUIT   COURT. 
8ee  Courts. 

CODE  OF  PUBLIC  LOCAL   LAWS. 

Art.  4,  Sec.  885.  Empowering  the  Mayor  and  City  Council  of 
Baltimore  to  pave  and  keep  in  repair  all  neces- 
sary drains  and  sewers,  <&c.,  491,  495. 

Art.  4,  Sec.  848.  Providing  that  a  tenant  for  ninety-nine 
years,  or  for  ninety-nine  years  renewable  for 
ever,  and  the  executor  or  administrator  of  such 
tenant,  and  a  mortgagee  in  possession,  shall  be 
deemed  and  taken  as  an  owner  for  the  purpose 
of  laying  and  collecting  the  tax  for  repaving 
streets,  <&c.,  in  the  City  of  Baltimore,  13. 

CODE  OF  PUBLIC  GENERAL  LAWS. 

Art.  2,  Sec.  9.  Respecting  the  making  of  new  parties  to  a 
case  pending  in  the  Court  of  Appeals,  where 
either  of  the  parties  to  the  appeal  or  writ  of 
error  dies,  581. 

Art.  5,  Sec  20.  Limiting  the  time  within  which  an  appeal 
shall  be  allowed  from  any  final  decree,  or  order 
in  the  nature  of  a  final  decree,  passed  by  a 
Court  of  equity,  842. 

Art.  5,  Sec.  44.  Respecting  an  appeal  from  the  Orphans^ 
Court  to  the  Circuit  Court  for  the  county,  or 
Superior  Court  of  Baltimore  City,  258, 260. 

Art.  45,  Sec.  8.  Authorizing  a  married  woman  to  have  in- 
sured for  her  sole  use  the  life  of  her  husband, 
870. 

Art,  47,  Sec.  19.  Providing  when  the  estate  of  an  intestate 
shall  descend  to  the  brothers  and  sisters  of 
such  intestate  of  the  whole  blood,  and  their 
descendants  in  equal  degree  equally,  75,  84. 

Art.  48,  Sec  7.  Respecting  the  confession  of  a  judgment,  and 
a  conveyance  or  assignment,  made  by  an  insol- 
vent for  the  purpose  of  defrauding  his  credi- 
tors, 378,  880. 
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Art.  72,  Secs.  15,  16, 17.  Hespecting  the  sale,  assignment  or 
transfer  of  property  or  effects  by  a  partaiership 
when  insolvent,  or  in  contemplation  of  insol- 
vency, 487. 

Abt.  75,  Sec.  22,  Sub-Sec.  24.  Prescribing  the  form  of  the 
declaration  in  a  suit  brought  upon  a  promise 
by  the  defendant  to  pay  in  consideration  of 
forbearance  by  the  plaintiff  to  sue  a  third 
party,  285. 

Art.  77,  Sec.  1.  Making  railroad  companies  responsible  for 
injuries  to  stock,  or  by  fire,  62,  60. 

Art.  93,  Secs.  1,  2,  8.  Kelating  to  the  rendition  of  accounts  in 
the  administration  of  the  estates  of  decedents, 
411. 

Art.  93,  Sec.  16.  Requiring  a  person  applying  for  administra- 
tion upon  a  decedent's  estate,  to  prove  that  he 
died  intestate,  unless  the  same  be  notorious, 
551. 

Art.  93,  Sec.  18.  Giving  the  Orphans'  Court  discretion  to 
grant  letters  of  administration  to  the  widow  or 
child  of  the  intestate,  362. 

Art.  93,  Sec.  19.  Giving  preference  to  the  widow  in  granting 
letters  of  administration,  where  there  is  no 
child,  362. 

Art.  93,  Sec.  20.  Giving  preference  to  the  father  of  the  intes- 
tate, in  granting  letters  of  administration,  if 
there  be  neither  widow,  nor  child  nor  grand- 
child, 362. 

Art.  98,  Sec.  33.  Making  it  unnecessary  to  give  notice  to  a 
party  entitled  to  administration  if  he  be  out  of 
the  State,  362. 

Art.  93,  Sec.  36.  Providing  for  the  granting  of  letters  testa- 
mentary, where  after  letters  of  administration 
shall  have  been  granted,  a  will  for  the  dis- 
position of  the  personal  estate  of  the  deceased, 
shall  be  proved  according  to  law,  551. 

Art.  93,  Sec.  101.  Providing  that  the  order  of  the  Orphans' 
Court  or  register  of  wills,  that  an  account  or 
claim  will  pass  when  paid,  shall  not  be  final 
or  conclusive,  413. 

Art.  93,  Sec.  131.  Providing  when  collateral  relations  shall 
take  the  estate  of  an  intestate,  82. 

Art.  98,  Secs.  225,  239,  241.  Making  provision  for  proceeding 
against  delinquent  administrators  or  co-admin- 
istrators in  the  Orphans'  Court,  158,  161. 
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Art.  93,  Skc.  243.  Making  it  the  duty  of  the  Orphans'  Court 
when  it  shall  revoke  any  letters  testamentary^ 
or  of  administration,  and  there  be  no  remain- 
ing executor  or  administrator,  to  appoint  a 
new  administrator,  106, 107. 

Art.  93,  Skc.  275.  Authorizing  the  Orphans'  Court,  where  any 
executor  or  administrator  shall  sell  or  remove 
any  property  without  its  order,  to  revoke  hia 
letters  as  soon  as  they  are  satisfied  of  such  sale 
or  removal  having  taken  place,  and  appoint  an 
administrator,  411. 

Art.  93,  Sec  305.  Respecting  the  estate  to  be  taken  by  a  de- 
visee of  lands  or  real  property,  where  no  words 
of  perpetuity  or  limitation  are  used  in  the  de- 
vise, 192. 

Art,  93,  Secs.  816,  817.    Respecting  the  probate  of  wills,  558. 

Art.  98,  Sec  820.  Allowing  a  re-examination  and  re-hearing 
in  respect  of  a  will  or  codicil,  where  the  same 
has  been  probated  without  contest,  106,  658. 

COMMISSIONS. 
See  Appeal. 

Executors  and  Administrators,  17, 18. 

CONSIDERATION. 
See  Contract. 
Deeds,  6. 
Vendor's  Lien,  1,  2. 

CONSTITUTIONAL   LAW. 

See  Municipal  Corporations,  1. 

CONSTRUCTION. 
See  Deeds,  1. 
Trespass. 

CONTRACT. 

1.  In  an  action  by  A  against  B.  on  a  promise  by  the  latter  to 

pay  the  debt  of  C.  in  consideration  of  A's  forbearance  to  sue 
C,  it  is  necessary  to  prove  a  subsisting  honafde  claim  against 
C.  which  the  plaintiff  was  about  to  sue  for,  in  order  to  lay  a 
foundation  for  the  defendant's  promise.  And  evidence  of  an 
admission  by  C.  that  he  owed  tiie  plaintiff  the  amount 
claimed,  or  something  in  that  neighborhood,  is  proper  to  go 
to  the  jury  by  way  of  establishing  such  claim.  Bowen  m. 
Tipton,  275. 

2.  A.  having  a  lonaflde  claim  against  C.  placed  it  in  the  hands 

of  an  attorney  for  collection,  who  exhibited  it  both  to  C. 
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and  to  B.,  his  father,  and  informed  them  of  the  consequences 
of  the  suit  which  he  was  instructed  to  institute.  After  this 
information,  B.  obtained  a  bill  of  sale  from  his  son  of  all  his 
property,  and  upon  being  told  by  A.  that  "he  was  going  to 
send  the  sheriff  up  that  day;  that  he  was  not  going  to  stop 
for  that  bill  of  sale,  it  was  all  a  fraud,"  he  replied,  "  you 
keep  quiet  and  you  will  have  your  money,  I  guess  I  am 
worth  it"  A.  relying  on  the  promise  of  B.  left  him,  and 
called  immediately  at  his  attorney's  and  stopped  further  pro- 
ceedings.   Held  : 

That  the  forbearance  to  sue  constituted  a  sufficient  con- 
sideration for  the  promise  by  B.,  and  A.  was  entitled  to 
recover  in  an  action  against  B.    lb. 
3.  A  proposal  by  one  partner  to  assume  a  debt  due  the  firm  by  an 
insolvent,  provided  the  goods,  by  the  consignment  of  which 
the  debt  was  incurred,  were  charged  to  him  at  cost  prices, 
cannot  be  enforced  as  a  contract,  it  not  having  been  accepted, 
and  being  without  consideration.    Forster  m.  Ulman,  et  al.j 
523. 

CONVERSION. 

1.  The  well  established  equity  rule  that  land  is  to  be  considered 

as  converted  into  money,  even  anterior  to  a  sale,  where  a 
sale  has  been  directed,  applies  only  where  there  is  an  im- 
perative and  unequivocal  direction  to  sell ;  and  when  the 
power  to  sell  requires  the  consent  of  the  parties  interested, 
there  is  no  conversion  until  such  consent  is  given.  Keller ^ 
et  al.  vs.  Harper  J  et  al.,  74. 

2.  Where  the  sale  is  dependent  upon  a  contingency,  the  transmu- 

tation does  not  take  place  until  the  contingency  has 
happened.    1  b. 

3.  J.  K.  died  in  1850,  leaving  a  will  and  codicil,  which  were 

duly  admitted  to  probate.  The  testator  by  his  will  gave  to 
his  wife  all  of  his  estate  for  her  life,  or  during  her  widowhood. 
He  further  declared,  **  my  will  further  is,  and  I  do  hereby 
order  and  direct,  that  the  whole  of  my  estate,  both  real  and 
personal,  or  the  proceeds  arising  from  the  sale  thereof,  shall 
be  equally  divided  amongst  all  of  my  children,  or  their 
heirs,  share  and  share  alike,  excepting  my  unfortunate  son 
Jacob,  who  I  hereby  give  and  bequeath  two  shares  or  parts 
of  all  my  estate  instead  of  one  ♦»**♦.  He  authorized 
his  executors  to  sell  during  the  life-time  of  the  widow,  with 
her  consent,  any  part  of  .the  estate.  He  finally  provided, 
**  my  will  further  is,  and  I  do  hereby  order  and  direct,  that 
after  the  death  of  my  wife,  or  should  she  again  marry, 
whichever  event  may  first  happen,  and  as  soon  thereafter  as 


Digitized  by  VjOOQIC 


630  INDEX. 

CONVERSION.— (7(w<mt^. 

can  be  lawfully  done,  my  executors,  or  a  majority  of  them 
shall  sell  and  dispose  of  all  my  real  estate  not  otherwise 
disposed  of,  at  public  or  private  sale,  as  to  them  shall  seem 
best,    ♦♦**♦♦    j^jj^  ^jjg  money  or  proceeds  arising^ 
from  such  sale  or  sales  shall  form  and  be  a  part  of  my 
estate  generally,  for  distribution  amongst  all  of  my  children, 
or  their  heirs,  according  to  the  provisions  contained  in  this 
my  last  will  and  testament."    *    ♦    »    ♦    ♦    The  testator 
during  his  life  had  married  twice.    By  the  first  marriage  be 
had  two  children,  and  by  the  second,  six.    The  children  of 
the  first  marriage  were  daughters.     One   married  James 
Harkey,  and  the  other  Richard  Harper.    The  testator's  wife 
survived  him.     Mrs.  Harkey  died  intestate,  and  without 
issue  in  the  year  1852  or  1858,  and  her  husband  died  a  few 
years  later,  and  prior  to  the  decease  of  the  widow  of  the 
testator.    Mrs.  Harper  died  leaving  as  her  heirs-at-law,  two 
children,  R.  X.  H.  and  0.  S.    The  husband  of  Mrs.  Harper 
also  died.    The  widow  of  the  testator  died  in  January, 
1880.     After  the  death  of  Mrs.  Harkey,  some  of  the  real 
estate  was  sold  by  the  executors,  with  the  assent  of  the 
widow,  and  after  the  death  of  the  latter,  the  residue  was 
sold  by  the  administrator  de  honU  non  with  the  will  an- 
nexed.   Upon  a  bill  filed  by  the  administrator  to  procure 
a  proper  construction  of  the  will  of  the  testator,  it  was  Held  : 
Ist.  That  under  the  provisions  of  the  will  of  J.  K,  his  real 
estate  was  not  converted  into  personalty  from  the  date 
of  his  death,  but  retained  its  original  character  as  to 
the  part  which  was  sold  prior  to  the  decease  of  ihe  life- 
tenant,  until  the  time  of  sale ;  and  as  to  the  r^idue  sold 
after  the  death  of  the  widow,  until  the  time  of  her 
decease. 
2nd.  That  Mrs.  Harkey 's  share  of  the  estate  of  her  £iLther 
J.  K.  vested  in  her  as  realty,  and  as  such,  passed,  under 
section  19  of  Article  47  of  the  Code,  to  her  heirs-at-law 
R.  K.  H.  and  C.  S.,  the  sole  descendants  of  Mrs.  Harper,, 
her  only  sister  of  the  whole  blood.    Ih, 

CORPORATIONS. 

1.  A  charter  was  granted  to  the  S.  V.  M.  Co.  by  the  L^^lature 
of  North  Carolina,  on  the  15th  of  February,  1861,  for  tiie 
purpose  of  conducting  the  mining  operations  therein  men- 
tioned. The  corporators  named  in  the  charter  held  their 
first  meeting  in  the  City  of  Baltimore,  on  the  5th  of  March,. 
1861,  and  on  the  next  day  they  accepted  the  charter  at  a 
meeting  held  by  them  at  the  same  place.  No  o£Scial  meeting 
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either  of  the  corporators,  stockholdera,  or  directors,  was 
ever  held  in  North  Carolina  until  the  spring  of  1882.    In  the 
year  1879,  an  assessment  was  imposed  upon  the  shares  of 
stock  of  the  company,  by  a  resolution  of  the  directors  passed 
at  a  meeting  held  in  the  City  of  Baltimore ;  and  in  the  year 
1880,  a  stockholder,  whose  shares  had  been  forfeited  for  non- 
payment of  said  assessment,  filed  a  bill  against  the  company 
in  the  Circuit  Court  of  Baltimore  City,  to  procure  his  re- 
instatement in  the  possession  and  enjoyment  of  said  shares. 
Held: 
Ist  That  the  mere  granting  of  the  charter,  it  not  appearing 
upon  the  face  of  the  incorporating  Act,  or  otherwise, 
that  the  named  corporators  had  applied  for  it,  did  not 
create  a  corporate  body — there  must  be  at  least  an  ac- 
ceptance of  the  grant  by  a  majority  of  the  corporators 
before  its  corporate  life  and  existence  could  begin. 
2nd.  That  this  was  not  a  case  in  which  acceptance  was  to 
be  presumed  or  inferred  from  the  assumption  and  exer- 
cise of  the  corporate  powers  granted,  as  the  proof  clearly 
showed  when,  where,  and  how  the  charter  was  accepted. 
3rd.  That  although  the  named  corporators  were  empowered 
by  the  charter  to  manage  the  affairs  of  the  corporation, 
and  to  exercise  all  such  rights  as  the  charter  granted, 
"(M  directars,^^  until  others  were  elected,  yet  the  two 
capacities  of  corporators  and  directors  were  distinct, 
and  they  could  not  do  in  the  latter  those  acts  which 
the  law  required  them  to  do  in  the  former  capacity. 
4th.  That  there  was  nothing  in  the  charter  which  dis- 
pensed with  the  necessity  of  its  acceptance,  and  of 
organization  under  it,  by  them  as  corporators,  and  cer- 
tainly nothing  which  authorized  them,  even  if  the  grant 
of  such  authority  would  in  any  case  be  valid,  to  do  those 
acts  in  another  State. 
5th.  That  the  supposed  corporation  had  no  existence  at 
the  time  the  complainant  became  the  holder  of  what 
purported  to  be  a  certificate  of  its  stock,  and  his  bill 
should  therefore  be  dismissed.     Smith  v$.  The  Silver 
Valley  Mining  Co.,  et  al.,  86. 
2.  A  charter  can  be  accepted  and  the  corporation  organized  only 
within  the  limits  of  the  State  creating  it;  and  this  rule  should, 
be  applied  and  enforced,  when  a  proper  case  for  its  applica- 
tion arises,  in  the  tribunals  of  the  State  in  which  the  un- 
authorized acts  were  done  or  the  suit  was  instituted,  as  well 
as  by  the  Courts  of  the  incorporating  State,    11, 
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8.  The  Courts  of  Maryland  will  not  interfere  in  controversies  re- 
lating only  to  the  internal  management  of  the  affairs  of  a 
foreign  corporation.  Such  controversies  must  be  settled  by 
the  Courts  of  the  State  creating  the  corporation.  North  State 
Copper  and  Odd  Mining  Co.  w.  Fidd^  151. 

4.  Where  the  act  of  a  foreign  corporation  affects  one  solely  in  bis 

capacity  as  a  member  of  the  corporation,  such  act  may  be 
said  to  relate  to  the  management  of  the  internal  affairs  of  the 
corporation ;  but  it  is  otherwise  where  it  affects  his  indivi- 
dual rights  only.    Ih, 

5.  As  against  bondholders  who  presented  their  coupons  at  the 

office  of  the  company  for  payment  and  not  for  sale,  and  who 
had  the  right  to  assume  that  they  were  paid  and  extinguished, 
a  person  who  advances  the  money  to  take  them  up,  under  an 
undisclosed  agreement  with  the  company  that  the  coupons 
should  be  delivered  to  him  uncancelled  as  security  for  his  ad- 
vances, is  not  entitled  to  an  equal  priority  in  the  lien,  or  the 
proceeds  of  the  mortgage  by  which  the  coupons  are  secured. 
Cameron  ts.  Tome,  et  ah,  507. 
See  Trusts, 

Vendor  and  Purchaser,  1,  2. 

COSTS. 

See  Appeal,  1. 
Power,  8. 
Will,  13.  , 

COUPONS. 

See  Corporations,  5. 

COURTS. 

Section  44,  of  Article  5,  of  the  Code,  giving  an  appeal  from 
the  Orphans'  Court  to  the  Circuit  Court,  provides  that  "  If 
upon  an  appeal  being  entered  in  the  Orphans'  Court  the 
parties  shall  mutually  agree,  and  enter  their  assent  in  writing 
to  be  filed  by  the  register  of  wills,  that  the  appeal  shall  be 
made  to  the  Circuit  Court  for  the  county,  or  Superior  Court 
for  Baltimore,  the  Orphans'  Court  shall  direct  the  transcript 
of  the  proceedings  to  be  transmitted  to  the  Circuit  Court  or 
Superior  Court  for  Baltimore,  whose  decision  shall  be  finaL" 
An  order  was  passed  by  the  Orphans'  Court  for  A.  County, 
after  petition,  answer  and  replication,  ordering  a  sum'  of 
money  to  be  paid  to  the  petitioner  as  one  of  the  distributees 
under  a  will.  After  appeal  from  this  order  taken  by  both 
parties  to  the  Court  of  Appeals,  it  was  mutually  agreed 
between  them  in  writing,  filed  with  the  register  of  wills, 
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that  said  appeal  '*  should  be  taken  to  the  Circuit  Court  for 
A.  County,  instead  of  the  said  Court  of  Appeals,  and  that 
the  same  should  be  heard  by  the  Hon.  G.  A.  P.,  one  of  the 
Judges  of  the  Circuit  Court  for  A.  County  at  his  discretion, 
upon  five  days  notice,"  &c.;  and  that  no  copy  of  the  papers 
need  be  made  by  the  register  of  wills,  but  that  all  the 
original  papers,  books,  entries,  &c.,  of  record  in  said 
Orphans^  Court,  or  used  as  evidence  or  otherwise  on  the 
trial  of  said  cause  in  the  Orphans^  Court  could  be  used  at 
the  hearing  of  said  cause  before  said  Circuit  Court,  to  have 
the  same  effect  as  if  a  regular  transcript  thereof  had  been 
made  and  sent  to  the  Circuit  Court  by  the  register,  as  in 
such  case  made  and  provided,  and  that  the  decision  of  said 
Court  upon  said  appeal  should  have  all  the  force  and  effi- 
cacy in  law  and  equity,  as  if  the  same  had  been  regularly 
transmitted,  &c,  A  duly  certified  transcript  of  the  petition, 
answer  and  replication  only  was  sent  to  the  Circuit  Court 
and  filed  therein,  and  after  a  hearing  before  the  said  G. 
A.  P.,  upon  said  partial  transcript  and  the  original  records, 
books,  entries  and  other  evidences  which  were  before  the 
Orphans^  Court,  he  rendered  his  opinion  and  filed  the  fol- 
lowing order:  "It  is  thereupon  ordered  this  Ist  Say  of 
September,  1882,  by  the  Circuit  Court  for  A.  County,  that 
the  order  of  the  Orphans^  Court  for  A.  County,  passed  in  this 
cause  on  the  18th  of  September,  1881,  be  and  the  same  is 
hereby  reversed,  and  that  the  petition  of  S.  W.,  be  and  the 
same  is  hereby  dismissed  with  the  costs  to  the  respondent 
to  be  taxed  by  the  clerk  of  this  Court."    Held  : 

1st.  That  assuming  the  decision  pronounced  by  G.  A.  P. 
to  have  been  the  judgment  of  the  Circuit  Court,  that 
Court  on  the  appeal  and  agreement  entered  into  by  the 
parties,  had  jurisdiction  to  determine  the  matter,  upon 
the  original  books,  papers,  entries,  &c.,  used  in  evi- 
dence in  the  Orphans'  Coiu*t,  as  if  a  regular  transcript 
of  the  same  had  been  furnished,  a  transcript  of  the 
petition,  answer  and  replication,  which  presented  the 
issues  between  the  parties,  having  been  sent  up. 
2nd.  That  the  essential  condition  upon  which  the  Circuit 
Court  is  empowered  to  entertain  an  appeal  from  the 
Orphans'  Court,  is  the  mutual  assent  of  the  parties 
expressed  in  writing  and  filed  with  the  register. 
8rd.  That  it  is  not  indispensable  to  the  jurisdiction  of 
the  Circuit  Court  that  an  absolutely  full  transcript  of 
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everything  traDspiring,  or  submitted  in  evidence  before 
the  Orphans^  Court  shall  in  all  cases  be  made  out 

4th.  That  jurisdiction  attaches  to  the  Circuit  Court  when 
the  appeal  is  entered  into  by  agreement  in  writing,  and 
filed  with  the  register,  and  a  copy  of  the  papers  pre- 
senting the  issue  between  the  parties  is  transmitted. 

5th.  That  it  is  competent  for  the  parties,  where  the 
Orphans'  Court  and  the  Circuit  Court  do  not  object,  to 
agree  to  use  the  original  evidence,  instead  of  incurring 
the  perhaps  needless  expense  of  having  everything 
copied. 

6th.  That  if  the  Circuit  Court  passes  upon  the  transcript 
before  it,  and  upon  the  original  evidence  submitted  by 
consent  of  both  parties,  its  determination  cannot  after- 
wards be  impeached,  at  least  by  either  of  the  parties  to 
the  agreement,  because  everything  was  not  embraced 
in  the  transcript. 

7th.  That  if  on  the  other  hand  the  appeal  was  taken  in 
the  nature  of  a  reference  to  G.  A.  P.  personally  as  an 
arbitrator,  the  fact  that  his  award  was  clothed  in  the 
form  of  a  judicial  order,  would  not  destroy  its  efBcacy. 
State,  use  of  Wilson  vs.  McCartyj  253. 
iS^  Orphans'  Court. 

CRIMINAL  LAW. 

1.  In  a  trial  for  murder,  a  witness  for  the  defence  was  asked  on 

cross-examination  this  question :  "  State  if  you  have  ever 
been  confined  in  Baltimore  City  jail  ? "    The  counsel  for  the 
prisoner  objected,  but  the  Court  overruled  the  objection  and 
allowed  the  question.    But  the  Court  instructed  the  witness 
that  she  was  not  obliged  to  answer  the  question,  and  she 
thereupon  refused  to  answer.    On  appeal  from  the  action  of 
the  Court  in  allowing  the  question,  it  was  Held  : 
Ist  That  in  notifying  the  witness  that  she  was  not  obliged 
to  answer,  the  Court  was  as  liberal  to  her  and  to  the  ac- 
cused as  any  recognized  rule  could  require. 
2nd.  That  there  was  no  error  in  allowing  the  question  to 
be  put     Smith  9s,  State,  25. 

2.  The  Act  of  1884,  ch.  518,  known  as  the  "Oyster  law,"  applies 

exclusively  to  oysters  caught  in  the  waters  of  this  State,  and 
has  no  application  to  oysters  caught  elsewhere.  Stats  et. 
Insley,  28. 

3.  An  indictment  charging  the  traverser  with  carrying  oysters 

contrary  to  the  provisions  of  the  Act  of  1884,  ch.  518,  must 
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contain  the  averment  that  the  oysters  so  carried  were  caught 
in  the  waters  of  this  State.  Without  such  averment  the  in- 
dictment is  fatally  defective  upon  general  demurrer.    lb. 

4.  On   the   trial   of  a  party  indicted   for  receiving  a  barrel  of 

whiskey,  knowing  it  to  have  been  stolen,  without  any  effort 
on  the  part  of  the  traverser,  who  testified  in  the  case,  to 
show  that  the  whiskey  had  not  in  fact  been  stolen,  or  that 
he  had  any  good  reason  for  believing  that  it  belonged  to 
the  party  selling  it,  except  the  declaration  of  the  latter  that 
he  and  his  brother  owned  a  barrel  of  whiskey  that  they 
wanted  to  sell,  or  without  attempting  to  explain  why  the 
revenue  tax  mark  and  the  serial  number  on  the  barrel  had 
been  effaced,  the  defence  placed  on  the  stand  a  witness,  and 
proposed  to  prove  that  some  four  days  before  the  whiskey 
was  stolen,  the  party  from  whom  the  traverser  received  it, 
offered  to  sell  to  the  witness,  without  any  effort  at  conceal- 
ment, a  barrel  of  whiskey,  which  he,  the  witness,  would 
have  bought,  but  did  not,  because  he  had  not  the  money  to 
pay  for  it  On  exception,  it  was  Held  : 
That  the  proffered  testimony  was  wholly  irrelevant  and 
therefore  inadmissible.    Donovan  va,  State^  365. 

5.  In  a  trial  for  murder,  the  State  may  prove,  as  bearing  upon  the 

question  of  malice,  that  on  the  day  before  the  fatal  assault, 
and  several  days  prior  thereto,  the  prisoner  had  beaten  and 
otherwise  maltreated  the  deceased ;  and  may  follow  up  this 
evidence,  and  show,  that  prior  to  the  assault  the  deceased 
was  in  ordinary  health,  and  that  afterward  he  complained  of 
pains  in  his  head  and  breast,  and  that  he  continued  to  com- 
plain up  to  the  day  of  the  homicide ;  such  evidence  as  to  the 
physical  condition  of  the  deceased  at  the  time  the  injuries 
were  inflicted,  aiding  in  the  determination  of  the  question 
of  his  having  died  from  the  effects  of  such  injuries.  WU- 
liams  M.  State,  884. 

6.  The  mere  fact  that  a  post  mortem  examination  is  made  some 

time  after  death,  is  not  in  itself  a  reason  why  the  result  of 
such  examination  should  be  excluded,  unless  the  interval  is 
so  great  and  the  condition  of  the  body  is  such,  that  the  jury 
could  not  reasonably  find  whether  its  condition  was  to  be 
attributed  to  ante  mortem  or  po9t  mortem  causes.    Ih, 

7.  A  physician  may  express  an  opinion  as  to  what  would  be  the 

result  of  pressing  violently  with  the  foot  upon  the  neck  of  a 
man  lying  on  the  ground.    Ih, 

8.  In  framing  a  hypothetical  question  it  is  not  necessary  to  refer 

to  all  the  evidence  in  the  case  relating  to  the  subject  of  the 
inquiry.     Ih, 
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9.  An  expert  may  give  an  opinion  not  only  as  to  the  nature  and 
effect  of  an  injury,  but  also  as  to  the  manner  in  which,  and 
the  instrument  by  which  it  was  inflicted.    Ih. 

10.  While  an  expert  may  give  his  opinion  upon  facts  assumed  to 

have  been  established,  he  will  not  be  allowed  to  state  his 
opinion  upon  the  conclusions  and  inferences  of  other  wit- 
nesses.   1  b. 

11.  While  the  Court  may  decline  to  instruct  the  jury  although 

asked,  yet  if  it  does  instruct,  and  does  so  erroneously,  and 
exception  is  taken,  and  the  jury  have  manifestly  followed 
the  instruction  to  the  plain  injury  of  the  accused,  he  is  en- 
titled to  have  the  injury  remedied  on  appeal.  Stoann  ft. 
State,  423. 

12.  On  an  appeal  in  a  criminal  case,  the  ruling  of  the  Court 

below,  although  erroneous,  will  not  be  reversed,  it  being 
manifest  that  the  accused  was  not  injured  by  such  ruling. 
75. 

DAMAGES.  ^ 

See  Municipal  Corporations,  5,  6. 
Neglioencb. 
Railroad  Companies,  4. 

DEBTOR  AND  CREDITOR. 

Where  it  is  shown  that  evidence  of  the  indebtedness  of  a  party 
to  the  estate  of  a  decedent,  has  been  suppressed  or  destroyed 
by  the  debtor,  or  some  one  acting  in  his  interest,  such  in- 
debtedness may  be  established  by  testimony  which,  under 
ordinary  circumstances,  would  be  regarded  as  too  vague  and 
indefinite.  Love,  et  al.  vs,  Dilley,  et  oZ.,  288. 
See  BuiLDiNo  and  Loan  Associations,  2. 
Executors  and  Administrators,  6,  7. 

DEEDS. 

1.  It  is  a  well  settled  principle  of  construction  in  respect  to  loca- 

tion, that  metes  and  bounds  in  the  description  of  the  premises 
granted,  control  courses,  distances  and  quantities,  when  there 
is  any  inconsistency  or  conflict  between  them.  Friend  m. 
Friend,  821. 

2.  By  deed  dated  the  24th  of  February,  1870,  a  lot  of  ground  was 

conveyed  to  five  named  individuals  "  to  have  and  to  hold  the 
same  unto  the  said  (grantees)  in  trust,  that  the  said  premises 
shall  be  used,  kept,  maintained  and  disposed  of,  as  a  place 
of  divine  worship  for  the  use  of  the  ministry  and  membership 
of  the  Methodist  Episcopal  Church,  in  the  United  States  of 
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America,  Bubject  to  the  discipline,  usage  and  ministerial 
appointments  of  said  church,  as  from  time  to  time  author- 
ized and  declared  by  the  general  conference  of  said  church, 
and  the  annual  conference  in  whose  bounds  said  premises 
are  situated."  On  the  14th  of  October  following,  an  attempt 
was  made  to  incorporate  a  religious  society  under  the  general 
law  upon  that  subject  by  the  corporate  name  of  "  The  Trus- 
tees of  Towsontown  Station  of  the  Methodist  Episcopal 
Church,"  and  on  the  same  day  the  grantees  in  the  deed  of 
the  24th  of  February,  1870,  conveyed  the  property  in  fee  to 
this  corporation  by  its  corporate  name.  This  attempted 
incorporation  was  afterwards  judicially  pronounced  inopera- 
tive, because  essential  requirements  of  the  corporation  law 
bad,  not  been  complied  with.  Under  proceedings  against 
the  grantor  and  grantees  in  the  deed  of  the  24th  of  February, 
1870,  and  others,  a  decree  was  afterwards  passed  for  the  sale 
of  said  lot  of  ground,  with] the  improvements  upon  it,  con- 
sisting of  a  church  building,  to  pay  certain  claims  of  the 
complainant  and  others  which  \7ere  held  to  be  equitable 
liens  thereon.  After  the  testimony  had  been  taken,  but 
before  the  case  was  heard,  seven  persons  calling  themselves 
the  *'  Trustees  of  the  Towsontown  Station  of  the  Methodist 
Episcopal  Church,"  were  upon  their  petition  made  parties 
defendants.  In  their  petition  and  answer  they  claimed  that 
as  duly  elected  trustees  to  succeed  those  named  in  the  deed 
of  the  24th  of  February,  1870,  they  were  the  holders  of  the 
legal  title  [and  the  real  owners  of  the  property  in  dispute ; 
and  as  such  trustees  they  took  an  appeal  from  the  decree 
passed  in  the  case.  On  a  motion  to  dismiss  the  appeal,  it 
was  Held  : 

1st.  That  there  was  nothing  in  the  deed  of  the  24th  of 
February,  which  could  have  the  effect  of  passing  the 
title  to  said  property  to  the  appellants  as  successors  to 
the  grantees  in  that  deed. 
2nd.  That  the  designation  of  beneficiaries  contained  in 
said  deed  was  too  vague  and  indefinite  to  be  sustained 
by  the  Courts. 
3rd.  That  under  said  deed  the  appellants  had  no  such 
interest,  legal  or  equitable,  in  the  property  as  would 
entitle  them  to  intervene  in  said  litigation,  and  appeal 
from  the  decree  passed  by  the  Court  below.    lioac^  et  al. 
TrUkees  v$.  Emory y  et  oZ.,  888. 
8.  In  expounding  deeds  the  intention  of  the  parties  shall  prevail, 
if  not  repugnant  to  some  principle  or  maxim  of  the  law;  and 
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the  intention  is  to  be  gathered  by  considering  the  whole  deed, 
and  each  and  every  part  thereof.  And  in  construing  deeds 
of  conveyance  of  a  freehold  estate,  the  Court  will,  if  appro- 
priate terms  be  employed,  treat  them  either  as  deeds  of 
feoffment  or  deeds  of  bargain  and  sale,  as  will  best  subserve 
the  objects  and  purposes  in  contemplation  of  the  parties. 
Handy y  et  aZ.  w.  McKim^  et  oZ.,  560. 

4,  The  terms  of  conveyance  in  a  deed  for  a  parcel  of  ground  were, 

''  do  give,  grant,  bargain  and  sell,  alien,  enfeoff,  and  convey 
unto  the  said  parties  hereto  of  the  second  part,  and  the  sur- 
vivor of  them,  and  the  heir$  of  such  survivor,  in  gpecial  trua, 
that  the  said  Ann  McEim  be  permitted  a$td  suffered^  during 
the  term  of  her  natural  life^  to  have,  hold,  use,  occupy,  possess 
and  enjoy,  the  liescribed  premises,  and  the  rents,  issues  and 
profits  thereof  to  receive,  take  and  apply  to  her  own  sepa- 
rate use  and  benefit,  whether  she  be  9ole  or  coverty  so  that 
neither  the  ground,  or  any  part  thereof,  nor  the  rents,  issues 
or  profits  of  the  same,  should,  in  any  manner,  be  liable,  or 
subject  to  the  control,  power  or  disposition  of  any  future 
husband  the  said  Ann  might  have,  or  be  in  any  wise  liable 
for  his  debts;  and  that  the  receipts  of  the  said  Ann  alone, 
whether  sole  or  covert,  should  be  good  and  effectual  acquit- 
tances for  such  rents  and  profits;  and  from  and  immediately 
after  the  decease  of  the  said  Ann,  then  in  trust,  for  the  child 
or  children  that  she  might  have,  his,  her  or  their  heirs,"  &c. 
"But  in  case  the  said  Ann  McEim  shall  depart  this  life 
without  leaving  a  child  or  children,  or  descendants  of  the 
same,  living'  at  the  time  of  her  death,  then  1x)  the  use  and 
benefit  and  behoof  of  such  person  or  persons  as  would,  by 
the  now  existing  laws  of  the  State  of  Maryland,  Ife  entitled  to 
take  an  estate  in  fee  simple  in  lands  hy  descent  from  her^   Held  : 
That  the  life  estate  limited  to  the  cestui  que  trust  in  this 
deed,  was  not  enlarged  to  a  fee  simple  estate  by  the 
ultimate  limitation  therein  to  such  person  or  persons  as 
would  "be  entitled  to  take  an  estate  in  fee  simple  by  descent 
from  the  said  cestui  que  trusty  the  operation  of  the  rule 
in  SheUey^s  Case  being  excluded  by  the  absence  of  the 
word  heirs  from  the  limitation.    Ih, 

5.  In  a  subsequent  deed  to  the  trustees-  named  in  the  former 

deed,  for  another  parcel  of  ground,  the  terms  employed  in  the 
granting  clause  were,  "do  grant,  bargain  and  sell,  alien, 
enfeoff,  release,  assign,  and  convey  unto  the  said  partiesf 
hereto  of  the  third  part  (the  grantees,)  and  the  survivor  o 
them,  and  the  heirs  of  the  survivor,  all  that  piece  or  parcel 
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of  ground,"  &c.    The  property  was  conveyed  in  trust  for 
Mrs.  Ann  McKim  Handy,  then  a  feme  covert  (she  having 
intermarried  with  Samuel  J.  K,  Handy),  for  and  during  her 
life,  and  for  her  sole  and  separate  use,  with  the  usual  provi- 
sions excluding  all  right  and  control  of  her  then  or  any 
future  husband,  or  liability  for  his  debts.    And  in  default 
of  child  or  children,  or  their  descendants,  then  to  the  right 
heirs  of  the  said  Ann,  and  their  assigns  forever.    Mrs.  Handy 
never  had  children  and  survived  her  husband.    Hbld  : 
1st  That  allowing  the  clearly  expressed  intention  of  the 
parties  to  this  deed  its  legitimate  effect,  the  statute  of 
uses  did  not  operate  to  execute  the  use  or  trust  declared 
by  the  deed  for  the  sole  and  separate  eDJoym.ent  of  the 
cestui  que  trust  for  life,  and  to  that  extent  at  least,  the 
trustees  took  and  held  the  legal  estate,  and  consequently 
the  separate  use  limited  to  the  cestui  que  trust,  was  but 
an  equitable  or  trust  estate. 
2nd.  That  treating  this  deed  as  a  feoffment,  and  to  effec- 
tuate the  plain  intention  of  the  parties,  the  ultimate  use 
limited  to  the  right  heirs  of  the  cestui  que  trust  was  exe- 
cuted by  the  statute,  and  thus  became  a  legal  estate  in 
remainder  to  such  right  heirs, — the  term  Jieirs  being  used 
as  a  mere  descriptio  personarum. 
8rd.  That  the  cestui  que  trust  acquired  no  estate  under 
either  of  the  deeds  that  she  was  competent  to  dispose  of 
by  will.    2h, 
6.  Where  a  sum  of  mouey  is  the  consideration  named  in  a  deed, 
evidence  tending  to  show  that  the  consideration  was  a  gift 
from  the  grantor  to  the  grantee,  is  inadmissible.    Christopher 
vs,  Christopher,  588. 
See  Trespass. 

DE    FACTO. 

8ee  Office  and  Officer,  1,  2,  8. 

EJECTMENT. 

See  Legacy,  1,  4,  5. 

ESTOPPEL. 

See  Landlord  and  Tenant,  5. 

EVIDENCE. 

1.  In  an  action  to  recover  damages  for  the  alleged  unlawful  taking 
of  the  plaintiffs  goods,  evidence  offered  on  the  part  of 
the  defendant,  tending  to  show  that  the  party  from  whom 
the  plaintiff  claimed  title  had  disposed  of  the  goods  for  the 
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purpose  of  defrauding  his  creditors,  and  that  the  plaintifirs 
agent  had  participated  in  the  fraud,  is  admissible.  G^Con- 
nell  vs.  KUpatrieh  db  Co.,  122. 

2.  Where  the  law  imputes  an  intent  from  the  acts  done  by  a 

party,  his  testimony  as  to  what  his  intention  was  in  doing 
the  acts  cannot  be  received  in  evidence.  Lineufeacer  tt, 
Slagle,  465. 

3.  Where  objection  is  taken  to  evidence  in  gross,'  and  a  part 

of  it  is  admissible,  the  objection  must  be  overruled.    HuUHer 
w.  Xor<£,  584. 
See  Contract,  1. 

Criminal  Law,  4,  5, 6,  7,  9, 10. 

Debtor  and  Creditor. 

Deeds,  6/ 

Husband  and  Wife,  6. 

Railroad  Companies,  1. 

Scire  Facias,  2,  3. 

Trusts. 

Vendor  and  Purchaser,  2,  8. 

Will,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  money  is  bequeathed  to  one  for  life,  with  remainder  to 

another,  and  the  executor,  or  administrator  with  the  will 
annexed,  has  wasted  or  converted  it  to  his  own  use,  the  re- 
mainderman cannot  sue  the  bond  of  such  executor  or  ad- 
ministrator, during  the  life-time  of  the  tenant  for  life. 
StaUy  use  of  Taylor^  et  al,  m.  Braton^  et  oL,  97. 

2.  The  remedy  for  the  remainderman  in  such  case,  is  to  apply 

to  the  Orphans'  Court  to  order  the  executor  to  bring  the 
money  into  Court  to  be  safely  invested,  so  that  the  tenant 
for  life  may  receive  the  interest  during  his  life,  and  at  his 
death  the  principal  may  be  paid  over  to  the  remainderman. 
Ih 
8.  Upon  the  neglect  or  refusal  of  the  executor  to  comply  with 
such  order,  the  Court  will  revoke  his  letters  and  appoint 
an  administrator  de  lonis  non^  with  the  will  annexed,  and 
direct  him  to  bring  suit  on  the  testamentary  bond  of  the 
recusant  executor.  Or  the  remainclerman  may  proceed 
against  such  executor  in  a  Court  of  equity,  and  compel  him 
to  bring  the  money  into  Court  for  investment.    Fb, 

4.  Where  letters  of  administration  with  the  will  annexed,  are 

granted,  and  the  will  is  afterwards,  upon  caveat,  declared 
void,  and  a  new  administrator  is  appointed,  the  bond  of 
the  administrator  with  the  will  annexed  is  liable  to  the  new 
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administrator,  under  section  248  of  Article  93  of  the  Code. 
StaUj  use  of  Stoekbridge,  AdrrCr  m.  Smith  and,  MeDetjitty  101. 

5.  Upon  an  order  of  tbe  Orphans'  Court  directing  the  new  admin- 

istrator to  bring  suit  upon  the  bond  of  the  administrator 
with  the  will  annexed,  such  new  administrator  can  recover 
all  property  or  money  which  such  administrator  with  the 
will  annexed  had  in  his  hands  belonging  to  the  decedent, 
and  not  properly  paid  away  in  due  course  of  administra- 
tion, and  also  all  money  or  property  of  the  decedent  which 
the  removed  administrator  with  the  will  annexed,  had 
wasted  or  converted  to  his  own  use.    lb. 

6.  A  bill  in  equity  was  filed  by  W.  H.  W.  as  one  of  the  adminis- 

trators of  J.  W.  against  J.  A.  W.  individually,  and  as  the 
other  administrator  of  said  J.  W.,  to  compel  the  defendant 
to  account  for  and  pay  over  to  the  estate  an  amount  alleged 
to  be  due  on  proper  accounting  between  them.  An  amended 
and  supplemental  bill  was  afterwards  filed,  simply  reiterating 
the  allegations  of  the  original  bill  and  adding  as  plaintiffs, 
W.  H.  W.  in  his  own  right,  and  Mrs.  G.  and  her  husband,  as 
distributees  of  the  estate  of  J.  W.  deceased,  and  making  other 
distributees  defendants,  with  J.  A.  W.  in  his  own  right,  and 
as  one  of  the  administrators  of  the  deceased  J.  W.  The  bill 
charged  that  J.  A.  W.  was  indebted  on  account  as  between 
the  estate  and  himself  in  a  sum  stated,  but  that  he  had 
failed  and  refused  to  make  return  thereof  to  the  Orphans* 
Court  as  he  should  have  done ;  and  that  J.  A.  W.  under  the 
name  of  the  M.  G.  Works,  had  filed  a  large  claim  against  the 
estate,  and  had  obtained  part  payment  thereof,  but  that  said 
claim  was  in  excess  of  what  was  really  due,  and  sought  a 
discovery  in  regard  thereto.  It  was  also  claimed  in  the  bill 
that  the  estate  of  J.  W.  would  be  entitled  to  set-off,  as 
against  what  might  be  found  to  be  due  on  the  claim  of  the 
M.  G.  Works,  the  amount  really  due  from  J.  A.  W.  to  the  es- 
tate of  J.  W.  It  was  also  alleged  in  the  bill  that  all  other 
debts  from  the  estate  had  been  paid.  A  decree  was  passed 
for  an  account  between  the  parties,  and  requiring  J.  A.  W. 
to  pay  the  balance,  if  any,  due  by  him  on  such  accounting  to 
the  administrators  of  J.  W.  deceased.  On  appeal  from  the 
decree,  it  was  Held  : 

1st.  That  the  case  was  in  no  sense  a  general  adminis- 
tration suit  for  the  administration  and  settlement  of  the 
estate  of  the  deceased,  nor  was  it  a  suit  for  the  recovery 
of  distributive  shares  of  the  estate  by  distributees  against 
the  administrators  upon  full  administration  of  the  estate; 

41  V.  64. 
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but  it  was  a  suit  in  respect  of  counter  claims  as  between 
debtor  and  creditor,  and  where  one  of  the  administra- 
tors was  the  alleged  debtor  to  the  estate  of  the  creditor- 

2nd.  That  to  such  a  controversy  as  the  bill  and  answer 
presented,  the  distributees  were  not  proper  parties ;  and 
the  fact  that  they  had  been  introduced  into  the  case  by 
supplemental  bill  did  not  at  all  relieve  the  case  of  the 
difficulty  of  litigating  the  matter  in  controversy  between 
the  co-adm]nis*trators,  the  only  legal  representatives  of 
the  estate. 

8rd.  That  sections  225,  289  and  241,  of  Article  98,  of  the 
Code,  made  provision  for  proceeding  against  delinquent 
administrators  or  co-administrators  in  the  Orphans^ 
Court     Whiting  m.   Whiting,  Adm\  157. 

7.  An  executor  or  administrator   cannot  file  a  bill  in  equity 

against  his  co-executor  or  co-administrator,  in  order  to  com- 
pel the  latter  to  account  for  and  pay  over  to  him  certain 
claims  alleged  to  be  due  from  the  defendant  as  debtor  to  the 
estate  of  the  deceased.    Ih, 

8.  After  a  bill  in  equity  for  an  account  has  been  filed  against  an 

administrator,  and  the  Court  has  decreed  to  assume  juris- 
diction,  and  to  refer  the  case  to  an  auditor  to  state  an  account 
between  the  administrator  and  the  personal  estate  of  hia 
intestate,  it  becomes  the  duty  of  the  administrator  to  account 
in  that  Court,  and  in  no  other  tribunal;  and  no  action  at 
law  can  be  maintained  on  the  administration  bond  by  a 
distributee,  until  the  case  in  equity  is  finally  decided.  Stat^y 
tue  of  Love  v$,  DiUey,  et  al,,  814. 

9.  This  Court  will  not  reverse  a  judgment  on  a  demurrer  to  a 

declaration  on  an  administration  bond,  where  the  avowed 
purpose  in  asking  for  the  reversal  is,  that  when  the  equity 
case  brought  by  the  same  party  against  the  administrator 
and  others,  requiring  an  account  from  the  administrator  as 
such,  shall  be  decided,  he  may  proceed  in  the  action  at  law 
by  amending  his  declaration  so  as  to  assign  new  breaches  to 
meet  the  decision  in  the  equity  case.    Ih, 

10.  In  deciding  such  a  question,  this  Court  is  justified  in  lookipg- 

at  the  whole  declaration  and  every  averment  and  admission 
contained  in  any  part  of  it,  and  is  not  bound  to  consider 
each  breach  by  itself.    lb, 

11.  The  non-residence  of  a  person  otherwise  entitled,  does  not 

of  itself  constitute  disqualification  for  the  office  of  adminis- 
trator.   EhUn  V8,  EUen,  AdrrCr^  860. 
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12.  Where  a  widow  declines  to  apply  for  letters  of  administration 
upon  the  estate  of  her  deceased  husband,  and  they  are 
granted  to  the  father  of  the  intestate,  he  being  next  in  order 
entitled  to  administer,  such  letters  will  not  be  revoked  upon 
the  application  of  the  widow  residing  beyond  the  limits  of 
the  State.  Although,  if  she  had  made  application  for  letters 
before  they  were  actually  granted,  she  would  clearly  have 
been  entitled  to  receive  them  ui)on  complying  with  the  re- 
quirements of  the  law  in  other  respects,  notwithstanding 
her  non-residence.    Ih, 

18.  Where  the  deceased  had  an  interest  in  his  grandfather^s  estate 
which  was  in  litigation,  and  which  existed  before  the  suit 
was  instituted,  an  administrator  should  have  been  ap- 
pointed to  represent  such  interest  in  the  suit  taken  to  affect 
that  right.    Ih 

14.  Where  a  party  is  entitled  in  order  of  preference  to  administer 

upon  a  decedent^s  estate,  the  fact  that  he  is  accountable  as 
trustee  for  the  fund  upon  which  he  is  required  to  admin- 
ister, furnishes  no  sufficient  cause  for  either  withholding 
letters  from  him,  or  for  revoking  letters  already  granted 
him,  before  he  commits  some  default  in  the  course  of  the 
administration  of  the  estate  that  may  legally  require  the 
revocation  of  his  letters  to  make  place  for  some  other  person, 
who  may  be  supposed  would  be  more  faithful  in  the  admin- 
istration of  the  trust  reposed  in  him.    II. 

15.  In  this  State,  an  executor  or  administrator  can  only  be  re- 

moved for  legal  and  specific  causes,  and  after  citation,  and 
an  opportunity  to  be  heard  in  opposition  to  the  motion 
Levering  m.  Levering^  399. 

16.  The  act  of  an  executor  in  having  transferred  to  himself  indi- 

vidually, on  the  books  of  a  bank,  shares  of  stock  of  such 
bank  belonging  to  the  estate  of  his  decedent,  and  selling 
the  samc^  without  authority  from  the  Orphans'  Court,  is  such 
a  dereliction  of  duty  as  will  justify  the  revocation  of  his 
letters  of  administration.    Ih, 

17.  The  right  to  commissions  for  administering  upon  a  decedent's 

estate,  does  not  in  any  sense  arise  from  contract,  but  is 
founded  only  in  statutory  enactment.  Oaines  and  Wife  vs. 
Beuteh,  Ex'r^  517. 

18.  An  executor  passed  two  administration  accounts,  on  which 

he  was  allowed  commissions  as  authorized  by  the  then  exist- 
ing law.  Prior  to  the  stating  of  his  third  account  an  Act 
of  Assembly  (1884,  ch.  470)  was  passed  changing  the  rate  of 
commissions  to  be  allowed  executors.    Held  : 
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That  the  allowance  of  commissions  on  the  third  adminis- 
tration account  was  to  be  determined  by  the  later  sta- 
tute ;  but  that  the  commissions  allowed  on  the  first  and 
second  administration  accounts,  passed  prior  to  that 
statute,  could  not  be  disturbed.  lb. 
iS^ec  Legacy,  1,  2,  3,4. 

Okphans'  Coukt,  1,  2,  3,  4,  5,  6,  8. 

EXPERTS. 

See  Criminal  Law,  7,  9, 10. 

FORBEARANCE  TO  SUE. 
See  Contract,  1,  2. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

1.  In  order  to  justify  the  annulment  of  a  deed  as  void  under  the 

Statute  of  13  Eliz.,  chap.  5,  because  made  with  intent  to 
delay,  hinder,  or  defraud  the  creditors  of  the  grantor,  it  is 
necessary  to  prove  a  fraudulent  intent.  ZimmeVy  de,  «.  MU- 
ler,  296. 

2.  The  intent  with  which  a  grantor  executes  a  ^eed,  must  be 

gathered  from  the  deed  itself,  and  from  his  acts  and  the  sur- 
rounding circumstances.  And  when  those  circumstances  are 
of  such  a  character  as  to  lead  to  the  inference  that  there  has 
been  a  fraudulent  intent,  the  onus  of  disproving  fraud  rests 
on  the  parties  to  the  transaction.    Ih, 

8.  Z.  and  his  wife  made  a  joint  and  several  single  bill  to  M.    On 
making  application  for  payment,  M.  was  told  by  Z's  wife 
that  she  intended  to  convey  the  property  in  question  to  her 
son,  an  infant.    A  deed  for  the  property  was  in  fact  so  made 
by  her  and  Z.  on  the  20th  of  December,  1881,  which  was  not 
recorded  until  the  11th  of  August,  1882.    Neither  of  the 
grantors  had  any  other  property  at  the  date  of  the  deed,  and 
after  the  conveyance  they  still  continued  in  possession.    On 
a  bill  filed  by  M.  against  the  grantors  and  grantee  to  have 
the  deed  set  aside  for  fraud,  it  was  Held  : 
That  these  facts  imposed  on  the  defendants  the  onus  of 
proving  a  sufilcient  consideration,  to  sustain  the  valid- 
ity of  the  deed.    Id, 

4.  The  execution  by  a  father  to  his  son,  of  a  bill  of  sale  absolute 
on  its  face,  but  admitted  to  be  a  mortgage  to  secure  a  debt 
much  less  than  the  value  of  the  property  thereby  conveyed, 
the  limited  means  of  the  grantee,  he  not  being  in  a  condi- 
tion pecuniarily,  to  justify  the  conclusion  that  he  was  able 
either  to  loan  or  become  a  creditor  of  the  grantor  to  the 
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amount  of  the  alleged  dc/bt,  the  yoluntary  assignment  about 
the  same  time  by  the  grantor  of  a  life  policy  to  his  sons,  and 
the  utter  insolvency  of  the  grantor,  are  facts  which  taken 
together,  and  in  the  absence  of  any  evidence  whatever  on 
the  part  of  the  grantee  to  explain  them,  show  that  the  bill 
of  sale  was  fraudulent.  EamshaiB^  Ex'r,  et  al.  vs.  Stewart^ 
518. 
See  Benevolent  Association,  2. 

GUARDIAN. 

See  Municipal  Corporations,  3. 

HOMICIDE. 

See  Criminal  Law,  5,  6. 

HUSBAND   AND  WIFE. 

1.  A  judgment  by  confession  against  a  husband  and  wife  under 

power  of  attorney  given  by  them  for  that  purpose,  is  invalid 
so  far  as  the  wife's  property  is  concerned,  such  judgment  not 
being  based  ^'  on  any  note,  bill  of  exchange,  single  bill,  bond, 
contract  or  agreement "  executed  by  her  jointly  with  her 
husband,  as  provided  by  the  Act  of  1872,  ch.  270.  Lowehamp, 
Ex'r  V8,  Koechling^  96. 

2.  An  attachment  was  laid  in  the  hands  of  a  married  woman  as 

garnishee,  returnable  before  a  magistrate.    She  failed  to  ap- 
pear, and  a  judgment  of  condemnation  was  rendered  against 
her  for  the  amount  of  the  debt,  $63.76,  with  interest  and 
costs.    Between  the  time  the  attachment  was  laid  and  the 
judgment  was  rendered,  the  husband  of  the  garnishee  died. 
On  a  bill  filed  to  restrain  the  execution  of  the  judgment,  it 
was  Held  : 
That  having  failed  to  appear,  as  it  was  her  duty  to  do,  in 
person,  or  by  agent  or  attorney,  and  avail  herself  of  any 
defence  which  she  might  have,  whether  of  coverture  or 
other,  she  had  no  standing  in  a  Court  of  equity  to  ob- 
tain relief  against  a  judgment  rendered  against  her  by 
her  own  default,  in  the  absence  of  clear  proof  of  fraud 
or  surprise,  unmixed  with  negligence  or  fault  on  her 
part.    Ahern  ««.  Firiky  161. 
8.  Under  the  Act  of  1862,  ch.  9,  amendatory  of  sec.  8,  of  Art.  45, 
of  the  Code  of  Public  General  Laws,  a  husband  may  cause 
his  own  life  to  bo  insured  for  the  sole  use  of  his  wife,  and 
may  also  assign  any  policy  of  insurance  upon  his  own  life, 
to  his  wife,  for  her  sole  use ;  and  in  case  she  survives  him, 
the  amount  of  such  insurance  shall  be  payable  to  her,  for  her 
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own  use,  free  from  the  claims  of  his  representatiyes,  or  of  any 
of  his  creditors.    EUiott  m.  Bryan^  868. 

4.  The  Act  of  1862,  ch.  9,  which  enables  a  husband  to  make  a 

settlement  on  his  wife,  which  will  be  protected  from  any 
claim  of  his  creditors,  is  in  no  way  affected  by  the  Act  of 
1878,  ch.  200.  The  latter  Act  is  an  enabling  and  not  a  re- 
straining statute.  It  gives  the  wife  an  additional  right, 
but  does  not  take  away  any  already  existing.    75. 

5.  While  the  wife  may  under  the  Code  acquire  property  directly 

from  the  husband  during  covertare,  provided  it  be  not  in 
fraud  of  the  rights  of  creditors,  yet  the  voluntary  conveyance 
to  the  wife  is  in  itself  sufficient  knowledge  to  put  a  pur- 
chaser upon  the  inquiry,  and  if  he  fails  or  refuses  to  make 
the  inquiry,  he  is  chargeable  with  the  knowledge  of  such 
facts  as  the  inquiry  would  necessarily  have  disclosed.  MU- 
hoUand  and  Wilcox  v$.  Tiffany^  455. 

6.  When  a  deed  from  a  husband  to  his  wife  is  assailed  on  the 

ground  of  being  in  fraud  of  the  rights  of  his  creditors,  the 
declaration  of  the  husband  on  the  face  of  the  deed  that  Jie 
has  property  sufficient  to  pay  his  debts,  cannot  be  considered 
even  as  prima  facie  evidence  of  the  truth  of  the  statement 
thus  made.    / 1. 

INJUNCTION. 

1.  Equity  never  interferes  where  there  is  a  plain  and  adequate 

remedy  at  law ;  and  the  mere  allegation  in  a  bill  that  irre- 
parable damage  will  ensue,  is  not  sufficient,  unless  facts  be 
stated  which  will  satisfy  the  Court  that  the  apprehension  of 
such  injury  is  well  founded.    Blaine  vs.  Brady,  873. 

2.  A  bill  which  prays  for  an  injunction  to  restrain  the  defendant 

from  maintaining  an  embankment  erected  on  his  own  land 
as  a  protection  against  the  overflow  of  an  unnavigable 
stream  dividing  his  land  from  that  of  the  complainant,  but 
which  fails  to  state  how  often  this  stream  has  overflowed 
its  banks  by  reason  of  heavy  freshets,  or  how  much  of  the 
complainant^s  land  has  been  or  is  liable  to  be  overflowed 
at  such  times  in  consequence  of  the  embankment,  does  not 
present  a  case  entitling  the  complainant  to  equitable  relief 

8.  Where  all  that  can  be  inferred  from  what  the  complainant 
states  in  his  bill,  is,  that  when  a  heavy  freshet  may  happen, 
the  stream. will,  if  the  embankment  complained  of  remains, 
overflow  a  portion  of  his  land,  and  thereby  destroy  the  crops, 
if  any  there  be  growing  thereon  at  the  time  of  such  freshet, 
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such  a  case  is  not  made  out  as  will  warrant  an  injunction  to 
restrain  the  defendant  from  maintaining  the  embankment* 
7ft. 
4.  Such  an  occasional  overflow  of  a  few  acres  of  land,  part  of 
a  farm  of  more  than  a  hundred  acres,  does  not  work  a  de- 
struction of  the  inheritance,  nor  justify  the  granting  of  an 
injunction  in  order  to  prevent  irrepdrable  mischief    lb. 
-5.  An  order  was  passed  in  certain  equity  proceedings,  enjoining 
the  defendants  therein  from  the  further  publication  and  dis- 
semination of  a  statement  which  had  appeared  in  the  BdUi- 
more  American^  purporting  to  be  an  abstract  of  a  bill  of  com- 
plaint filed  by  them  against  the  complainant  in  said  equity 
proceedings,  charging  that  he  had  infringed  their  trade- 
mark by  which  they  designated  a  certain  medical  prepara- 
tion which   they  manufactured  under  the  name  of  "St 
Jacob's  Oil."    The  order  also  enjoined  the  defendants  from 
any  other  publication  in  reference  to  the  suit  brought  by 
them.    Aflerward  on  the  petition  of  the  defendants  the  Court 
modified  the  injunction  so  as  to  permit  them  to  make  known 
to  all  persons  who  might  be  interested,  that  a  suit  had 
been  instituted  by  them  to  restrain  the  complainant  from 
selling  "  Salvation  Oil,"  upon  the  claim  by  them  that  the 
manufacture  and  sale  thereof  was  an  infringement  of  their 
trade-mark,  "St.  Jacob's  Oil,"  and  that  they  intended  to 
endeavor  to  prevent  all  dealers  from  selling  "  Salvation  Oil," 
and  to  hold  them  responsible  for  violation  of  said  trade- 
mark.   HsLD : 
Ist.  That  this  subsequent  order  changed  and  limited  the 
original  injunction,  effectually  extinguishing  it  to  the 
extent  of  its  operation ;  and  from  this  subsequent  order 
an  appeal  would  properly  lie. 
2nd.  That  the  equity  Court  did  not  err  in  passing  such 
subsequent  order,  it  merely  giving  the  defendants  per- 
mission to  exercise  a  right  which  clearly  belonged  to 
them.    Meyer  vs.  Devries,  et  al,y  532. 
See  Partnership,  1. 

Practice  in  Equity,  1. 

INSOLVENT  LAW. 

1.  In  a  bill  brought  to  set  aside  a  deed  as  void  under  section  7, 
of  Article  48,  of  the  Code,  it  is  necessary  to  charge  that 
the  deed  was  executed  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor,  or  giving  an  undue  preference,  and 
the  omission  to  so  charge  will  be  fatal  on  demurrer.  Bhuar 
fBf.  Keech  and  Oore,  878. 
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2.  Ab  a  general  rule,  where  a  mortgagor  goes  into  insolyeDcj, 
and  a  trustee  is  appointed  for  him,  such  trustee  will  super- 
sede a  conventional  trustee  named  in  a  mortgage  of  the  insol- 
vent debtor  to  make  sale  of  the  property  mortgaged,  in 
case  of  default,  and  is  the  proper  person,  as  representing 
all  creditors,  to  sell  to  the  exclusion  of  the  conventional 
trustee.  It  is  the  equity  of  redemption  that  passes  to  the 
trustee  in  insolvency;  but  where  he  does  not  apparently 
take  the  equity  of  redemption,  and  may  or  may  npt  succeed 
in  a  suit  asserting  title  to  it,  he  ought  not  to  supersede  the 
conventional  trustee  who  can  proceed  without  delay  and  who 
must  proceed  to  sell  in  the  end,  if  the  trustee  in  insolvency 
fail  in  his  suit.  Ih 
See  AssiGKMEKT  FOR  Benefit  of  Cbeditors. 

INSURANCE. 

See  Acts  of  Assembly,  Construction  of. 

JUDGMENT. 

See  Orphans'  Court,  6,  8. 
Practice. 

JURISDICTION. 
See  Courts. 

JURY. 

1.  A  negro  was  indicted  in  the  Circuit  Court  for  Baltimore 
County  for  rape,  and  on  his  arraignment  pleaded  not  guilty. 
Upon  suggestion  and  affidavit  of  the  prisoner,  the  record 
was  transmitted  to  the  Criminal  Court  of  Baltimore.  Be- 
fore proceeding  to  trial,  the  prisoner  filed  his  petition  for 
removal  of  the  case  to  the  United  States  Circuit  Court,  on 
the  ground,  that  under  the  statutes  of  Maryland,  prescribing^ 
the  qualifications  and  mode  of  selecting  jurors,  there  was 
a  partial  exclusion  of  colored  persons,  as  such,  from  jury 
service;  that  in  the  Circuit  Court  for  Baltimore  County, 
M  had  been  the  practice  to  select  no  colored  persons  to 
serve  as  jurymen,  because  of  their  race  and  color;  and  that 
the  grand  jury  which  found  the  indictment,  was  composed 
exclusively  of  white  persons.  This  petition  was  ref\i8ed. 
Whereupon  the  prisoner  asked  leave  to  withdraw  the  plea 
of  not  guilty,  that  he  might  plead  in  abatement  the  same 
objection  asserted  in  his  petition  for  removal,  of  alleged 
discrimination  against  colored  persons  as  jurymen  by  the 
laws  of  Maryland.  This  leave  was  also  refused.  Upon  ap- 
peal as  upon  writ  of  error,  after  verdict  and  judgment 
against  him,  it  was  Held: 
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let.  That  in  so  far  as  the  allegation  of  the  actual  ex- 
clusion by  the  Circuit  Court  of  colored  persons  from 
the  jury,  because  of  their  race  and  color,  appeared  in 
the  petition  for  removal  to  the  United  States  Court,  it 
was  clear  the  Court  below  did  not  err  in  overruling  the 
application  for  removal  on  that  ground. 
2nd.  That  the  refusal  of  the  Court  below  to  admit  the 
plea  in  abatement  was  not  open  to  review  by  this  Court. 
8rd.  That  there  was  nothing  in  the  record  indicating  that 
the  Court  acted  outside  the  legal  discretion  in  refusing 
the  application  to  let  in  the  plea.    Cooper  t«.  State,  40. 
2.  Under  the  Act  of  1870,  ch.  410,  being  a  re-enactment  of  the 
Act  of  1867,  ch.  829,  providing  the  present  system  of  form- 
ing juries,  the  Judges  of  the  Circuit  Court,  from  two  lists 
furnished  them,  first  select  a  given  number  of  names,  and 
from  that  number  draw  the  forty-eight  requisite  for  the  two 
juries,  and  from  these  forty-eight,  after  designating  one  of 
them  as  foreman,  draw  out  twenty-two  others  to  consti- 
tute with  the  foreman  the  grand  jury;  the  twenty-five  re- 
maining names  composing  the  petit  jury.    One  of  these  lists 
is  made  up  from  the  tax  book  after  each  general  election 
next  before  the  drawing,  of  "  the  white  male  taxable  inhab- 
itants of  the  county,*'  <&c.;  the  other  list  contains  all  the 
names  on  the  poll  books  of  the  several  districts  of  the 
county  returned  and  filed  in  the  clerk's  office  likewise  after 
such  general  election  next  before  the  drawing.    From  the 
list  of  the  taxables  and  the  names  on  the  poll  books,  the  re- 
quired number  of  names  are  to  be  impartially  selected,  with 
no  other  test  or  standard  of  fitness  than  that  the  selection 
shall  be  made  "with  special  reference  to  the  intelligence, 
sobriety,  and  integrity  of  such  persons,  and  without  the 
least  reference  to  their  political  opinion.''    Held  : 

1st.  That  the  confining  the  list  of  taxables  to  those  only 
who  are  voters,  taken  together  with  all  the  other  pro- 
visions of  the  law,  does  not  operate  as  an  obstacle  to 
the  free  selection  of  colored  persons  as  jurors. 
2nd.  That  if  the  list  of  taxables  ^^ere  the  only  source 
from  which  jurors  could  be  selected,  the  objection  that 
a  discrimination  was  made  against  colored  persons  as 
jurors  would  be  well  founded;  but  as  the  poll  books  are 
likewise  furnished  oh  which  the  white  taxables  also 
appear  under  the  more  comprehensive  classification  of 
voters,  together  with  all    the  colored    voters  of  the 
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county,  practically  the  distinction  appearing  on  the  list 
of  taxables  is  merged  or  lost. 
8rd.  That  the  possibility  that  there  might  be -colored  tax- 
payers who  would  be  selected  because  of  their "  intel- 
ligence, sobriety  and  integrity,"  for  the  juries,  if  on 
the  list  of  taxables,  who  are  not  on  the  poll  books, 
where  every  male  entitled  to  vote  presumably  is,  and 
therefore  are  excluded  from  jury  duly,  is  too  remote 
and  conjectural  to  support  an  allegation  of  exclusion 
of  colored  persons  from  jury  duty,  because  of  race  and 
color,  by  the  laws  of  Maryland.    lb, 

3.  The  circumstance  that  a  jury  may  be  composed  entirely  of 

white  men,  is  not  in  itself  a  violation  of  the  rights  of 
colored  men.    Their  constitutional  right  is,  not  to  be  kept 
oflF  the  jury  because  they  are  colored  men.    Ih, 
See  Legacy,  5. 

LANDLORD  AND  TENANT. 

1.  The  liability  of  an  assignee  of  a  term  to  the  original  lessor,  or 

those  claiming  under  him,  grows  out  of  the  privity  of  estate, 
and  such  liability  continues  only  so  long  as  such  privity  of 
estate  exists.    DoneUon  v$,  PoUc^  501. 

2.  So  long  as  the  privity  of  estate  continues,  the  assignee  is 

liable  upon  all  covenants  tJuU  run  with  the  land,  such  as  cov- 
enants for  the  payment  of  rent,  and  of  taxes  assessed  upon 
the  premises;  and  for  any  breach  of  such  covenants,  the 
lessor  may  sue  him  during  the  continuance  of  the  assign- 
ment, lb. 
d.  But  when  he  severs  his  relation  to  the  land,  he  puts  an  end 
to  his  liability  for  any  future  breaches  of  the  covenants  con- 
tained in  the  lease,  whether  such  covenants  be  expressed  or 
implied.    lb. 

4.  An  action  at  law  cannot  be  maintained  after  the  assignment, 

in  respect  to  breaches  of  covenant  committed  by  the  assignee 
during  the  time  of  his  holding.  The  remedy  in  such  case  is 
in  equity.    lb. 

5.  The  facts  in  this  case  were  held  not  to  create  an  estoppel,     lb 

LEGACY. 

1.  In  an  action  of  ejectment  by  legatees  to  recover  leasehold 
property  specifically  bequeathed  to  them,  it  is  not  neces- 
sary to  prove,  in  addition  to  the  probate  of  the  will,  and 
the  grant  of  letters  testamentary,  and  the  assent  of  the  exe- 
cutor to  the  legacy,  that  the  property  was  included  in  the 
inventory  returned  by  the  executor  and  was  distributed  to 
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the  legatees  by  the  order  of  the  Orphans*  Court.  Jifatthetos 
vs.  Turner  and  Woodyard,  109. 

2.  Upon  the  death  of  the  testator  his  entire  personal  estate,  in- 
cluding property  specifically  bequeathed,  devolves  on  the 
executor  to  be  administered  by  him  for  the  benefit  of  credi- 
tors, and  the  payment  of  legacies,  and  the  balance,  if  any,  to 
be  distributed  to  the  persons  entitled  under  the  statute  of 
distributions.    lb. 

8.  T?ie  entire  pertondl  estate  ought  to  be  returned  in  the  inventory 
to  the  Orphans'  Court.  But  the  title  of  a  legatee  to  prop- 
erty specifically  bequeathed,  does  not  depend  upon  the  in- 
ventory returned  by  the  executor,  nor  does  it  necessarily 
depend  upon  the  orders  of  the  Orphans*  Court.     lb. 

4.  By  the  will  itself  the  legatee  gets  an  inchoate  title^  and  when 

the  debts  are  paid,  and  the  executor  assents  to  the  delivery 
of  the  property  to  the  legatee,  the  title  of  the  latter  is 
thereby  perfected;  nothing  more  is  necessary;  and  upon 
the  title  thus  perfected  the  legatee  may  maintain  an  action 
of  ejectment  if  the  property  be  leasehold,  and  an  action  of 
trover  for  the  conversion  of  personal  property.    lb. 

5.  After  a  verdict  in  ejectment  in  favor  of  the  plaintiffs,  a  motion 

was  made  in  arrest  of  judgment  on  the  ground  that  the 
plaintiffs  could  not  recover  an  undivided  three-fourths,  under 
a  declaration  in  whic&  they  claimed  the  entire  tract.    Held  : 
1st.  That  whatever  force  there  might  be  in  this  objection 
arising  from  what  was  said  in  Magruder,  et  at  vs.  Peter, 
et  al,  ^  G.  d  J.,  881,  it  was  clear,  since  the  passage  of 
the  Act  of  1888,  ch.  276,  sections  1  and  8,  (Code,  Art.  75, 
sees.  50  and  51,)  no  such  objection  could  be  maintained. 
2nd.  That  it  was  not  only  proper,  but  strictly  within 
the  function  and  duty  of  the  jury  to  define  the  interest 
which  the  plaintiffs  were  entitled  to  be  put  in  posses- 
sion of    If  upon  the  evidence  they  were  not  entitled  to 
recover  the  whole,  but  only  some  undivided  part,  it  was 
for  the  jury  to  decide  how  much.    lb. 

LIMITATIONS  OF  ACTIONS. 

1.  The  real  estate  of  a  deceased  person  was  sold  for  the  payment 
of  his  debts.  The  plea  of  Limitations  was  successfully  in- 
terposed by  some  of  the  heirs  against  the  first  of  the  claims 
presented  in  order  of  priority,  and  the  same  pl^a  was  also 
successfully  interposed  by  some  of  the  heirs  against  the  next 
claim  in  order  of  priority.  Those  not  availing  themselves 
of  the  plea  as  against  the  first  of  said  claims,  were  not 
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the  same  who  failed  to  plead  it  against  the  other  claim. 
Held  : 
Ist.  That  as  the  plea  of  the  Statute  only  enured  to  the 
benefit  of  those  who  pleaded  it,  each  of  said  claims  re- 
spectively was  entitled  to  the  distributive  shares  of  those 
of  the  heirs  who  had  not  pleaded  the  Statute  against  it. 
2nd.  That  the  next  claim  in  order  of  priority,  and  which 
was  not  barred  by  the  Statute,  was  payable  out  of  the 
distributive  shares  of  the  other  heirs.    Bannon^  et  al.  f«. 
Lhyd^  et  al,  48. 

2.  There  is  nothing  in  the  language  of  the  Statute  of  Limitations 

which  denies  the  privilege  of  pleading  it  to  persons  living  in 
other  States.    lb, 

3.  Although  limitations  may  be  a  bar  to  an  action  at  law  on  a 

promissory  note,  referred  to  in  a  mortgage,  after  the  lapse 
of  three  years  from  the  maturity  of  the  note,  yet  if  the  mort- 
gage contains  a  covenant  to  pay  the  debt,  an  action  will  lie 
on  the  covenant  at  any  time  within  twelve  years  from  the 
default.    Earmhaw,  Ez\  tw.  Stetoart,  518. 

LOCAL  OPTON  LAW. 
See  Statutes,  1. 

LOCATION. 

See  Deeds,  1. 
Trespass. 

MALICE. 

See  Slander. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MISTAKE. 

A  mistake  in  the  date  of  a  judgment  may  be  corrected  by  the 
Court,  even  after  the  expiration  of  the  Term  at  which  it 
was  entered.    Ecker  vs.  First  National  Bank,  de,,  292. 

MORTGAGE. 

1.  A  sale  of  real  property  under  a  foreclosure  of  mortgage,  will 
not  be  set  aside  because  the  advertisement  that  appeared 
in  a  newspaper  published  in  the  town  where  the  property 
was  situated,  failed  to  state  that  the  property  was  situated 
in  ftaid  town,  the  description  of  the  property  in  other  re- 
spects being  suflScicnt  for  its  location  and  identity,  and 
there  being  no  intimation  that  it  sold  below  its  fair  market 
value.    Diclcerton  w.  Small,  895. 
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2.  Nor  will  such  sale  be  set  aside  because  the  bond  filed  by  the 
assignee  of  the  mortgagee,  by  whom  the  sale  was  made, 
recited  that  the  sale  was  about  to  be  made  by  him  "as 
attorney  for  his  wife/'  whereas  it  was  made  by  him  as  as- 
signee.    Ih, 
8.  A  mortgage  bore  the  certificate  of  a  justice  of  the  peace  to 
the  fact  that  H.,  "  agent  of  the  within  named  mortgagee,^' 
appeared,  &c.,  and  "made  oath  in  due  form  of  law,  that 
the  consideration  set  forth  in  the  foregoing  mortgage  is 
true  and  bona  fids^'*  but  he  did  not  certify  that  H.  made 
oath  fhat  he  wa$  the  agent  of  the  mortgagee.    Held  : 
1st.  That  the  mere  declaration  on  the  part  of  the  justice  of 
the  peace  that  H.  appeared  before  him  as  the  agent  of 
the  mortgagee,  could  not  be  construed  as  meaning  that 
H.  made  oath  that  he  was  the  agent. 
2nd.  That  as  the  Code  requires  the  agent  to  make  this 
oath  such  a  certificate  was  not  a  substantial  compliance 
with  the  statute,  and  the  mortgage  was  fatally  defec- 
tive.   MilhoUand  and  Wilcox  vs.  Tiffany^  564. 
4.  H.  in  consideration  of  love  and  affection  conveyed  certain  real 
estate  to  his  wife,  it  being  at  the  time  incumbered  by  a  pur- 
chase money  mortgage.    At  the  request  of  H.  and  his  wife, 
T.  advanced  money  to  pay  the  mortgage  which  was  then 
due,  and  took  from  H.  and  wife  a  mortgage  on  the  same 
property  as  security.    H.  subsequently  became  insolvent,  and 
upon  a  bill  filed  by  the  trustees  of  the  insolvent,  the  convey- 
ance to  the  wife  was  set  aside  as  in  fraud  of  his  subsisting 
creditors.     The  property  was  afterwards  sold  by  the  order 
of  the  insolvent  Court.    In  a  contest  as  to  whether  T.  was 
entitled  to  the  proceeds  of  the  sale  as  against  the  creditors 
of  H.,  it  was  Held  : 
That  although  the  mortgage  of  T.  was  fatally  defective  as 
against  the  creditors  of  H.,  yet  having  at  the  request 
of  H.  and  wife  advanced  the  money  to  pay  the  pur- 
chase money  mortgage,  he  was  entitled  as  against  said 
creditors  to  be  substituted  to  the  rights  of  the  prior  in- 
cumbrancer, there  being  no  intervening  rights  or  incum- 
brances,   /ft. 
See  Building  and  Loan  Associations. 
Corporations,  6. 
Insolvent  Law,  2. 
Limitation  op  Actions,  8. 
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1.  By  section  1  of  ordiDance  No.  6  of  1888,  of  the  Mayor  and  City 
Council  of  Baltimore,  the  City  Commissioner  was  "  author- 
ized and  directed  to  have  all  that  part  of  Baltimore  street, 
from  the  east  side  of  Qreene  street  to  the  west  side  of 
Gilmor  street,  repaved  with  Belgian  block  pavement,  and 
recurbed  with  six  inch  curbing,  and  regraded  where  the  same 
may  be  necessary,"  <&c.;  one-third  of  the  cost  to  be  paid  by 
the  city,  *'  and  the  other  two-thirds  thereof  to  be  assessed, 
as  provided  in  Article  47,  of  the  City  Code,  title  *  Streets  and 
City  Commissioner,'  sub-title  *  Grades,  Grading,  Paving,'  &c; 
upon  the  owners  of  the  property  binding  on  said  portion  of 
Baltimore  street,  in  proportion  to  the  number  of  front  feet 
owned  by  them  respectively,  on  the  portion  of  said  street 
hereby  directed  to  be  repaved,  regraded,  and  recurbed  where 
necessary."  And  by  section  2  it  was  provided,  "that  all  the 
proceedings  under  this  ordinance  shall  be  the  same  as  under 
Article  47,  of  the  City  Code,  title  •  Streets  and  City  Com- 
missioner,' sub-title  *  Grades,  Grading,  Paving,'  &c.,  so  far  as 
the  provisions  of  said  Article  are  applicable  thereto,  except 
that  the  City  Commissioner  shall  be  required  to  advertise 
for  proposals  for  furnishing  the  stone  only,  and  that  the  work 
of  laying  the  same  shall  be  done  under  the  direction  and 
supervision  of  said  City  Commissioner,  by  labor  employed 
by  the  day,  and  paid  for  as  other  day  labor  employed  in  said 
City  Commissioner's  Department  is  paid."  After  the  pas- 
sage of  this  ordinance,  the  City  Commissioner  advertised 
for  proposals  to  furnish  one  million  of  granite  paving  blocks, 
that  number  being  required  for  various  improvements  on 
hand,  including  that  provided  for  by  the  ordinance  recited. 
Contracts  were  duly  made  for  the  same  with  the  lowest  re- 
sponsible bidders;  and  in  like  manner,  proposals  for  curb 
atones  and  gutter  stones  were  advertised  for,  for  such  amounts 
as  would  be  required  for  the  year,  and  contracts  therefor 
were  awarded  to  the  lowest  responsible  bidders.  The  City 
Commissioner  then  proceeded  to  repave  and  recurb  the  part 
of  the  street  described;  and  after  its  completion  assessed 
the  abutting  owners  on  the  street  with  the  proportion  of  the 
cost  of  the  improvement  as  directed  by  the  ordinance.  On  a^ 
bill  to  have  enjoined  the  collection  of  said  assessments,  filed 
by  certain  of  the  assessed  parties,  against  the  Mayor  and 
City  Council  of  Baltimore  and  the  City  Collector,  it  was 
Held  : 
1st.  That  the  special  ordinance  in  question  having  provided 
only  for  advertisement  for  proposals  to  furnish  the  mate 
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rial  for  the  work,  and  haviDg  required  the  work  to  be 
done,  under  the  direction  of  the  City  Commissioner,  by 
the  employment  of  labor  by  the  day,  no  assessment  could 
be  made  until  after  the  work  was  completed  and  the  cost 
ascertained. 

2nd.  That  this  however  was  a  matter  that  rested  exclusively 
in  the  discretion  of  the  legislative  branch  of  the  city  gov- 
ernment, and  was  not  within  the  control  of  the  Courts. 

3rd.  That  under  the  power  delegated  by  the  Act  of  1874,  ch. 
218,  the  discretion  exercised  by  the  City  Council,  in 
regard  to  the  propriety  or  necessity  of  the  improvement 
provided  for  by  the  ordinance,  could  not.  be  controlled 
by  the  Courts.  And  it  was  only  where  the  power  was 
exceeded,  or  fraud  was  charged  and  shown  to  exist,  or 
where  there  had  been  a  manifest  invasion  of  private 
rights,  that  the  remedial  and  corrective  power  of  the 
Courts  could  be  successfully  invoked. 

4th.  That  whether  there  was  a  real  necessity*,  or  a  good  rea- 
son, for  the  removal  of  the  old  pavement,  and  replacing 
it  with  Belgian  blocks,  was  a  matter  entirely  within  the 
discretion  of  the  City  Council,  and  over  the  exercise  of 
that  discretion  the  Courts  had  no  power  of  review. 

5th.  That  the  special  ordinance  in  question  was  not  so  re- 
pugnant or  inconsistent  in  its  provisions  as  to  render  it 
inoperative  and  void. 

6th.  That  the  fact  that  the  City  Commissioner  had  to  deter- 
mine for  himself,  at  the  risk  of  being  in  error,  as  to  what 
was  consistent  or  inconsistent  as  between  the  provisions 
of  the  special  ordinance  and  those  of  Article  47,  of  the 
City  Code,  constituted  no  valid  objection  to  the  assess- 
ments made,  nor  to  the  validity  of  the  ordinance  that 
rendered  it  necessary  that  he  should  so  decide. 

7th.  That  the  proceedings  of  the  City  Commissioner  under 
the  ordinance  were  not  rendered  illegal  by  the  fact  that 
the  advertisement  for  proposals  to  furnish  the  Belgian 
blocks,  and  the  curb  and  gutter  stones,  was  not  separately 
and  specially  made  with  reference  to  contracts  authorized 
to  be  made  under  that  ordinance,  but  were  made  for 
more  materials  than  were  required  for  the  particular 
work ;  it  not  being  pretended  that  proposals  were  offered 
for  more  material  of  any  kind  than  was  actually  needed 
for  street  imprgvements  of  the  city,  then  commenced  or 
about  to  be  commenced ;  and  it  not  being  shewn  that 
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the  complainants  were  in  any  manner  prejudiced  by  the 
mode  in  which  the  proposals  were  made. 
8th.  That  the  ordinance  was  not  rendered  unconstitutional 
and  invalid  on  the  ground  that  it  neither  provided  for 
notice  nor  opportunity  to  the  property  owner  to  be  heard 
before  the  assessment  was  made  and  enforced  against  his 
property,  and  therefore  the  property  of  the  citizen  was 
attempted  to  be  appropriated  without  due  process  of 
law.    AUberger,  et  al,  V9,  Mayor,  dbc,,  of  BdUitnore,  etal,,  1. 
2.  A  tenant  for  life  of  property  fronting  on  a  street  in  the  City  of 
Baltimore,  is  not  the  owner  thereof  within  the  meaning  of 
section  three  of  the  Act  of  1874,  ch.  218,  which  declares  that 
the  Mayor  and  City  Council  of  Baltimore  shall  have  power 
and  authority  "to  provide  by  general  ordinance  for  the 
grading,  gravelling,  shelling,  paving  or  curbing,  or  for  the 
regrading,  regravelling,  reshelling,  repaving  or  recurbing  of 
any  street*  lane  or  alley,  or  part  thereof  in  said  city  with- 
out the  passage  of  a  special  ordinance  in  the  particular  case* 
whenever  the  owners  of  a  majority  of  the  front  feet  of  prop- 
erty binding  on  such  street,  lane  or  alley,  or  part  thereof 
shall  apply  for  the  same,"  <&c.    Mayor,  dsc.,  of  Baltimore  v«. 
Boyd,  et  al,,  10, 
8.  Where  a  person  signs  such  application  as  trustee,  without 
being  then  trustee,  or  having  the  legal  title  to  the  property 
for  which  he  signs,  vested  in  him  as  such,  the  Court  has  no 
power  to  convert  his  signature  as  truetee  into  a  signature  as 
guardian  of  his  children  who  owned  the  property  be  professed 
to  represent,  though  he  may  have  been  such  guardian,  and 
as  such  authorized  by  section  4,  of  the  Act  of  1874,  ch.  218, 
to  make  the  application  for  them.    Ih, 
4.  By  section  40,  of  the  Act  of  1878,  chapter  484,  amending  the 
charter  of  the  City  of  Cumberland,  it  is  provided  that  the 
City  Council  "  may  pass  ordinances  to  remove  all  nuisances 
and  obstructions  from  the  streets,  lanes  and  alleys  within  the 
limits  of  the  city;'*  and  "for  the  preservation  of  peace  and 
good  order,  securing  persons  and  property  from  violence, 
danger  or  destruction."    The  City  Council,  by  ordinance, 
section  5,  chapter  18,  of  the  City  Code,  prohibited  under 
the  penalty  of  a  fine, "  any  sport,  play  or  exercise  that  might 
produce  bodily  injury,  or  endanger  property  on  any  street, 
square  or  alley  within  the  city  limits."  In  an  action  against 
the  Mayor  and  City  Council  of  Cumberland,  to  recover  for 
injuries  to  the  plaintiff,  caused  by  his  being  knocked  down, 
while  crossing  one  of  the  streets  of  the  city,  by  a  sled  on 


Digitized  by  VjOOQIC 


INDEX.  657 

3IUNICIPAL   CORPORATIONS.— Oonfinu^. 

which  a  number  of  boys  were  coasting  on  the  snow,  it  was 
Held: 

1st.  That  the  defendant  was  under  an  obligation  to  exer- 
cise for  the  public  good  the  powers  conferred  on  it  by 
its  charter  to  prevent  nuisances  and  to  protect  persons 
and  property ;  and  that  this  duty  was  not  discharged 
by  merely  passing  ordinances ;  a  vigorous  eflfort  must  be 
made  to  enforce  them. 
2nd.  That  the  defendant  was  bound  to  prevent  the  nuisance 
if  it  could  do  so  by  ordinary  and  reasonable  care  and 
diligence;  but  if  it  did  use  this  degree  of  care  and 
diligence,  it  discharged  its  duty,  and  was  relieved  from 
responsibility ;   and  a  vigorous  eflfort  to  enforce  its  or- 
dinance on  the  subject  would  fulfil   its  duty   in  this 
respect. 
8rd.  That  the  question   whether  such  eflfort  was  made, 
was  one  to  be  determined  by  the  jury?    Tayhr  vs.  Nayor, 
<fec.,  of  Cumberland,  68. 
5.  The  City  of  Baltimore  has  by  its  charter,  Code  of  Public  Local 
Laws,  Art.  4,  sec.  885,  "full    power  to  pave  and  keep  in 
repair  all  necessary  drains  and  sewers,  to  pass  all  regulations 
necessary  for  the  preservation  of  the  same,  and  to  authorize 
any  person  by  them  appointed  for  that  purpose,  to  enter 
upon  the  lots,  grounds  and  possessions  of  any  person  or 
body  politic,  through  which  the  common  tetoers  run  or  ought 
to  run,  to  regulate,  make  or  repair  the  same."    For  more 
than  twenty  years  the  city  used   and  controlled  a  stream 
within  its  limits  as  a  common  sewer,  appointed  an  oflScer  to 
see  to  its  being  kept  in  repair,  and  repaired  it  as  well  where 
it  ran  under  private  property  as  where  it  passed  across  or 
along  public  streets,  without  objection  by  owners  of  private 
property  or  interference  on  their  part;  and  the  stream  had 
been  made  a  complete  and  continuous  arched,  covered  and 
under-ground  drain  or  sewer,  completely  under  the  control 
and  management  of  the  city.    Held  : 

1st.  That  the  legal  results  arising  from  this  state  of  facts 
were,  that  the  city  had  acquired  the  right  thus  to  use 
the  stream  wherever  it  crossed  or  flowed  along  the 
streets,  which  were  from  time  to  time  laid  out  over  the 
land  through  which  the  stream  ran,  by  virtue  of  its 
power  to  open  and  condemn  streets,  and  by  adoption 
wherever  it  passed  through  private  property,  and  where 
the  arching  or  covering  of  it  may  have  been  originally 
done  by  private  owners. 

42  V.  64. 
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2Dd.  That  it  must  be  presumed  that  such  private  owDers 
had  surrendered,  devoted  or  dedicated  their  rights  in 
the  bed  of  the  stream  to  the  public  for  the  purposes  of 
a  public  sewer,  and  that  the  city  and  public  had  aceepUd 
such  dedication  or  surrender,  and  that  in  consequence 
of  its  having  thus  become  a  public  sewer  the  city  waa 
bound  to  keep  it  in  repair,  and  was  responsible  for  in- 
juries resulting  from  negligence  in  making  necessary 
repairs,  as  well  as  from  the  negligent  or  unskilful  manner 
in  which  the  work  of  repairing  was  actually  done. 
8rd.  That  the  city  under  the  clause  of  its  charter  above 
cited  had  undoubted  power  to  acquire  by  dedication^ 
adoption  and  acceptance,  the  right  thus  to  use  said 
'Stream  where  it  flowed  through  or  under  private  prop- 
erty. 
4th.  That  in  order  to  make  the  city  liable  in  an  action 
for  damages  occasioned  by  a  defect  in  a  public  work 
of  this  character,  the  plaintiff  must  prove  that  the  cor- 
porate authorities  had  notice  of  it,  or  knew   of  its 
existence,  or  show  lapse  of  time  or  other  state  of  cir- 
cumstances from  which  notice  could  be  implied.   Krant 
V8.  Mwyor^  dte.,  of  Baltimore,  491. 
6.  Where  a  municipal  corporation  undertakes  in  the  discharge 
of  its  duties  to  construct  or  repair  such  a  work,  it  is  responsi- 
ble for  damages  caused  by  the  negligent,  careless  or  unskil- 
ful manner  of  performing  the  work.    Jb, 

NEGLIGENCE. 

1.  H.  while  in  possession  of  certain  premises  as  tenant,  found  it 
necessary  in  connection  with  the  prosecution  of  his  business, 
to  erect  a  long  and  high  fence  on  the  front  thereof,  and 
parallel  with  Pratt  street.  Inside  of  the  fence,  and  attached 
to  it,  H.  built  on  one  side  of  the  gateway^  a  lime  shed,  and 
on  the  other  side,  a  stable.  On  the  4th  of  February,  1884, 
H.  surrendered  possession  of  the  premises  to  his  landlord, 
and  about  the  same  time  removed  the  stable.  On  the  20th 
of  February,  the  infant  daughter  of  R.  was  passing  along 
Pratt  street  on  her  way  to  her  work,  and  the  fence  fell  upon 
her,  and  very  seriously  injured  her.  Shortly  thereafter,  H. 
entered  upon  the  premises  and  removed  the  fence  which 
was  still  standing,  and  took  it  into  his  own  possession.  In 
an  action  against  H.  by  R.  to  recover  damages  for  the  in- 
jury thus  done  to  his  daughter,  it  was  Held: 

Ist.  That  if  the  defendant  erected  the  fence  in  an  insecure 
and  unsafe  manner,  or  permitte<1  the  same  to  be  insecare. 
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.  and  unsafe  to  persons  passing  along  said  street,  the 
plaintiff  was  entitled  to  recover,  if  his  daughter  was 
exercising  due  care  and  caution  in  passing  along  the 
street  at  the  time  of  the  injury. 
2nd.  That  the  fact  that  the  defendant  had  surrendered 
the  premises  to  his  landlord  and  was  not  in  possession 
thereof  at  the  time  of  the  accident,  did  not  relieve  him 
of  liability  to  the  plaintiff. 
8rd.  That  if  the  fence  was  in  itself  sufficiently  strong  and 
secure  to  resist  any  ordinary  wind  storm,  but  was  blown 
down  by  a  storm  of  unusual  force  and  velocity,  the  con- 
sequences of  which   the  exercise  of  no  ordinary  care 
and  prudence  could  prevent,  the  plaintiff  was  not  en- 
titled to  recover. 
4th.  That  the  fact  that  the  child  stopped  on  the  street 
while  passing  the  fence,  for  the  purpose  of  looking  at 
some  object  on  the  opposite  side  of  the  street,  and  that 
the  accident  would  not  have  occurred,  if  she  had  not 
thus  stopped,  would  not  relieve  the  defendant  of  respon- 
sibility. 
5th.  That  in  awarding  compensation  for  the  loss  of  his 
daughter's  services,  the  jury  might  consider  how  far  the 
injury  was  permanent  in  its  nature,  and  might  affect  her 
ability  to  render  services  for  the  plaintiff  to  the  period 
when  she  would  arrive  at  the  age  of  twenty-one  years. 
Eiissey  vs.  Ryan,  426. 
2.  The  damages  recoverable  in  actions  for  personal  injuries,  are 
for  all  the  legal  and  natural  consequences  resulting  from  the 
wrongful  act,  though  the  particular  form  or  nature  of  the 
results  was  not  contemplated  or  foreseen  by  the  wrong-doer  ; 
and  it  is  not  necessary  to  state  specially  any  matters  which 
are  the  legal  and  natural  consequences  of  the  injury  in- 
flicted.   Ih. 

NUISANCE. 

See  Municipal  Corporations,  4. 

OFFICE   AND  OFFICER. 

1.  The  acts  of  officers  defcicto  in  regard  to  public  matters,  affect- 

ing the  public  interests,  are  to  be  regarded  as  valid  and  bind- 
ing; as  much  so  as  if  the  same  acts  had  been  performed  in 
the  same  manner  by  officers  de  jure,  Koontz  vb.  Burgees  and 
Commtmoneri  q/  Hancock,  et  oZ.,  184. 

2.  As  taxes  are  levied  for  the  support  of  the  Government,  the 

reasons  of  public  policy  on  which  the  principle  is  founded, 
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apply  with  even  greater  force  in  regard  to  the  acts  of  officers 
whose  duty  it  is  to  levy  and  collect  such  taxes.    1  h. 

3.  Certain  persons  who  were  elected  Burgess  and  Commissioners 

of  the  Town  of  H.,  qualified  as  such  by  taking  the  oath  of 
office  prescribed  by  the  town  charter,  and  entered  upon  the  dis- 
charge of  the  duties  of  their  office,  but  did  not  take  the  oath 
of  allegiance  required  by  section  6  of  Article  1  of  the  Con- 
stitution of  the  State.    On  a  bill  to  restrain  said  Burgess 
and  Commissioners  from  enforcing  the  payment  of  taxes 
levied  by  them  on  the  property  of  the  complainant,  it  was 
Held: 
That  admitting  it  was  necessary  for  them  to  take  the  oath 
prescribed  by  the  Constitution,  to  constitute  them  offi- 
cers de  jure,  yet  being  officers  de  facto,  their  public  and 
official  acts  as  Burgess  and  Commissioners  were  valid 
and  binding.    /&. 

4.  In  authorizing  the  town  authorities  to  assess  and  levy  taxes, 

the  charter  was  silent  as  to  the  mode  and  manner  in  which 

the  assessment  was  to  be  made.  Held: 
That  there  was  nothing  in  the  charter  under  which  the 
said  Burgess  and  Commissioners  were  elected,  nor  was 
there  any  principle  of  law,  which  forbade  them  from 
adopting  the  assessment  made  for  State  and  county  pur- 
poses as  the  basis  for  the  levy  to  be  made  by  them.    Ih. 

ORPHANS'  COURT. 

1.  The  determination  of  the  Orphans'  Court  is  not  final  and  con- 

clusive as  to  claims  against  the  estates  of  decedents.  If  the 
claim  is  disallowed,  the  claimant  may  seek  his  remedy  in  a 
Court  of  law  or  equity;  and  if  it  is  allowed,  the  executor 
or  administrator  may  refuse  to  pay  it.  The  allowance  of  a 
claim  by  the  Orphans'  Court  operates  only  as  a  protection  to 
the  executor  or  administrator,  if  he  should  pay  it  out  of  the 
estate  of  his  decedent.     Levering  vs.  Levering,  899. 

2.  The  decision  of  the  Court  of  Appeals  on  an  appeal  from  an 

order  of  the  Orphans'  Court,  is  not  final  and  conclusive  with 
respect  to  the  litigating  parties.  The  original  jurisdiction 
being  only  prima  facie,  "the  exercise  of  the  appellate  juris- 
diction does  not  increase  its  effect"    Ih. 

3.  The  law  confides  to  the  Orphans'  Court,  and  to  no  other  tri- 

bunal, the  authority  to  grant  letters  of  administration  on  the 
estate  of  a  deceased  person ;  and  in  performing  this  duty  the 
Court  is  enjoined  to  make  judicial  inquiry,  "whether  or  not 
the  party  dying  left  any  will; "  and  it  is  forbidden -to  grant 
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administration  unless  such  dying  intestate  is  proved  to  its 
satisfaction.    Emmert  vt,  Stouffer,  548. 

4.  Where  letters  of  administration  have  been  granted,  it  is  com- 

petent for  the  Orphans'  Court  in  a  proper  case  to  revoke 
them ;  and  the  statute  law  expressly  requires  it  to  revoke 
them  if  a  will  for  the  disposition  of  the  personal  estate  shall 
afterwards  be  proved  according  to  law,  and  the  executor 
named  therein  shall  make  due  application  for  letters  testa- 
mentary and  execute  a  bond.     lb. 

5.  Letters  of  administration  do  not  prove  the  intestacy  of  the 

deceased,  when  a  paper  purporting  to  be  his  will  is  pro- 
pounded for- probate.    lb. 

6.  The  grant  of  letters  of  administration  is  a  judgment  in  rem, 

which  establishes  conclusively  the  legal  status  of  the  admin- 
istrator, and  invests  him  with  rights  belonging  to  that  capa- 
city,   lb. 

7.  The  Orphans'  Court  has  no  jurisdiction  to  determine  the  ques- 

tion of  probate,  until  the  will  is  exhibited  for  the  purpose  of 
having  it  proved.     lb. 

8.  A  paper-writing  purporting  to  be  a  last  will  and  testament 

was  produced  in  the  Orphans'  Court  by  the  two  sons  named 
therein  as  executors,  and  who  were  the  only  children  and 
heirs-at-law  of  the  deceased,  with  a  disclaimer  on  their  part 
that  they  offered  it  for  probate.    Accordingly  they  made 
application  for  the  grant  of  letters  of  administration  upon 
the  estate  of  their  deceased  mother.    The  Court  heard  such 
testimony  as  was  offered  by  the  petitioners  who  assailed  the 
will ;  but  no  opportunity  was  offered  to  those  persons  who 
were  interested  in  maintaining  it.      The  Court  thereupon 
ruled  that  the  paper- writing  was  not  the  last  will  and  testa- 
ment of  the  deceased,  and  granted  letters  to  one  of  the  peti- 
tioners, the  other  renouncing  in  his  favor.    Held  : 
That  the  judgment  of  the  Orphans'  Court  was  in  legal 
effect  merely  a  grant  of  letters  of  administration,  and 
was  wholly  without  effect  upon  the  paper  as  a  will.    lb. 
See  Courts. 

OYSTER  LAW. 

See  Criminal  Law,  2,  3. 

PARTNERSHIP. 

1.  The  following  stipulation  under  seal  was  appended  to  certain 
articles  of  partnership  between  B.,  H.  and  N.:  "In  con- 
sideration of  the  fact  that  B.  has  the  largest  amount  of  money 
in  the  business,  it  is  understood  and  agreed,  that  when  the 
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firm  is  dissolved  by  limitation  or  otherwise,  the  said  B. 
shall  have  charge  of  the  books  and  settle  the  business,  and 
the  business  shall  be  wound  up  as  rapidly  as  practicable,  as 
set  forth  in  Article  five  of  this  agreement."  In  accordance 
with  this  agreement,  B.  upon  the  dissolution  of  the  partner- 
ship took  possession  of  the  books,  assets,  and  all  the  part- 
nership affairs,  for  settlement.  Among  the  creditors  of  the 
firm  were  said  B.  and  N.    Immediately  after  the  dissolution, 

B.  and  N.  entered  into  a  new  partnership  with  C.  to  carry 
on  the  same  character  of  business  as  that  which  had  been 
carried  on  by  the  former  partnership.  The  stock  of  the  old 
firm  remaining  on  hand  was,  by  consent  of  all  concerned, 
appraised,  and  B.  and  N.  turned  'it  into  the  new  concern 
at  the  appraised  value,  and  they  credited  their  claims  with 
a  proportionate  part  of  the  valuation,  C.  paying  his  pro- 
portion in  cash.    A  bill  was  filed  by  H.  against  B.,  N.  and 

C.  for  an  injunction  and  the  appointment  of  a  receiver,  and 
for  an  account  of  the  affairs  of  the  old  partnership.  On  the 
application  for  the  injunction  and  receiver,  which  was  heard 
upon  bill,  answer,  and  the  exhibits  filed,  it  was  Held  : 

1st.  That  upon  such  an  application  as  this  the  Court  does 
not  determine  the  questions  arising  between  the  part- 
ners; the  only  question  for  consideration  being,  whether, 
upon  the  facts  disclosed,  there  is  an  apparent  necessity 
for  either  an  injunction,  or  a  receiver,  to  protect  the 
assets  of  the  partnership  until  the  rights  of  the  partners 
can  be  definitively  determined  upon  full  hearing  of  the 
case. 

2nd.  That  the  question  of  the  propriety  of  granting  an 
injunction  or  of  appointing  a  receiver,  was  not  to  be 
determined  upon  the  allegations  of  the  bill  alone,  but 
the  averments  of  the  answer  were  also  to  be  considered. 

8rd.  That  the  fact  that  B.  and  N.  took  the  stock  of  the  old 
firm  at  a  valuation  placed  upon  it  by  third  persons, 
selected  by  agreement  of  all  concerned,  in  payment  of 
debts  due  them,  could  hardly,  as  between  the  partners, 
under  the  circumstances  of  the  case,  be  regarded  as  mis- 
appropriation of  the  assets. 

4th.  That  the  interest  of  the  defendants,  as  well  as  that 
of  the  complainant,  must  be  considered  in  an  applica- 
tion of  this  kind ;  and  it  was  manifest  that  to  grant  the 
injunction  and  appoint  a  receiver  as  prayed  at  that 
stage  of  the  settlement  of  .the  affairs  of  the  partnership, 
then  nearly  at  the  close,  would  be  attended  with  no  sub- 
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stantial  good  to  any  of  the  parties  concerned,  but  would 
likely  be  attended  with  unnecessary  trouble,  perplexity, 
and  expense,  if  not  with  even  more  serious  mischief  to 
the  real  interests  involved. 
5th.  That  the  charge  of  the  books  and  the  settlement  of 
the  business  of  the  old  firm  having  been  by  express 
stipulation  confided  to  B.  the  Court  would  interfere  to 
take  out  of  his  hands  the  matter  thus  confided  to  him, 
with  great  reluctance,  and  only  upon  the  most  cogent 
reasons. 
6th.  That  in  such  case  there  must  be  some  clear  breach 
of  duty,,  or  conduct  amounting  to  fraud,  or  the  facts 
must  be  such  as  to  show  a  real  danger  to  the  partner- 
ship assets  thus  confided  to  the  administration  of  the 
settling  partner,  by  reason  of  insolvency  or  otherwise. 
7th.  That  as  B.  insisted  upon  his  rights  under  the  contract 
as  settling  partner,  and  denied  that  he  had  done  any- 
thing to  forfeit  his  right  of  possession,  there  was  no 
sufiScient  ground  for  displacing  him  from  his  position 
by  granting  an  injunction  and  appointing  a  receiver. 
Heflebovoer  vs.  Bueh^  et  oZ.,  15. 
2.  H.,  M.  and  S.  formed  a  partnership  under  the  firm  name  of  H., 
M.  &  Co.,  to  carry  on  a  general  commission  business  in  the 
City  of  Baltimore,  in  which  S.  became  a  special  partner  and 
contributed  $5000  capital.    This  partnership  by  its  terms 
ended  on  the  14th  of  March,  1882.    On  the  15th  of  March, 
1882,  the  same  parties  executed  and  acknowledged  the  fol- 
lowing certificate:    "Be  it  remembered,  and  it  is  hereby 
certified,  that  we,  H.  and  M.  as  general  partners,  and  8.  as 
special  partner,  and  all  residing  in  the  City  of  Baltimore, 
in  the  State  of  Maryland,  have  formed  and  entered  into  a 
limited  partnership  under  the  name  or  firm  of  H.,  M.  &  Co., 
and  intend  to  transact  a  general  commission  business  in  the 
City  of  Baltimore.    The  said  S.  has  contributed  $10,000  to 
the  capital  of  the  firm,  and  the  partnership  is  to  commence 
on  the  15th  day  of  March,  1882,  and  is  to  terminate  on  the 
28th  day  of  February,  1885."    Held  : 
That  the  change  in  the  amount  of  the  capital  to  be  con- 
tributed by  the  special  partner,  from  $5000  to  $10,000, 
made  this  in  legal  contemplation  a  new  partnership,  and 
not  a  renewal  or  continuance  of  the  old  one.    And  the 
right  of  S.  to  hold  the  position  of  a  special  partner  in 
this  partnership  was  in  no  wise  aided  or  affected  by  the 
fact  that  he  was  such  in  the  old  one.    Ltneweaver  vs. 
SlagU,  465. 
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8.  On  the  IStli  of  March,  1882,  the  day  on  which  the  certificate 
was  signed,  8.  gave  to  the  firm  of  H.,  M.  &  Co.  a  certifi,ed 
check  for  $10,000,  which  was  on  the  same  day  deposited  in 
bank,  and  passed  to  the  credit  of  the  firm.    Afterwards  on 
the  same  day,  the  firm  gave  S.  its  check  on  the  same  bank  for 
$6500;  and  three  days  afterward,  the  firm  by  another  check 
paid  him  the  sum  of  $1119.16.    These  two  checks  aggre- 
gating the  sum  of  $7619.16,  were  for  the  cash  appearing  to 
the  credit  of  S.  on  the  books  of  the  old  firm  for  his  original 
capital  of  $5000,  and  the  profits  thereon ;  but  the  cash  thereby 
appearing  to  be  on  hand  was  theoretical  merely,  and  the 
actual  cash  was  scattered  oyer  the  country  in  the  shape  of 
debts  and  accounts  due  the  firm,  and  was  not  collected 
until  some  time  after  the  new  firm  had  been  in  operation. 
On  a  subsequei)!  failure  of  the  firm,  it  was  Held  : 
1st.  That  the  sum  of  $10,000  was  not  contributed  by  S.  in 
cash.    The  sum  of  $2880.84  only  was  so  contributed^ 
while  the  balance,  amounting  to  7619.16,  was  in  fact 
represented  by  his  interest  in  the  uncollected  and  un- 
realized assets  of  the  old   firm,  taken  at  a  valuation 
which  was  guaranteed  by  that  firm. 
2nd.  That  this  could  not  be  accepted  as  an  equivalent  for 

the  cash  which  the  law  requires. 
8rd.  That  the  statement  in  the  certificate  and  afiSdavit 
that  S.  had  made  this  contribution  of  $10,000  was  in 
legal  contemplation  a  *'  false  statement,'*  no  matter  in 
what  good  faith  or  with  what  honest  intentions  he  and 
his  associates  may  have  acted. 
4th.  That  the  failure  of  S.  to  contribute  the  whole  $10,000 
in  cash,  made  him  liable  to  the  creditors  of  the  new 
firm  of  H.,  M.  &  Co.,  as  a  general  partner. 
5th.  That  payment  by  a  certified  check  on  a  bank  in  good 
standing,  which  the  bank  actually  pays,  is  a  good  mode 
of  payment  under  the  law  of  limited  partnership,  and 
the  mere  fact  that  a  special  partner  has  paid  his  con- 
tribution by  such  a  check  does  not  make  him  a  general 
partner.    Ih. 
4.  On  the  24th  of  April,  1884,  only  five  days  before  the  firm 
failed,  H.  and  M.  conveyed  a  house  and  lot  which  belonged 
to  the  firm,  and  stood  in  their  names,  to  the  firm  of  C.  W.  S. 
&  Co.,  of  which  8.  was  a  member,  for  the  consideration  of 
$2485.62,  of  which  $1985.62  consisted  of  loans  with  interest 
thereon,  previously  made   by   S.  &  Co.,  to  the  grantors. 
Held: 
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Ist.  That  if  at  the  time  this  deed  was  made,  Hi  and  M. 
knew  their  firm  was  insolvent,  or  could,  by  the  exercise 
of  reasonable  diligence,  have  discovered  its  condition, 
and  if  S.  also  knew  the  true  condition  of  said  firm,  or 
could  have  discovered  it  by  the  exercise  of  reasonable 
diligence,  without  interfering  with  the  conduct  of  the 
firm's  business,  then  the  deed  was  made  with  the  intent 
to  prefer  the  grantees  therein,  and  having  been  made 
to  8.  himself  and  others,  it  must  be  presumed  to  have 
been  made  with  his  concurrence,  and  he  therefore  by 
virtue  of  the  seventeenth  section,  of  Article  seventy-two, 
of  the  Code,  became  liable  as  a  general  partner. 
2nd.  That  upon  the  facts  stated  the  law  would  presume 
the  intent  to  prefer,  and  such  intent  need  not  be  proved 
as  an  independent  fact.    Ih, 

PASSENGERS. 

See  Ratlkoad  Companies,  4. 

PATENT. 

See  Waters  and  Water-Courses. 

POWER. 

1.  The  donee  of  a  power  may  execute  it  without  referring  to  it, 

and  without  taking  any  notice  of  it,  provided  the  intention 
to  execute  it  really  appears.    Patterton^  et  al.  vs,   Wihon,  198. 

2.  If  there  is  no  express  reference  to  the  instrument  creating  the 

power,  there  should  be  some  special  reference  to  the  subject 
on  which  it  is  to  operate,  or  some  circumstance  leading  to 
the  conclusion  that  its  execution  was  intended.    Ih 

3.  Under  the  wills  both  of  the  father  and  mother  of  M.  L.  P., 

real  and  personal  property  was  devised  to  trustees  in  trust 
for  the  said  M.  L.  P.  during  her  life,  with  the  power  to 
her  of  disposing  of  the  same  by  will.  M.  L.  P.  died  leav- 
ing a  will  in  which,  with  the  exception  of  certain  specific 
bequests  of  articles  of  personal  property,  all  the  property 
disposed  of  is  described  as  *^  all  the  rest,  residue  and  re- 
mainder of  my  estate,  real,  personal  and  mixed,  where- 
soever situated  and  to  which  I  am  in  any  manner  whatever 
entitled."  A  bill  was  filed  by  said  trustees,  seeking  among 
other  things  a  construction  of  said  will.  The  bill  contained 
an  averment  that  the  said  M.  L.  P.  at  the  time  of  her  death 
had,  besides  that  held  in  trust  for  her,  other  property,  both 
real  and  personal,  which  she  held  in  her  own  right  absolutely 
and  in  fee  simple;  and  no  proof  was  offered  tending  to  show 
that  there  was  no  other  property  upon  which  her  will  could 
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operate,  except  that  subject  to  tlie  power  created  by  the  wills 
of  her  father  and  mother.     Hkld  : 
Ist  That  as  there  was  no  reference  in  the  will  of  11.  L.  P. 
to  the  power  created  by  the  wills  of  her  father  and 
mother,  nor  to  the  subject  on  which  the  power  was  to 
operate ;  and  as  it  was  averred  in  the  bill  of  complaint 
and  no  where  denied,  that  she  had  other  property,  her 
will  would  be  operative  without  the  aid  of  the  power, 
and  could  not  be  regarded  as  an   execution  of  said 
power. 
2nd.  That  the  property  held  in  trust,  under  the  wills  of 
her  father  and  mother,  must  be  held  and  distributed  in 
conformity  with  the  provisions  of  those  wills. 
8rd.  That  as  the  trustees  desired  and  invoked  a  judicial 
construction  of  the  will  in  question,  the  costs  should  be 
paid  out  of  the  funds  in  their  hands  as  trustees.    Ih. 

PRACTICE. 

Where  a  declaration  contains  several  counts,  and  there  is  a  gene- 
ral verdict,  one  good  count  will  sustain  the  judgment    Huiz- 
ler  f)8.  Lordy  534. 
See  Criminal  Law,  8. 
Evidence,  8. 
Mistake. 

Prayeks  and  Instructions,  8. 
Will,  5. 

PRACTICE  IN   EQUITY. 

1.  Any  conclusion  formed  by  the  Court  upon  evidence  given  on  a 

motion  to  dissolve  an  injunction,  can  be  used  only  at  the 
hearing  of  that  motion.  State  vs.  Brown  and  Brawny  Trus- 
tees, et  al,  199. 

2.  The  amendment  of  the  pleadings  in  an  equity  proceeding,  is 

within  the  discretion  of  the  Court,  and  'no  appeal  lies  from 
their  decision.     2b. 
See  Executors  and  Administrators,  8,  7,  8. 
Husband  and  Wipe,  2. 
Injunction. 
Insolvent  Law,  1. 
Partnership,  1 

PRACTICE  IN  THE  COURT  OF  APPEALS. 

This  Court  will  not  reverse  a  judgment  on  account  of  the 
granting  of  inconsistent  instructions,  unless  the  character  of 
the  instructions  were  such  as  to  afford  good  reason  for  sup- 
posing they  might  have  had  the  effect  of  misleading  or  con- 
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fusing  the  minds  of  the  jury.    Garey  vs,  Sangston  and  Whitby ^ 
81. 
See  Appeal,  5. 

Criminal  Law,  11, 12. 

Executors  and  Administrators,  9, 10.' 

Jury,  1. 

Removal  of  Causes. 

PRAYERS  AND  INSTRUCTIONS. 

1.  A  prayer  is  properly  rejected,  which  contains  no  instruction 

not  already  contained  in  a  prayer  previously  granted.  Green 
Ridge  Railroad  Co.  m.  Brihkman,  52. 

2.  The  reproduction  and  repeated  presentation  of  the  same  legal 

proposition  in  various  prayers,  by  a  mere  transposition  of 
phraseology,  are  not  only  unnecessary,  but  manifestly  tend 
to  confusion,  and  should  not  therefore  be  encouraged  by 
judicial  sanction.    /5. 

8.  The  Court  may  give  instructions  of  its  own,  or  explain  the 
eflfect  of  those  granted  at  the  instance  of  the  parties,  pro- 
vided they  are  not  inconsistent  therewith.  Htissey  c«.  Ryan, 
426. 

4.  Where  a  prayer  cannot  be  granted  in  its  entirety,  it  is  pro- 
perly rejected.    Hutzler  ««.  Lord^  534. 

See  Practice  in  the  Court  op  Appeals. 
Will,  3. 

PRESUMPTIONS. 

See  Partnership,  4. 

.PRIORITY  OP    LIEN. 
See  Corporations,  5. 

PRIVILEGED  COMMUNICATIONS. 
See  Slander. 

PUBLIC  POLICY. 

6^  Benevolent  Assoc i  \t io j^^  1. 

PURCHASER. 

See  Husband  and  Wife,  5. 

RAILROAD    COMPANIES. 

1.  An  action  was  brought  against  a  railroad  company  to  recover 
damages  resulting  from  a  fire  alleged  to  have  been  occasioned 
by  the  engines  and  locomotives  of  the  defendant  being  neg- 
ligently run  and  controlled  on  the  line  of  its  road.  The 
plaintiff  offered  only  indirect  proof  that  the  fire  was  caused 
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by  the  engine  of  the  defendant.  The  defendant  then  oflfered 
to  prove  that  among  the  farmers  in  that  region  it  was  a 
custom  or  usage  to  set  fire  to  the  leaves  and  underbush  at 
that  season,  so  as  to  improve  the  pasturage ;  and  that  anna- 
ally,  during  many  years  before  the  defendant's  road  was 
built,  such  fires  had  been  started  in  that  valley  and  the  ad- 
jacent mountains.    Held  : 

That  the  evidence  was  inadmissible.     Green  Ridge  Bail- 
road  Go.  ts.  Brinkman^  52. 
2.  Where  a  railroad  company  is  sued  for  damages  resulting  from 
a  fire  communicated  by  the  defendant's  engine,  proof  that 
the  fire  so  originated  creates  the  presumption  of  negligence, 
and  the  onv4  probandi  under  the  Code,  Article  77,  section  1, 
is  on  the  defendant  to  show  the  contrary.    Ih, 
8.  The  fact  that  the  engine  habitually  scattered  sparks  to  such 
an  extent  as  to  endanger  combustible  material  along  the  line 
of  the  road,  is  one  from  which  the  jury  may  find  negligence 
on  the  part  of  the  defendant.    11. 
4.  R.  bought  from  a  railroad  company  a  round  trip  ticket  from  W. 
to  P.     The  ticket  was  in  two  coupons  attached  to  each 
other, — one  being  for  the  trip  to  P.,  and  the  other  for  the 
return  trip.    On  the  trip  to  P.,  the  conductor  of  the  train 
tore  off"  the  coupon  for  that  trip,  and  by  mistake  punched 
the  return  coupon.     He  afterwards  wrote  on  the  back  in 
pencil  the  words  "  cancelled  by  mistake,"  and  returned  it  to 
R.,  saying,  "  I  have  fixed  it  all  right,  now  you  can  ride  on 
it."    The  next  day,  R.  on  his  return  trip,  oflfered  the  punched 
coupon  to  the  conductor,  (not  the  one  who  had  punched  it,) 
who  declined  to  accept  it  because  it  had  been  cancelled,  and. 
refused  to  accept  R's  explanation  of  the  cancellation,  or  the 
endorsement  on  the  back,  stating  that  it  had  been  cancelled 
by  mistake.    The  mistake  had  not  been  corrected  according 
to  the  rules  of  the  company,  which  required  the  conductor 
making  the  mistake  to  draw  a  ring  round  the  cancellation 
mark,  and  write  on  the  back  of  the  ticket  the  word  "  error," 
and  sign  his  name  or  initials.    On  the  refusal  of  R.  to  pay 
the  fare  demanded,  he  was  put  ofi"  the  train.    In  an  action 
by  R.  against  the  railroad  company  to  recover  damages  for 
his  ejection,  it  was  Held  : 
1st.  That  the  ejection  of  the  plaintiflf  under  the  circum- 
stances gave  him  a  substantive  ground  of  action. 
2nd.  That  the  plaintiflf  was  wholly  without  fault,  and  had 
a  right  to  rely  upon  the  assurance  «f  the  conductor  when 
he  informed  him  that  the  ticket  was  all  right,  and  enti- 
tled him  to  ride  on  it- 
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3rd.  That  if  the  servants  of  the  defendant  under  such  cir- 
cumstances laid  their  hands  forcibly  on  the  person  of 
the  plaintiff,  and  compelled  him  to  leave  the  car,  there 
was  not  merely  a  breach  of  contract  on  the  part  of  the 
company,  but  an  unlawful  interference  with  the  person 
of  the  plaintiff,  and  an  indignity  to  his  feelings  for  which 
an  action  would  lie,  and  for  which  he  was  entitled  to 
compensation  in  damages. 
4th.  That  as  the  proof  failed  to  show  that  the  plaintiff  was 
wantonly  or  maliciously  ejected  from  the  car,  he  was  not 
entitled  to  exemplary  damages.    Phil.y  Wilm.  <fe  Balto,  B. 
B.  Co.  V8.  Rice,  63. 
5.  While  one  railroad  company  may  have  the  right  to  acquire 
the  stock  of  another  company,  it  has  no  right  to  use  its  con- 
trolling influence,  thus  acquired,  with  the  directors  of  the 
latter  company,  so  as  to  sacrifice  the  interest  of  that  com- 
pany.   State  V8,  Brown  and  Brown,  Trustees,  et  al.,  199. 

RECEIVER. 

See  Appeal,  1. 
Partnership,  1. 

REMAINDER. 

iSed  Executors  and  Administrators,  1,  2,  3. 

REMOVAL  OF  CAUSES. 

A  cause  originating  in  Allegany  County,  was  upon  the  suggestion 
of  the  plaintiff,  removed  to  Washington  County  for  trial. 
In  the  Circuit  Court  for  Washington  County,  on  the  ap- 
plication of  the  defendant  to  have  the  case  removed  to  some 
other  Court  of  the  same  Circuit,  the  Court  passed  an  order 
for  its  removal  to  Garrett  County.  Before  the  record  was 
actually  transmitted  to  the  Circuit  Court  for  Garrett  County, 
and  during  the  term,  at  which  the  order  for  removal  was 
passed,  the  Court  changed  its  order,  and  directed  the  record 
to  be  transmitted  to  the  Circuit  Court  for  Carroll  County. 
During  the  same  term,  the  defendant  filed  a  petition,  asking 
the  Court  to  strike  out  Carroll,  and  re-insert  Garrett  in  the 
order  for  removal.  This  petition  the  Court  dismissed,  and 
overruled  the  motion  to  strike  out  Carroll  and  re-insert 
Garrett.  On  appeal  from  the  order  of  the  Court  changing 
the  order  for  removal  by  striking  out  Garrett,  and  inserting 
Carroll,  and  from  the  order  dismissing  the  petition  of  the 
defendant  to  restore  the  order  to  its  original  form,  it  was 
Held: 
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That  as  the  case  had  not  been  actually  transmitted  to  the 
Court  for  Garrett  County,  to  which  it  was  removed,  the 
jurisdiction  of  the  Court  passing  the  order  was  not  ousted 
by  the  order,  but  continued,  and  the  rescission  of  the 
order  already  passed,  and  the  passage  of  a  new  order 
sending  the  case  to  another  Circuit,  was  a'proper  exer- 
cise of  the  Courtis  powers  and  discretion,  and  such 
action  was  not  subject  to  review  on  appeal.  Atlantic  db 
George'i  Creek  Consol.  Coal  Co,  ts,  Maryland  Coal  Co.  302. 
See  JuKY,  1. 

REPLEVIN. 

C.  consigned  a  piano  to  B.  &  E.,  a  firm,  who  were  authorized  to 
sell  it  for  cash.  This  piano  with  the  assent  of  E.  was  re- 
moved to  the  residence  of  B.  for  private  use,  and  after  re- 
maining there  for  nine  or  ten  months,  was  sold  by  B.  as 
belonging  either  to  himself  or  to  his  wife,  to  D.  for  two 
hundred  and  fifty  dollars,  a  fair  price  at  the  time.  D.  paid 
the  money  to  B.,  taking  a  receipt  therefor.  D.  was  a  bona 
fide  purchaser,  without  notice  of  the  relations  between  the 
firm  of  B.  &  E.  and  the  consignor  C,  and  unaware  that 
either  B.  or  the  firm  was  in  any  financial  trouble.  In  an 
action  of  replevin  brought  by  0.  against  D.  to  recover  the 
piano,  it  was  Held  : 

That  the  defendant  being  an  innocent  purchaser  for  value, 
took  a  good  title  to  the  piano,  and  the  plaintiflfs  were 
not  entitled  to  recover.    Dias  vs.  Chickering^  848. 

RES  ADJUDICATA. 

1.  Where  every  objection  urged  in  the  second  suit  was  open  to 

the  party  within  the  legitimate  scope  of  the  pleadings  in 
the  first  suit,  and  might  have  been  presented  at  that  trial, 
the  matter  must  be  considered  as  having  passed  in  remjudi- 
eatam^  and  the  former  judgment  in  such  a  case  is  conclusive 
between  the  parties.  State  vs.  Brown  and  Brown,  Trustees,  et 
al,  199. 

2.  The  principle  of  res  judicata  extends  not  only  to  the  questions 

of  fact  and  of  law  which  were  decided  in  the  former  suit, 
but  also  to  the  grounds  of  recovery  or  defence  which  might 
have  been,  but  were  not  presented.    Ih. 

3.  The  decision  binds  the  parties  to  the  suit  and  those  repre- 

sented by  them,  and  no  other  persons.    Ih. 

RIPARIAN   PROPRIETOR. 

See  Waters  and  Watkr-Courses. 
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See  Auction  and  Auctioneer. 
Trusts. 

SCIRE   FACIAS. 

1.  A  judgment  for  $1375.50  was  recovered  in  April,  1869,  by  J. 

H.'T.  against  T.  F.  G.  On  the  10th  of  April,  1869,  J.  H.  T. 
and  his  attorney  executed  a  written  assignment  of  the  judg- 
ment to  his  brother  C.  E.  T.,  and  directed  the  clerk  to  enter 
it  for  his  use,  which  was  accordingly  done.  0.  E.  T.  died  in 
1872,  and  a  scire  facias  to  revive  the  judgment  was  issued  by 
his  administrator  on  the  9th  of  September,  1880.  On  the  8th 
of  October,  1888,  a  motion  was  filed  by  S.  in  the  nature  of  a 
petition  to  the  Court,  alleging  in  substance  that  the  original 
assignment  of  the  judgment  to  C.  E.  T.  was  made  to  him  in 
trust,  to  pay,  in  the  first  instance  and  primarily,  the  sum  of 
|75  to  himself,  and  a  judgment  of  $416.29  which  the  F.  <& 
M.  Bank  of  Kent  County  held  against  J.  H.  T.,  and  then  to 
apply  the  residue  to  the  payment  in  full  or  ratablj,  of  a  judg- 
ment for  $185.70  which  S.  held  against  J.  H.  T.  and  another, 
and  a  judgment  for  $464.85  which  the  same  Bank  had  re- 
covered against  J.  H.  T.  and  E.  P.,  and  which  the  latter  had 
paid  and  taken  an  assignment  of  to  his  use.  The  petition 
further  alleged  notice  to  the  defendant  of  the  assignment  to 
C.  E.  T.  and  the  trust,  and  prayed  that  the  scire  facias  might 
be  amended  in  its  titling  so  as  to  correspond  to  said  use,  or 
in  other  words,  that  it  might  be  endorsed  for  the  use  of  the 
administrator  of  C.  E.  T.  to  the  extent  of  $75,  and  then  for 
the  payment  of  the  Bank  judgment  of  $416.29,  and  as  to  the 
residue  to  the  use  of  S.  and  P.  proportionately.  Held  : 
That  the  Court  had  the  power,  upon  proper  cause  shown, 
to  amend  the  titling  to  the  writ  so  that  the  rights  of  the 
real  parties  in  interest  should  be  made  to  appear  upon 
the  record  by  an  appropriate  entry  to  their  use.  Garey  vs, 
Sangston  and  Whitby^  81. 

2.  The  defendant  G.  paid  part  of  the  judgment,  and  he  made  the 

defence  that  he  had  become  legally  discharged  from  the  resi- 
due by  a  valid  compromise  in  the  nature  of  an  accord  and 
satisfaction  with  C.  E.  T.  or  his  administrator,  before  he  had 
notice  that  S.  and  P.  claimed  any  interest  therein.  At  the 
trial  the  plaintiflfs  offered  in  evidence  the  papers  and  records 
in  an  attachment  case,  which  showed  that  S.  on  the  17th  of 
December,  1869,  issued  an  attachment  on  his  judgment  of 
$185.70,  against  J.  H.  T.  and  another,  and  that  this  attach- 
ment was  laid  in  the  hands  of  G.  as  garnishee,  who  on  the 
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7tb  of  October,  came  in  and  set  up  the  defence  that  the  only 
credit  in  his  hands  "subject  to  attachment  is  a  judgment 
of  J.  H.  T."  against  him  "  which  has  been  set  over,  assigned 
and  transferred  to  the  use  of  C.  E.  T.,'*  and  he  prays  "  that 
said  C.  E.  T.  may  be  notified  to  come  in  and  defend  the  case/' 
On  objection,  it  was  Held  : 
That  these  papers  were  admissible  as  containing  CYidence 
tending  to  show  an  admission  by  the  defendant,  made 
as  late  as  October,  1870,  that  he  had  not  then  been  dis- 
charged from  liability  on  account  of  this  judgment,  and 
that  he  did  not  then  claim  that  he  bad  been  so  dis- 
charged.   Ih, 
8.  The  defendant  offered  in  evidence  a  letter  dated  August  2l8t, 
1869,  purporting  to  have  been  written  by  J.  H.  T.  to  his 
brother  0.  E.  T,  in  which  the  writer  said  in  substance,  "  G. 
is  here,  and  I  have  agreed,  if  he  will  pay  the  Kent  County 
Bank  claim,  and  pay  you  $75,  that  you  can  mark  the  judg- 
ment satisfied.    I  do  this  for  the  purpose  of  having  you  re- 
lieved of  any  trouble  on  my  account.    I  hope  this  will  be 
satisfactory  to  you  and  we  will  quit  square."    Held  : 

Ist.  That  the  letter  had  no  bearing  upon  the  questiomi  at 
issue,  because  there  was  nothing  in  it,  tending  to  show 
that  G.  did  not  have  notice  of  the  claim  of  S.  and  F.  to 
an  interest  in  the  judgment  at  the  time  they  insisted  he 
had,  or  that  the  assignment  to  C.  E.  T.  was  not  made 
upon  the  trusts  they  set  up. 
2nd.  That  if  such  was  the  character  of  that  assignment, 
and  if  G.  had  notice  of  it  immediately  after  it  was  made, 
neither  J.  H.  T.,  nor  C.  E.  T.,  nor  G.,  himself,  nor  all  of 
them  together,  could  by  any  arrangement  or  agreement 
subsequently  made  by  any  two,  or  all  of  them  deprive 
S.  and  P.  of  their  rights  under  it. 
8rd.  That  as  the  letter  threw  no  light  upon  either  of  those 
questions,  it  was  properly  excluded  from  the  considera- 
tion of  the  jury. 
4th.  That  it  was  not  necessary  that  C.  E.  T.,  or  his  admin- 
istrator should,  in  writing,  have  assigned  or  transferred 
any  portion  of  the  judgment,  or  directed  the  same  to  be 
set  oyer  to  the  use  of  S.  and  P.  If  the  original  assign- 
ment to  C.  E.  T.  was  upon  the  trusts  claimed  by  S.  and 
P.,  it  protected  their  rights  in  the  judgment  as  soon  as 
G.  had  notice  thereof.    II. 

SEWER. 

See  Municipal  Cobporations,  5,  6. 


Digitized  by 


Google         I 


INDEX.  673 


SHELLEY'S  CASE,   RULE   IN. 
See  Deeds,  4. 

Will,  9,  10,  11. 

45LA.NDER. 

1.  J.  having  been  discharged  from  the  service  of  the  Baltimore 

knd  Ohio  Railroad  Company,  at  Locust  Point,  applied  to 
B.  the  general  agent  who  had  entire  charge  of  the  station, 
to  know  the  reason  for  his  discharge ;  B.  as  alleged  replied : 
*^  Stealing  fruit,  fish,  nuts,  breaking  up  car  doors  and  taking 
them  home;"  also,  "you  have  been  seen  eating  nuts  and 
herrings."  At  this  interview,  there  were  five  other  men 
present  who  had  been  discharged  at  the  same  time  with  J. 
and  in  reply  to  the  same  question  from  one  of  them,  B.  as 
alleged,  said :  "  You  are  all  discharged  under  one  charge." 
There  were  clerks  in  the  next  oflSce,  and  were  within  hearing, 
the  door  between  being  open.  Beside  the  men  discharged, 
B.  and  his  confidential  clerk,  were  the  only  persons  present  in 
the  room  where  the  conversation  took  place.  In  an  action 
of  slander  brought  by  J.  against  B.,  it  was  Held  : 

1st.  That  upon  the  inquiry  made,  it  was  but  simple  justice 
that  B.  should  truthfully  and  frankly  tell  J.  the  reason 
for  his  discharge.    It  was  a  proper  and  legitimate  oc- 
casion for  him  to  speak  freely  and  without  reserve. 
2nd.  That  if  the  answer  was  given  in  truth,  honesty  and 
fairness,  B.  was  relieved  from  all  injurious  consequences 
on  account  thereof— within  such  limits  it  was  a  privi- 
leged communication. 
3rd.  That  if,  however,  B.  used  the  occasion  as  an  op- 
portunity to  wreak  his  ill-will  upon  J.,  to  abuse  and 
villify  him,  and  to  injure  him  in  the  estimation  of  his 
neighbors,  he  should  be  held  to  a  just  responsibility. 
4th.  That  the  question  of  malice  was  not  proper  to  be 
submitted  to  the  jury.    Beeler  vs.  Jaehson^  589. 

2.  When  the  words  alleged  to  be  slanderous,  are  embraced  in 

the  class  of  privileged  communications,  the  plaintiff  is  bound 
to  prove  the  existence  of  malice  as  the  real  motive  of  the 
defendant's  language.  But  it  is  not  necessary  to  prove  that 
there  was  personal  spite  or  ill-will  towards  the  plaintiff".    Ih. 

SPECIFIC  PERFORMAl^CE. 

A  Court  of  equity  will  not  compel  purchaser  to  take  a  title 
which  is  not  free  from  reasonable  doubt,  and  which  might 
in  reasonable  probability  expose  him  to  the  hazards  of 
litigation.     Emmert  vs.  8tovffer,  548. 

43  V.  64. 
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STATUTE   OF  USES. 
See  Deeds,  5. 

STATUTES. 

1.  Where  by  an  Act  of  Assembly  submitting  the  question  to  the 

voters  of  the  several  election  districts  of  Caroline  County, 
whether  or  not  spirituous  or  fermented  liquors  should  be 
sold  therein,  a  majority  of  the  votes  in  the  third  election 
district  of  the  county  was  cast  "  against  the  sale  of  spirituous 
or  fermented  liquor  "  therein,  and  by  a  subsequent  Act  of 
Assembly  anew  election  district  was  established  out  of  the 
said  third  election  district,  the  prohibitioii  will  continue  to 
apply  to  the  inhabitants  of  the  new  district,  there  being 
nothing  in  the  latter  Act  at  all  inconsistent  with  the  pro- 
visions of  the  former  Act.    Higgins  vs.  State,  419. 

2.  The  repeal  by  mere  implication  of  a  former  by  a  subsequent 

statute,  is  never  favored  by  the  Courts,  and  it  is  only  where 
they  are  clearly  irreconcilable,  and  not  susceptible  of  any- 
such  fair  interpretation  as  will  allow  of  their  standing  to- 
gether, that  such  repeal  will  be  declared.    Ih. 

STREETS. 

See  Municipal  Corporations,  1 ,  2,  8,  4. 

SUBROGATION. 

See  Mortgage,  4. 

SUNDAY. 

1    The  Court  is  bound  to  take  judicial  notice  that  a  given  day 
of  the  month  in  a  given  year  fell  on  Sunday.     Ecker,  Ex> 
vs.  First  National  Bank,  <fec.,  292. 
2.  A  judgment  actually   rendered  on  Sunday  is  nugatory,  and 
will  not  support  an  execution.    lb. 

TAXES. 

See  Office  and  Officer,  2,  4. 

TENANT  FOR  LIFE. 

See  Municipal  Corporations,  2. 

TRESPASS. 

In  trespass  quare  elausum  /regit,  the  question  as  to  the  proper 
construction  of  a  deed  offered  in  evidence,  and  the  conse- 
quent manner  of  its  proper  location,  is  exclusively  for  the 
Court.    Friend  vs.  Friend,  321. 

TRUSTS. 

An  incorporated  railroad  company  in  the  year  1872,  made  a 
deed  of  trust  to  secure  the  payment  of  certain  bonds  issued 
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by  it.    The  deed  provided  tliat  in  case  default  was  made  in 
the  payment  of  the  principal  of  any  of  said  bonds,  or  in  the 
payment  of  the  interest,  under  the  circumstances  therein 
referred  to,  it  should  be  lawful  for  the  trustees  to  sell  and 
dispose  of  all  the  property  and  franchises  of  the  railroad 
company.    And  it  was  made  tfidr  duty  to  exercise  the  power 
of  sale  upon  the  requirement  in  writing  of  a  majority  in 
interest  of  the  bondholders.    Under  proceedings  for  a  sale 
instituted  in  the  year  1884,  it  was  Held  : 
Ist.  That  as  the  parties  had  by  their  own  agreement  pro- 
vided for  the  contingency  under  which  a  sale  might  be 
made,  the  Courts  must  give  effect  to  the  power  of  sale 
thus  given. 
2nd.  That  in  this  respect  the  proceedings  for  a  sale  under 
said  deed,  differed  from  those  in  the  case  of  a  sale  under 
a  mortgage ;  and  it  would  be  contrary  to  the  agreement 
of  the  parties  as  embodied  in  the  deed  of  trust,  to  hold 
that  the  sale  should  be  delayed  until  it  was  ascertained 
how  many  of  the  bonds  were  justly  due. 
3rd.  That  it  was  now  too  late  to  question  the  regularity  of 
the  election  of  the  directors  who  ordered  that  the  deed 
of  trust  should  be  executed. 
4th.  That  the  entries  in  the  book  of  the  proceedings  of 
the  company  were  not  evidence  against  third  persons. 
State  T%.  Brown  and  Brotcn,  Trustees^  et  at,  199. 
See  Appeal,  1. 

Municipal  Corporations,  3. 
Power,  8. 
Will,  6, 11. 

ULTRA  VIRES. 

>S«tf  Benevolent  Association,  1. 

USURY. 

See  Building  and  Loan  Associations,  1. 

VENDOR  AND  PURCHASER. 

1.  Where  there  is  a  sale  of  shares  of  stock  of  an  Express  Com- 

pany, partly  paid  up,  and  the  purchaser  neglects  to  have  the 
same  transferred  to  himself  on  the  books  of  the  company,  and 
the  company  through  its  assignee  having  called  for  an  as- 
sessment on  said  shares,  the  seller  is  compelled  by  legal  pro- 
ceedings to  pay  the  same,  he  is  entitled  to  be  reimbursed 
by  the  purchaser.    Uutzler  ts,  Lord^  534. 

2.  On  a  sale  of  certain  shares  of  stock  in  an  Express  Company, 

partly  paid  up,  the  purchaser  neglected  to  have  the  same 
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transferred  to  himself  on  the  books  of  the  company,  and  the 
company  through  its  assignee  having  called  for  an  assess- 
ment on  said  shares,  the  seller  was  compelled  by  suit  to 
l)ay  the  same.     In  an  action  against  the  purchaser  by  the 
seller  to  recover  the  amount  paid  by  him,  he  offered  in  evi- 
dence certain  equity  proceedings  which  showed  that  an 
assessment  of  thirty  dollars  per  share  payable  to  a  trustee^ 
had  been  made  on  the  stock  of  the  company,  and  also  that 
a  judgment  had  been  recovered  against  him  for  the  same,  and 
that  said  judgment  had  been  satisfied.     On  objection  by 
the  defendant  to  the  admission  of  these  proceedings,  it  was 
Held: 
That  it  was  necessary  for  the  plaintiff  to  show  that  he  had 
been  compelled  to  pay  the  money  in  invitum^  and  in 
what  way  he  had  been  compelled ;  and  the  decree  in 
equity  was  th«  initial  point  in  the  course  of  proceed- 
ings which  culminated  in  the  judgment  against  him. 
He  was  bound  to  show  by  competent  proof  every  ste^ 
in  these  proceedings;  and  the  certified  copy  of  the 
decree  was  evidence  that  it  had  been  rendered,  and  for 
such  purpose  it  was  admissible.    lb, 
8.  The  defendant  having  testified  that  he  bought  and  sold  stock 
in  1866,  through  T.,  a  broker,  and  through  no  one  else,  the 
entries  in  the  books  of  T.  are  admissible  as  evidence  on 
behalf  of  the  plaintiff  to  show  that  T.  in  the  year  1866^ 
purchased  certain  shares  of  stock  which  were  the  property 
of  the  plaintiff,  and  that  the  purchase  was  made  for  ac- 
count of  the  defendant,  such  entries  being  of  the  nature  of 
original  evidence  and  not  hearsay.    Ih, 

VENDOR'S  LIEN. 

1.  A  vendor's  lien  for  the  unpaid  purchase  money,  will  be  en- 

forced not  only  against  the  vendee,  but  against  all  persons 
claiming  under  him,  except  h<ma  Jide  purchasers  for  a  valu- 
able consideration,  without  notice.  Christopher  m.  Christo- 
pher, 583. 

2.  A   vendor's  lien  will  be  enforced  against  the  grantee  of  the 

vendee,  the  consideration  for  the  conveyance  being  natural 
love  and  affection.    Ih. 

3.  One  claiming  a  vendor's  lien  on  property  amply  suflUcient  to 

satisfy  the  lien,  is  not  entitled  to  have  declared  void  as 
against  such  lienor  as  a  creditor,  a  conveyance  from  the 
vendee    of  other  property.    1  J. 
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VOLUNTARY. 

See  Husband  and  Wife,  5. 

WATERS   AND  WATER-COURSES. 

In  1763,  a  patent  was  obtained  for  a  tract  of  land  in  Baltimore 
County,  which  was  called  Leicestershire,  and  was  bounded 
for  a  considerable  distance  by  the  Patapsco  River.  In  1881, 
the  title  to  a  portion  of  this  tract  became  vested,  by  regular 
meme  conveyances  in  H.  L.;  and  in  1856,  a  part  of  the  por- 
tion conveyed  to  H.  L.  was  duly  conveyed  to  M.  C,  and 
this  part  had  the  Patapsco  River  as  one  of  its  boundaries. 
In  1861,  S.  L.  obtained  a  patent  for  a  tract  of  land  nan^ed 
'*  Linthicum's  Comet,"  which  was  covered  entirely  by  the 
waters  of  the  Patapsco ;  and  according  to  its  location  by 
course  and  distance,  it  was  bounded  by  the  lines  of  Leices- 
tershire where  the  latter  tract  bordered  on  the  river;  the 
lines  of  the  two  tracts  at  this  boundary  strictly  conforming 
to  each  other.  Along  the  river  boundary  of  the  land  of 
M.  C.  and  running  toward  the  channel  of  the  Patapsco,  a 
considerable  body  of  land  had  been  formed  where  the  water 
formerly  flowed;  and  this  accretion  lies  within  the  lines 
of  **  Linthicum's  Comet."  In  May,  1884,  an  action  of  eject- 
ment was  brought  by  S.  L.  to  recover  this  land  of  M.  C. 
The  plaintiflf  gave  evidence  that  tended  to  prove  that  at  the 
date  of  the  patent  for  "Linthicum's  Comet,"  the  river  at 
ordinary  high -tide  overflowed  all  the  land  in  question,  and 
that  a  portion  of  it  began  to  be  formed  some  years  after 
1860,  and  the  formation  of  land  commenced  from  the  edge 
of  the  main  channel  of  the  river,  and  did  not  make  out- 
wards from  the  fast  land  on  the  shore.  The  evidence  on  the 
part  of  the  defendant  contradicted  this  testimony,  and 
tended  to  prove  that  the  river  had  been  gradually  filling  up 
from  the  bank  on  the  Baltimore  County  side  toward  the 
channel,  since  1846  or  1848,  and  that  the  flats  and  marsh  on 
the  bank  of  the  river  in  1854,  were  nearly  in  the  same  con- 
dition as  at  present,  except  that  at  that  time  they  were  not 
so  solid  as  they  are  now.  It  was  also  in  evidence  on  the 
part  of  the  plaintiff  that  there  was  a  great  freshet  in  the 
river  in  or  about  the  year  1868,  which  filled  up  the  bed  of 
the  river  very  much,  and  deflected  the  main  channel  from 
its  original  course  toward  the  Anne  Arundel  shore,  and 
made  a  deposit  of  from  fifteen  inches  to  two  feet  of  mud  on 
the  premises  described  in  the  declaration.    Held  : 

Ist  That  if  the  land  in  question  was  formed  by  gradual 
accessions  extend iug  from   the  shore  into  the  river,  it 
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would  belong  to  the  defendant,  the  riparian  proprietor, 
and  this  would  be  the  case  notwithstanding  the  fact, 
that  by  the  influence  of  floods  and  freshets  large  de- 
posits of  mud  might  have  been  made  in  the  bed  of 
the  river.  But  if  the  land  was  formed  in^he  river  and 
extended  inward  towards  the  shore,  it  would  be  the 
property  of  the  plaintiflf,  with  all  its  accretions. 
2nd.  That  the  Commissioner  of  the  Land  OflBce  in  issuing 
a  patent  to  S.  L.  merely  sold  the  State's  interest  in  the 
land.  He  could  not  thereby  diminish  or  abridge  the 
rights  of  the  riparian  owners.  The  patent  was  simply  a 
grant  of  land,  and  this  grant  was  made  subject  to  all 
existing  rights.     Lintkicum  vs.  Coan,  439. 

WILL. 

1.  Upon  a  caveat  to  a  wiUt  among  the  issues  sent  from  the  Or- 

phans^ Court  to  a  Court  of  law  for  trial,  there  was  one  which 
only  presented  the  question,  whether  the  will  was  signed  by 
the  testatrix  in  the  presence  of  three  or  more  credible  wit- 
nesses.   Held  : 
That  such  issue  was  an  immaterial  one ;  and  the  finding 
by  the  jury  either  way  would  not  affect  the  validity  of 
the  will.     Stirling,  et  al.  w.  Stirling,  138. 

2.  While  under  the  law  of  Maryland  it  is  essential  to  the  TAlid- 

ity  of  a  will  of  real  estate,  that  it  be  attested  and  subscribed 
in  the  presence  of  the  testatrix  by  three  or  more  credible 
witnesses,  it  is  not  required  that  tti^  testatrix  should  sign 
her  name  in  the  presence  of  the  witnesses ;  that  may  be  done 
before  the  witnesses  are  called  in.    lb, 

3.  A  prayer,  which,  after  reciting  the  fact  that  the  will  was  drawn 

by  the  defendant,  and  that  he  was  largely  benefited  by  its 
provisions,  went  on  to  say,  **  and  the  jury  are  instructed  that 
such  facts  are  always  suspicious  circumstances  of  more  or 
less  weight  according  to  the  circumstances  of  each  case,"  is 
properly  rejected.    lb. 

4.  A  subscribing  witness  to  a  will,  produced  on  the  part  of  the 

caveatee,  testified  at  the  trial,  that  in  his  opinion  the  testa- 
trix was  capable  of  making  a  valid  will,  and  denied  having 
previously  expressed   a  different  opinion.     The  caveators 
then  offered  proof  that  the  subscribing  witness  had  before 
the  trial  expressed  a  different  opinion.    Held  : 
That  the  evidence  so  offered  by  the  caveators  was  only  ad- 
missible for  the  purpose  of  discrediting  the  evidence  of 
the  subscribing  witness.    lb. 
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5.  E.  a  witness  called  by  the  caveatee,  upon  cross-examination 

by  the  caveators,  denied  having  made  certain  statements  to 
H.  H.  being  called  by  the  caveators,  testified  ,that  E.  did 
make  the  statements  which  she  had  denied.  Upon  E.  being 
recalled  by  the  caveatee,  and  asked  again  as  to  such  state- 
ments, and  objection  being  made  to  the  question,  it  was 
Held  : 
That  it  was  in  the  discretion  of  the  Court  to  allow  E.  to 
be  recalled  and  examined  as  to  such  statements.    lb, 

6.  A  testatrix  left  a  will  dated  the  8th  day  of  November,  1876, 

in  the  second  clause  of  which  she  disposed  of  certain  lease- 
hold property  as  follows:    "I  give,  devise  and  bequeath 
unto  my  son  W.  T.  H.,  his  heirs,  executors  and  administra- 
tors, all  those  two  lots  of  ground  and  improvements  situate 
on  the  north  side  of  N.  Gay  street,  in  the  City  of  Baltimore, 
and  known  as  Nos.  181  and  183,  in  trust  and  confidence 
nevertheless,  to  hold,  have,  receive  and  collect  all  the  rents, 
issues  and  profits  thereof,  and  use  and  dispose  of  the  same 
as  follows,  that  is  to  say,  to  pay  all  ground  rents,  taxes,  water 
rents,  repairs  and  other  expenses  that  may  be  necessary  to 
keep  the  said  property  in  good  tenantable  condition,  and 
unincumbered,  and  to  disburse  the  net  proceeds  that  may 
remain  as  follows:  to  reimburse  himself  all  proper  expenses 
and  commissions,  and  to  divide  the  balance  equally  among 
and  between  my  three  children,  R.  B.  H.,  M.  J.  L.,  and  him- 
self, W.  T.  H.,  share  and  share  alike,  and  in  case  of  the 
death  of  any  one  or  more  of  my  said   children,  then  the 
share  or  shares  of  such  child  or  children  to  go  to  his  or  her 
lineal  descendants,  and   in  case  either  of  my  said  children 
should  die  without  leaving  issue,  then  the  share  of  such 
child  shall  go  to  my  surviving  child  or  children  equally, 
share  and  share  alike."    W.  T.  H.,  one  of  said  children  of 
the  testatrix,  and  trustee  under  said  clause,  died  after  the 
date  of  said  \«dll,  but  in  the  life- time  of  his  mother,  leaving 
two  children.     On  a  bill  filed  by  the  other  two  children  of 
the  testatrix,  for  a  construction  oi  said  will,  it  was  Held: 
1st.  That  the  two  children  of  W.  T.  H.  were  each  entitled 
to  the  ene-sixth  absolutely  of  the  leasehold  property 
mentioned  in  said  second  clause  of  the  will. 
2nd.  That  a  trustee  should  'be  appointed  to  execute  the 
trust,  in  the  place  of  W.  T.  H.  deceased ;  and  that  he 
should  hold  one-third  of  the  property  for  each  of  the 
surviving  children  of  the  testatrix;   and  that  on  the 
death   of  either  of  said  children  of  the  testatrix  the 
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share  thus  held  should  go  absolutely  and  free  from  the 
trust,  to  his  or  her  issue,  if  there  should  be  any  then 
Uying,  per  stirpes ;  and  if  none  should  then  be  living, 
then  to  his  or  her  surviving  brother  or  sister;  and  if 
neither  should  then  be  living,  then  to  the  personal  repre- 
sentatives of  the  testatrix.  Henderson,  et  eU.  ts,  Hender- 
son^ et  al.,  185. 

7.  In  the  construction  of  wills,  the  intention  of  the  testator  must 

be  sought  for  and  ascertained.  If  that  intention  is  not  in 
conflict  with  the  settled  policy  of  the  law,  it  will  always  be 
respected  and  allowed  to  operate.    lb. 

8.  The  intention  of  the  testator  must  in  most  cases  be  gathered 

from  the  peculiar  terms  of  the  instrument  under  consid- 
eration; without  reference  to  artificial  and  technical  rules  of 
interpretation.    lb. 

9.  In  this  State,  even  before  the  Act  of  1862,  ch.  161,  the  rigidity 

with  which  the  Rule  in  SheUey^s  Case  has  been  applied 
elsewhere,  seems  to  have  been  somewhat  relaxed;  and  it 
has  been  held  that  the  word  "  issue'^  in  a  will  is  sometimeB 
a  word  of  limitation,  and  sometimes  of  purchase  according 
to  the  context  of  the  devise,  and  the  apparent  intention  of 
the  testator.    lb. 

10.  Where  the  testator  manifests  an  intent  to  give  the  first  taker 

only  an  estate  for  life,  and  uses  the  words  "  issue,"  "  sons," 
"  children,"  or  "  descendants,"  the  case  will  be  withdrawn 
from  the  operation  of  the  rule.    1  b. 

11.  In  regard  to  executory  trusts,  in  Courts  of  equity  the  rule 

will  be  adhered  to  only  in  cases  literally  within  it,  and 
where  circumstances  take  the  case  out  of  the  letter  of  the 
rule,  it  will  be  held  subservient  to  the  manifest  intention 
which  led  to  the  creation  of  the  trust,    fb. 

12.  By  the  sixth  clause  of  his  will  made  in  1829,  a  testator  devised 

and  bequeathed  to  his  three  sons,  Edward,  James,  and 
Daniel,  and  the  survivors  or  survivor  of  them,  and  the  heirs, 
&c.,  of  the  survivor,  for  and  during  the  life  of  his  daughter, 
Elizabeth  Tayloe  Winder,  "and  no  longer,"  his  farm  in 
Talbet  County,  called  Knightly,  and  also  the  sum  of  |5000« 
in  special  trust  and  confidence  that  they  should  collect  and 
receive  the  profits  and  interest  thereof,  and  pay  the  same 
over  to  her,  for  her  sole  use  and  benefit,  during  her  natural 
life,  whose  receipts  in  writing  therefor,  should  be  a  suffi- 
cient discharge  to  the  said  trustees,  her  coverture  notwith- 
standing; and  from  and  after  Tier  deaths  he  devised  and  be- 
queathed the  said  farm  and  money  before  given  in  trust  for 
the  benefit  of  his  said  daughter,  directly,  and  not  in  trust. 
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to  her  child  or  children,  if  any,  their  heirs,  &c.,  equally 
to  be  divided  between  them,  share  and  share  alike.    By  a 
codicil  made  in  1884,  the  testator  bequeathed  to  his  two 
sons,  Edward  and  James,  *4n  special  trust  agreeably  with 
the  provieums  of  my  said  mU^  the  sum  of  $5000,  (in  addition 
to  the  $5000,  derised  in  my  said  will;)  also  all  the  servants 
or  slaves  and  other  articles  held  by  me  under  a  bill  of  sale 
from  Edward  8.  Winder,  and  all  servants  or  slaves  of  mine 
which  may  be  in  the  service  or  possession  of  the  said 
Edward  S.  Winder,  or  living  on  the  farm,  called  Knightly, 
at  the  time  of  my  death,  for  the  use  and  benefit  of  my 
daughter,  Elizabeth  Tayloe  Winder."    Held  : 
That  the  additional  bequest  of  $5000,  and  of  the  proceeds 
of  the  sale  of  the  slaves  mentioned  in  the  codicil,  was 
for  the  life  of  Mrs.  Winder  only,  without  remainder  to 
her  children,  and  passed  at  her  death  to  the  three  sons 
of  the  testator,  under  the  residuary  clause  of  his  will. 
Buchanan^  et  al,  vi.  lAayd,  306. 
18.  Whenever  it  is  rendered  necessary  or  proper,  for  determ- 
ining the  rights  of  parties,  that  the  opinion  of  the  Court 
should  be  taken  as  to  the  proper  construction  of  a  will,  and 
the  necessity  for  such  resort  has  been  occasioned  by  the 
doubtful  or  ambiguous  terms  employed  by  the  testator,  it 
is  proper  to  award  the  costs  against  the  residuary  fund  of 
the  estate.    Ih. 
See  Power,  8. 


a 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


H^-'    50 


Digitized  by  VjOOQIC 


f' 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


